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2  Tom  C.  Clark  ct  al.  vs. 

In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  Cahfornia 

Central  Division 

No.  5945-W 

ALBERT  YUICHI   INOUYE,   MIYE  MAE   MURA- 
KAMI, TSUTAKO  SUMI  and  MUTSU  SHIMIZU, 

Plaintiffs, 

vs. 

TOM  C.  CLARK  and  ALBERT  DEL  GUERCIO, 

Defendants. 

AMENDED  COMPLAINT  UNDER  NATIONALITY 

ACT 

Come  now  the  plaintiffs,  Albert  Yuichi  Inouye,  Miye 
Mae  Murakami,  Tsutako  Sumi  and  Mutsu  Shimizu,  and 
complain  of  the  defendants  as  follows: 

I. 

Plaintiffs  are  citizens  of  the  United  States  of  America, 
born  in  the  United  States,  and  are  permanent  residents 
of  the  Southern  District  of  California.  They  are  of 
Japanese  ancestry  but  are  neither  under  the  laws  of 
Japan,  nor  of  the  United  States  nor  have  ever  been  na- 
tives, citizens,  denizens  or  subjects  of  Japan,  or  of  any 
hostile  nation  or  government,  within  the  terms  of  Title 
50,  United  States  Code,  Sec.  21  or  Sec.  22,  further  alle- 
gations of  fact  pertaining  thereto,  being  set  forth  here- 
inafter. 

II. 

Defendant  Albert  Del  Guercio,  is  and  at  all  times  men- 
tioned herein  was,  the  duly  appointed  and  acting  District 
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Director  of  [2]  The  Immigration  and  Naturalization  Ser- 
vice of  the  United  States  Department  of  Justice  for  the 
Southern  District  of  CaHfornia  and  as  such,  is  the  head 
of  said  agency  for  said  Southern  District. 

The  defendant,  Tom  C.  Clark  is  the  Attorney  General 
of  the  United  States;  and  as  such,  he  is  the  head  of  the 
United  States  Department  of  Justice. 

III. 

The  plaintiffs,  by  virtue  of  their  birth  in  the  United 
States  and  their  United  States  citizenships  as  aforesaid, 
are  nationals  of  the  United  States,  and  the  plaintiffs, 
claim  the  rights  and  privileges  of  nationals  of  the  United 
States;  the  defendants  deny  that  the  plaintiffs  are  nation- 
als of  the  United  States  and  have  denied  the  plaintiffs 
rights  and  privileges  as  nationals  of  the  United  States; 
and  have  announced  that  the  plaintiffs  do  not  possess 
United  States  nationality  or  citizenship. 

IV. 

This  Court  has  jurisdiction  herein  by  virtue  of  Title  8, 
United  States  Code,  Sec.  903. 

V. 

In  1944  and/or  1945,  the  plaintiffs  renounced  their 
citizenship,  but  said  renunciations  were  not  of  their  own 
free  and  voluntary  acts;  but  on  the  contrary,  were  the 
result  of  undue  influence,  mistake,  misunderstanding  and 
coercion. 

VI. 

The  plaintiff.  Albert  Yuichi  Inouye,  formerly  resided 
in  Canoga  Park,  California.  He  is  nineteen  (19)  years 
of  age,  born  May  30,  1927  in  Berros,  San  Luis  Obispo 


4  Tom  C.  Clark  et  al.  vs. 

County,  California.  He  attended  public  schools  in  West 
Los  Angeles,  California.  On  April  28,  1942,  he  was 
evacuated  with  his  family  from  West  Los  Angeles  to  the 
Manzanar  Relocation  Center,  California.  Prior  to  his 
evacuation,  he  had  been  active  in  the  Y.  M.  C.  A.;  the 
Christian  Church;  and  in  athletics  in  the  junior  high  and 
high  schools.  He  [3]  had  participated  in  and  contributed 
to  the  Infantile  Paralysis  Drive,  the  Tuberculosis  Drive 
and  the  Waste  Paper  Drive  and  had  purchased  War  Sav- 
ing Defense  Stamps.  While  at  Manzanar  Relocation 
Center,  he  was  active  in  the  American  Red  Cross  Project 
and  the  U.  S.  O.  He  went  to  school  at  the  Manzanar 
Relocation  Center. 

In  March,  1945,  while  seventeen  (17)  years  of  age,  he 
applied  for  renunciation  and  signed  the  application  form 
furnished  by  the  Department  of  Justice  on  July  9,  1945 
a  few  months  after  he  had  become  eighteen  (18)  years 
old.  He  withdrew  his  renunciation  on  August  23,  1945. 
His  withdrawal  was  of  no  avail,  and  on  September  8, 
1945,  he  was  transferred  to  the  Santa  Fe  Detention  Camp, 
New  Mexico.  While  there,  he  was  accorded  another  hear- 
ing before  a  representative  of  the  Department  of  Justice 
and  after  proof  of  his  loyalty  to  the  United  States  had 
been  amply  evidenced,  was  released  in  April,  1946. 

Soon  after  his  release  from  the  Santa  Fe  Detention 
Camp  as  aforesaid,  as  further  demonstration  of  his  loyal- 
ty to  the  United  States,  he  volunteered  for  the  United 
States  Army  and  was  ordered  to  report  for  overseas  duty 
to  Camp  Stoneman,  California,  on  November  2,  1946. 
On  November  15,  1946,  he  was  ordered  to  the  Presidio  of 
Monterey,  California,  for  Military  Intelligence  Language 
School  where  he  is  presently  stationed. 
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VII. 

The  plaintiff,  Miye  Mae  Murakami,  presently  resides 
in  Burbank,  California.  She  is  29  years  of  age,  born 
November  18,  1917,  in  Mountain  View,  California.  She 
attended  the  public  schools  in  Menlo  Park,  California,  and 
afterwards  assisted  her  parents  on  their  farm  in  Santa 
Clara,  California.  She  married  her  present  husband,  a 
Japanese  alien,  on  September  16,  1939,  in  Santa  Monica, 
California.  She  was  evacuated  with  her  family  from 
Santa  Monica,  California,  on  April  28,  1942,  and  sent  to 
Manzanar  Relocation  Center,  California.  On  February 
26,  1944,  she  was  transferred  to  Tule  Lake  Center  under 
[4]  the  "segregation  program"  as  a  result  of  her  husband 
having  applied  for  repatriation. 

Due  to  her  extreme  reluctance  to  renounce  her  citizen- 
ship, she  applied  for  renunciation  on  or  about  the  last 
day  that  that  was  possible,  or  in  May,  1945.  She  received 
her  notice  of  approval  of  said  renunciation  in  January 
1946.  She  later  received  a  "mitigation  hearing"  as  a 
result  of  which  she  was  released  from  Tule  Lake  Center 
on  March  5,  1946,  going  first  to  Hawthorne,  California, 
then  to  Santa  Monica,  California,  and  presently  residing 
in  a  trailer  in  Burbank,  California. 

She  renounced  her  citizenship  because  of  the  reports 
and  statements  uttered  to  her  that  all  American  citizens 
and  Japanese  aliens  would  be  segregated  into  diiferent 
camps  during  the  war  regardless  of  age,  marriage  or 
family  hardships.  She  also  renounced  her  citizenship  in 
the  belief  that  this  was  necessary  not  to  be  separated 
from  her  husband.  She  further  renounced  her  citizenship 
because  she  feared  being  assaulted  unless  she  did  so  re- 
nounce. The  fascistic  strong  arm  tactics  used  by  the 
members  of   the   Hoshidan   in   the  Ward  at  Tule   Lake 


6  Tom  C.  Clark  et  al.  vs. 

Center  where  she  Hved  kept  the  whole  Ward  in  a  constant 
state  of  hysteria,  tension,  fear  and  fright  and  reports 
of  stabbings,  assaults  in  the  dark,  and  invasions  by  mem- 
bers of  the  Hoshidan  even  into  the  women's  latrines  com- 
pelled her,  for  her  own  safety  and  welfare,  to  renounce 
her  citizenship. 

VIII. 

The  Plaintiff,  Tsutako  Sumi  presently  resides  in  West 
Los  Angeles,  California.  She  is  32  years  of  age.  born 
October  13,  1914  in  Los  Angeles,  California.  She  is 
married  to  a  Japanese  alien  and  is  the  mother  of  three 
small  children.  She  was  evacuated  in  April,  1942,  to  the 
Manzanar  Relocation  Center,  transferring  to  the  Tule 
Lake  Center  under  the  "segregation  program"  on  Feb- 
ruary 27,  1944,  after  her  husband  had  applied  for  re- 
patriation. She  applied  for  renunciation  in  March,  1945, 
and  was  given  a  hearing  [5]  a  few  months  later.  She 
reactivated  her  notice  of  approval  of  said  renunciation 
on  October  8,  1945.  After  another  hearing  termed  a 
"mitigation  hearing"  she  was  released  from  Tule  Lake 
Center  in  February  23,  1946,  and  left  said  Center  to  join 
her  husband  who  had  left  said  Center  earlier. 

She  resided  in  Block  75  in  Tule  Lake  Center  where  the 
most  rabid  pro-Japanese  elements  resided.  She  lived  in 
a  daily  atmosphere  of  fears,  threats,  apprehensions,  wild 
distorted  reports  and  rumors.  In  their  attempts  to  force 
everyone  in  the  Block  and  Ward  to  renounce  their  citizen- 
ship, the  Hoshidan  harangued  her  husband  who  was  the 
block  manager  of  Block  75  and  hence  ineligible  to  be  a 
member  of  any  organization,  to  have  him  force  his  wife 
to  renounce  her  citizenship.  Tremendous  pressure  was 
exerted  upon  the  husband  and  finally  after  having  been 
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the  subject  of  ridicule,  constant  pressures  and  influences, 
he  finally  coerced  and  compelled  his  wife  to  renounce  her 
citizenship  against  her  will  and  desires. 

IX. 

The  plaintiff,  Mutsu  Shimizu,  presently  resides  in  Bur- 
bank,  California.  She  was  born  in  Los  Angeles,  Cali- 
fornia, on  July  4,  1914.  She  was  sent  to  Japan  by  her 
parents  at  the  age  of  six  years  where  she  remained  until 
she  was  16  years  of  age,  and  returned  to  the  United 
States  in  1931,  after  which  she  attended  the  public  schools 
in  Venice,  California.  She  married  her  present  husband, 
a  Japanese  alien,  in  1938.  She  moved  from  Venice,  Cali- 
fornia, to  Hawthorne,  California,  from  whence  she  moved 
to  San  Gabriel,  California,  and  pursuant  to  the  General 
Exclusion  Order  of  Lt.  Gen.  John  L.  DeWitt,  was  evacu- 
ated to  the  Tulare  Assembly  Center.  She,  with  her  family, 
was  then  ordered  transferred  in  September,  1942,  to  the 
Gila  Rivers  Relocation  Center  and  in  the  ''segregation 
program,"  was  again  transferred  to  the  Tule  Lake  Center 
after  her  husband  had  applied  for  repatriation.  She  is 
the  mother  of  three  children,  all  born  in  the  United  States, 
and  hence,  American  citizens.  [6] 

In  December,  1944,  she  applied  for  renunciation,  was 
accorded  a  hearing  in  January,  1945,  and  received  word 
in  October,  1945,  from  the  Department  of  Justice  that 
her  renunciation  had  been  approved.  In  November.  1945, 
she  was  accorded  a  "mitigation"  hearing  and  upon  show- 
ing of  no  disloyalty  to  the  United  States  was  ordered 
released.  She  left  the  Tule  Lake  Center  on  February 
22,  1946,  and  came  to  Burbank,  California,  where  she 
presently  resides. 

She  renounced  her  citizenship  because  of  the  tremen- 
dous pressure  and  influence  aggravated  by   threats   and 
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rumors  of  threats,  killings,  stabbings  imposed  upon  those 
who  did  not  renounce  and  because,  furthermore,  she  was 
informed  that  an  American  citizen  who  was  married  to 
an  alien  Japanese  could  not  join  or  remain  with  their 
spouse  unless  they  renounce  their  citizenship  when  such 
two  groups  were  going  to  be  separated  in  dififerent  camps 
during  the  War.  Although  her  husband  was  an  active 
leader  of  a  pro-Japanese  group,  she  never  truly  desired 
to  renounce  her  citizenship.  Her  brother  and  relatives 
have  all  served  either  honorably  in  the  United  States  or 
assisted  directly  in  the  war  effort,  one  of  her  brothers 
having  served  in  Korea,  her  other  brother  having  taught 
the  Japanese  language  to  the  Army  at  Stillwater  College, 
Oklahoma,  and  her  two  brothers-in-law  having  served 
overseas  in  the  armed  forces. 

X. 

On  the  dates  as  aforesaid,  the  plaintiffs  filled  out  forms 
of  renunciation  of  citizenship  under  Title  8,  United 
States  Code,  Sec.  801  (i)  and  the  Rules  and  Regulations 
adopted  by  the  Department  of  Justice,  and  designated  as 
Sec.  316.1  to  316.9. 

Said  applications  by  the  plaintiffs  were  accepted  by  the 
Attorney  General  as  aforesaid,  in  the  course  of  which  the 
plaintiffs  were  denied  the  right  of  counsel  and  of  con- 
frontation and  cross-examination  of  witnesses,  and  had 
neither  the  right  nor  opportunity  to  subpoena  witnesses  in 
their  behalf.  Said  applications  were  [7]  accepted  by  the 
Attorney  General  and/or  his  subordinates  and  agents,  in 
reliance  upon  information  adverse  to  the  plaintiffs  and 
not  communicated  to,  or  known  to,  the  plaintiffs:  and  the 
plaintiffs  were  never  given  an  opportunity  to  meet  said 
adverse  information. 
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Said  acceptance  of  said  applications,  moreover,  was 
made,  based  upon  secret  orders  and/or  instructions  made 
by  the  Attorney  General  to  his  subordinates  containing 
standards  or  so-called  standards  for  the  exercise  of  dis- 
cretion by  said  subordinates  and/or  Attorney  General, 
which  said  standards,  instructions  and/or  orders  were  not 
communicated  to  the  plaintiffs,  and  which  were  unavail- 
able to  the  plaintiffs;  nor  were  these  orders  instructions 
and/or  standards  made  public  in  any  form,  nor  published 
in  the  Federal  Register. 

XI. 

Plaintiffs  are  citizens  of  the  United  States  by  virtue  of 
the  Fourteenth  (XlVth)  Amendment,  and  such  citizen- 
ship may  not  be  renounced  or  taken  away. 

XIL 

Title  8,  United  States  Code,  Sec.  801  (i)  on  its  face 
and  as  applied,  is  unconstitutional,  because  it  deprives 
the  plaintiffs  of  liberty  without  due  process  of  law  under 
the  Fifth  (Vth)  Amendment  and  of  the  right  to  be  and 
remain  a  citizen  under  the  Fourteenth  (XI Vth)  Amend- 
ment. 

Title  8,  United  States  Code,  Sec.  801  (i)  is  uncon- 
stitutional in  that  the  authority  to  approve  renunciations 
may  be  granted,  if  at  all,  only  to  the  judicial  branch  of 
the  government. 

Moreover,  the  renunciation  procedure  is  unconstitu- 
tional in  that  it  is  an  unlawful  delegation  of  legislative 
powers  to  the  executive  branch  of  the  government;  and 
furthermore,  said  renunciation  procedure  is  an  attempt 
to  enforce  an  act  of  Congress  which  is  vague  and  indefi- 
nite as  to  the  standards  to  be  followed  by  which  re- 
nunciation is  to  be  effected.   [8] 
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For  a  Second  Cause  of  Action  Plaintiffs  Allege  as 
Follows : 

I. 

Plaintiffs  Repeat  the  Allegations  of  Paragraphs  I,  II, 
III,  IV,  V,  X,  XI,  and  XII  of  this  Complaint. 

II. 

Prior  to  February,  1942.  Plaintiffs  had  never  been 
questioned  by  any  police,  military  or  investigatory  authori- 
ty; had  never  been  arrested,  charged  with  any  crime  or 
offense,  or  summoned  or  requested  to  appear  in  or  to  sup- 
ply information  to,  any  court,  or  police,  military  or  in- 
vestigatory authority;  and  had  been  at  all  times,  and  had 
at  all  times  been  treated,  as  loyal  and  law-abiding  Ameri- 
can citizens. 

III. 

Prior  to  February,  1942.  Plaintiffs  had  at  all  times 
been  treated  by  local.  State,  and  Federal  authorities  as 
having  the  same  status  as  American  citizens  of  any  other 
ancestry,  had  never  been  discriminated  against  by  any 
governmental  authority  on  the  basis  of  such  ancestry,  and 
no  actions  had  been  taken  by  any  governmental  authority 
indicating  that  their  ancestries  could  or  would  be  causes 
for  discriminations  against  them. 

IV. 

With  the  exception  of  Plaintiff,  Mutsu  Shimizu,  none 
of  the  Plaintiffs  had  ever  made  trips  to  Japan,  and  none 
of  the  plaintiffs  had  ever  made  any  attempt  to  secure 
Japanese  citizenship,  or  made  any  attempt  or  sho\\n  any 
desire  to  renounce  their  American  citizenships. 


Albert  Yuichi  Inouye  et  al.  11 

V. 

By  a  series  of  orders  issued  by  Lt.  Gen  John  L.  De- 
Witt  from  February  to  July,  1942,  all  American  citizens 
of  Japanese  ancestry,  including-  the  plaintiffs,  were  or- 
dered from  their  places  of  residence,  effective  six  days 
after  the  issuance  of  the  order;  such  orders  were  applic- 
able to  citizens  of  Japanese  ancestry  regardless  [9]  of 
their  past  conduct,  habits,  characteristics,  or  loyalty;  such 
orders  were  based  solely  on  ancestry  and  no  citizens  of 
other  ancestries  were  similarly  treated. 

VI. 

Citizens  of  Japanese  ancestry,  including  the  plaintiffs, 
who  were  ordered  excluded,  as  alleged  in  Paragraph  V, 
were  ordered  to  report  for  evacuation  by  military  authori- 
ties; they  were  not  informed  of  their  destination  or  of 
the  possible  duration  of  their  exclusion;  they  were  trans- 
ported under  armed  guard  to  hastily-constructed  places 
of  detention;  they  were  allowed  to  take  with  them  to  such 
places  of  detention  only  a  limited  number  of  personal 
possessions;  they  were  moved  under  armed  guard  from 
the  original  places  of  detention  to  other  such  places  with- 
out being  informed,  at  any  time,  of  the  probable  duration 
of  their  incarceration;  and  they  suffered  privations  in  all 
such  places  of  detention. 

Such  citizens  of  Japanese  ancestry  were  able  to  secure 
their  release  from  detention  only  upon  condition  that  they 
make  specified  reports  to  an  agency  of  the  government  of 
the  United  States  and  upon  condition  that  they  remain 
in  the  constructive  custody  of  the  Government  of  the 
United  States;  and  those  who  secured  their  release  sub- 
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ject  to  these  conditions  were  on  occasion  subjected  to  acts 
of  violence,  due  to  prejudice  resulting  in  part  from  the 
Government's  discriminatory  measures  of  exclusion  and 
detention  hereinbefore  described. 

VII. 

Each  of  the  plaintiffs  were  found  by  the  War  Reloca- 
tion Authority  to  be  free  of  any  suspicion  of  disloyalty. 
Each  of  the  plaintiffs  were  detained  subsequent  to  such 
finding,  and  their  detentions  subsequent  to  such  findings 
were  illegal. 

VIII. 

Subsequent  to  the  enactment  in  July,  1944,  of  the  law 
authorizing  the  Attorney  General  to  approve  renuncia- 
tions of  citizenships  as  [10]  aforesaid,  it  was  made  known 
throughout  the  War  Relocation  Authority's  detention 
camps  by  agents  of  the  A^ttorney  General  and  of  the  War 
Relocation  Authority  that  citizens  of  Japanese  ancestry 
in  such  camps  could  give  up  their  American  citizenship 
by  filling  out  forms  to  be  given  to  them  by  the  Attorney 
General.  Plaintiffs  were  in  the  War  Relocation  Authori- 
ty's camps  at  the  time  renunciation  was  thus  proposed. 

IX. 
The  Government  did  not,  by  supplying  sufficient  in- 
formation in  such  camp,  or  other  means,  prevent  the 
spread  in  such  camp,  of  mis-information,  rumor,  conjec- 
ture, and  fear  tending  to  cause  American  citizens  of 
Japanese  ancestry,  including  the  plaintiffs,  to  renounce 
their  American  citizenships. 

X. 

Each  of  the  plaintiff's  statement  of  intent  to  renounce 
their  citizenships  were  made  while  in  such  camps. 
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XL 
Each  of  the  plaintiff's  state  of  mind  which  induced 
them  to  make  such  statement  was  influenced  to  a  sub- 
stantial degree  by  the  Government's  acts  of  racial  dis- 
crimination specified  in  Paragraphs  VI  and  VII  of  the 
Second  Cause  of  Action  of  this  Complaint;  by  their  treat- 
ment by  the  Government  during  their  detentions;  and  by 
conditions  and  mis-informations  in  such  camps,  as  speci- 
fied in  Paragraph  IX,  to  which  the  Government  caused 
them  to  be  subject. 

XII. 

At  the  time  of  the  proposal  of  renunciation  in  the  Fall 
of  1944  and  at  the  time  of  the  purported  withdrawal  of 
plaintiffs'  citizenships  by  the  Attorney  General,  on  each 
of  the  dates  as  aforementioned,  there  was  no  danger  of 
invasion  of  the  United  States  by  Japan;  restrictions  im- 
posed by  the  Government  of  the  United  States  on  the 
civilian  population  of  the  United  States  for  the  purpose 
of  preventing  espionage  and  sabotage  were  being  re-  [11] 
moved;  all  local,  State  and  Federal  agencies  for  the  main- 
tenance of  law  and  order  were  functioning;  and  no  emer- 
gency justified  the  withdrawal  of  plaintiffs'  citizenships. 

XIII. 

The  facts  alleged  in  all  of  the  foregoing  paragraphs 
of  the  Second  Cause  of  Action  were  well-known  to  the 
Attorney  General  at  the  time  he  purported  to  revoke 
plaintiffs'  citizenships. 

XIV. 

The  revocation  of  plaintiffs'  citizenships,  on  the  basis 
of  an  intention   to  renounce,  influenced  to  a  substantial 
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extent  by  the  Government's  acts  and  by  circumstances  to 
which  each  of  the  plaintiffs  were  subject  by  virtue  of  the 
Government's  acts,  as  alleged  in  IX,  X  and  XI  of  the 
Second  Cause  of  Action  of  this  Complaint,  was  unfair, 
unreasonable,  and  a  violation  of  the  due  process  clause 
of  the  Fifth  Amendment  to  the  Constitution  of  the  United 
States. 

XV. 

No  announcement  or  proposal  with  regard  to  renuncia- 
tions of  citizenship  such  as  was  made  to  American  citizens 
of  Japanese  ancestry,  as  alleged  in  Paragraph  VIII  of 
the  Second  Cause  of  Action,  was  made  to  American  citi- 
zens of  non- Japanese  ancestry,  including  those  American 
citizens  of  non- Japanese  ancestry  who  had  been  convicted 
of  sedition,  espionage,  sabotage,  or  other  crimes  involv- 
ing national  security  and  including  those  American  citi- 
zens of  non- Japanese  ancestry  who  had  been  ordered  ex- 
cluded by  military  authorities  from  their  places  of  resi- 
dence purportedly  because  of  the  danger  that  they  would 
commit  espionage  and  sabotage. 

XVI. 

The  proposal  of  renunciation  to  American  citizens  of 
Japanese  ancestry,  including  the  plaintiffs,  and  the  revoca- 
tion of  plaintiffs'  citizenships  constituted  an  unreasonable 
discrimination  on  the  basis  of  race  in  violation  of  the  due 
process  clause  of  the  Fifth  Amendment  to  the  Constitu- 
tion of  the  United  States.   [12] 


Albert  Ytiichi  Inouye  et  al.  15 

Wherefore,  the  plaintiffs,  and  each  of  them  pray  for 
the  following  relief: 

(1)  A  judgment  adjudging  the  plaintiffs'  and  each  of 
their  applications  for  renunciation,  to  be  cancelled,  null 
and  void. 

(2)  A  judgment  that  the  plaintiffs,  and  each  of  them, 
are  citizens  and  nationals  of  the  United  States. 

(3)  And  the  plaintiffs,  and  each  of  them,  pray  for 
such  additional  relief  as  to  the  Court  may  seem  just  and 
proper. 

Dated:     This  3rd  day  of  February,  1947. 

A.  L.  WIRIN  and  FRED  OKRAND 
By  A.  L.  Wirin 

Attorneys  for  Plaintiffs 

ARTHUR  GARFIELD  HAYS 
OSMOND  K.  FRAENKEL 
NANETTE  DEMBITZ 
Of  Counsel   [13] 

[Verified.] 

[Affidavit  of  Service  by  Mail] 

[Endorsed]:  Filed  Feb.  11,  1947.  Edmund  L.  Smith, 
Clerk.  [14] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  Cahfornia 

Central  Division 

No.  5945-W 
ALBERT  YUICHI  INOUYE, 


Plaintiflf, 


vs. 


TOM  C.  CLARK  and  ALBERT  DEL  GUERCIO, 

Defendants. 

STIPULATION 

It  is  hereby  stipulated  by  and  between  the  parties  here- 
to, that  the  plaintiff  herein  may  be  permitted  to  file  an 
Amended  Complaint  in  the  above-entitled  action. 

A.  L.  WIRIN 

Attorney  for  Plaintiff 

JAMES  M.   CARTER 
U.  S.  Atty. 

RONALD  WALKER 
Asst.  U.  S.  Atty. 

Attorneys  for  Defendants 

It  is  so  ordered. 

Dated  this  14  day  of  March,  1946. 

JACOB    WEINBERGER 

Judge  of  the  U.  S.  District  Court 

[Endorsed]  :    Filed  Mar.  14,  1947.    Edmund  L.  Smith, 
Clerk.   [15] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  CaHfornia 

Central  Division 

No.  5945-W 

ALBERT  YUICHI   INOUYE,   MIYE   MAE  MURA- 
KAMI, TSUTAKO  SUMI  and  MUTSU  SHIMIZU, 

Plaintiffs, 

V. 

TOM  C  CLARK  and  ALBERT  DEL  GUERCIO, 

Defendants. 

ANSWER  TO   AMENDED   COMPLAINT 

Defendants,  answering  the  complaint  in  the  above-cap- 
tioned  cause: 

I. 

Deny  that  plaintiffs  are  citizens  of  the  United  States; 
admit  that  plaintiffs  were  born  in  the  United  States  and 
are  residents  of  the  Southern  District  of  California;  ad- 
mit that  plaintiffs  are  of  Japanese  ancestry;  and  deny  all 
other  allegations  of  Paragraph  1  of  the  said  complaint. 

II. 

Admit  all  allegations  of  Paragraph  II  of  the  said  com- 
plaint. 

III. 

Deny  that  plaintiffs  are  nationals  of  the  United  States, 
and  admit  all  the  remaining  allegations  of  Paragraph  III 
of  the  said  complaint.  [16] 

IV. 

Neither  admit  nor  deny  the  conclusion  of  law  compris- 
ing Paragraph  IV  of  the  said  complaint,  regarding  the 
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question  of  jurisdiction  as  a  matter  to  be  determined  by 
the  Court. 

V. 

Admit  that  each  of  the  plaintiffs  renounced  his  or  her 
citizenship  in  1944  or  1945,  but  deny  that  such  renuncia- 
tions were  involuntary  or  the  result  of  undue  influence, 
mistake,  misunderstanding,  and  coercion,  or  of  any  of 
these  alleged  determinants  of  their  conduct. 

VI. 

As  to  plaintiff  Inouye,  admit  his  birth,  age,  residence, 
education,  evacuation,  application  for  renunciation,  the 
approval  thereof,  his  subsequent  mitigation  hearing,  re- 
lease, and  departure  from  Santa  Fe,  all  as  alleged  in 
Paragraph  VI  of  the  said  complaint.  Deny  the  allegation 
that  plaintiff  Inouye  withdrew  his  renunciation  on  August 
23,  1945;  admit  that  plaintiff  Inouye  attempted  to  with- 
draw his  renunciation  on  August  23,  1945,  but  that  said 
attempted  withdrawal  was  of  no  avail  because  the  At- 
torney General  had  approved  the  renunciation  on  August 
7,  1945.  Defendants  are  without  knowledge  or  informa- 
tion sufficient  to  form  a  belief  as  to  the  truth  of  the  aver- 
ments of  loyalty  to  the  United  States  and  therefore  deny 
the  same. 

VII. 

As  to  plaintiff  Murakami,  admit  her  birth,  age,  resi- 
dence, education,  marriage,  evacuation,  application  for 
renunciation,  the  approval  thereof,  her  subsequent  miti- 
gation hearing,  release,  and  departure  from  the  Tule  Lake 
Center,  all  as  alleged  in  Paragraph  VII  of  the  said  com- 
plaint. Defendants  are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  averments 
relative  to  the  motives  for  her  renunciation  and  therefore 
deny  the  same. 
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VIII. 

As  to  plaintiff  Sumi,  admit  her  birth,  age,  residence, 
marriage  evacuation,  application  for  renunciation,  the 
approval  thereof,  her  [17]  subsequent  mitigation  hearing, 
release,  and  departure  from  the  Tule  Lake  Center,  all  as 
alleged  in  Paragraph  VIII  of  the  said  complaint.  De- 
fendants are  without  knowledge  or  information  sufficient 
to  form  a  belief  as  to  the  truth  of  the  averments  relative 
to  the  motives  for  her  renunciation  and  therefore  deny 
the  same. 

IX. 

As  to  plaintiff  Shimizu,  admit  her  birth,  age,  residence 
in  the  United  States,  residence  in  Japan,  education,  mar- 
riage, evacuation,  application  for  renunciation,  the  ap- 
proval thereof,  her  subsequent  mitigation  hearing,  release, 
and  departure  from  the  Tule  Lake  Center,  all  as  alleged 
in  Paragraph  IX  of  the  said  complaint.  Defendants  are 
without  knowledge  or  information  sufficient  to  form  a  be- 
lief as  to  the  truth  of  the  averments  relative  to  the  motives 
for  her  renunciation  and  therefore  deny  the  same. 

X. 

Admit  that  all  plaintiffs  herein  filled  out  forms  re- 
nouncing their  citizenship  pursuant  to  Title  8,  U.  S.  C. 
§  801  (i),  and  that  said  renunciations  were  approved  by 
the  Attorney  General,  but  deny  that  such  approvals  were 
based  on  information  adverse  to  plaintiffs  which  was  not 
known  to  them,  and  deny  that  there  was  any  occasion  for 
or  denial  of  counsel  or  of  confrontation  and  cross-ex- 
amination of  witnesses  or  the  subpoenaing  of  witnesses. 
Defendants  admit  that  the  instructions  by  the  Attorney 
General  to  the  duly  appointed  officers  who  conducted  the 
renunciation  proceedings  were  not  disclosed  to  plaintiffs 
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nor  otherwise  made  public,  and  deny  that  there  was  any 
occasion  or  legal  requirement  for  such  disclosure. 

XL 
Deny  all  allegations  of  Paragraph  XI  of  the  said  com- 
plaint. 

XII. 
Deny  all  allegations  of  Paragraph  XII  of  the  said  com- 
plaint. 

Defendants,  Answering  the  Allegations  in  the  Second 
Cause  of  Action  Alleged  Herein:   [18] 

I. 

Repeat  the  above  answers  to  Paragraphs  I,  II,  III, 
IV,  V,  X,  XI,  and  XII  of  the  complaint. 

II. 

Defendants  are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  averments  of 
loyalty  and  good  character  in  Paragraph  II  of  the  com- 
plaint herein,  and  therefore  deny  the  same. 

III. 

Defendants  are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  averments  of 
discrimination  in  Paragraph  III  of  the  complaint  herein, 
and  therefore  deny  the  same. 

IV. 

Defendants  are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  averments  of 
Paragraph  IV  of  the  complaint  herein,  and  therefore 
deny  the  same. 

V. 

Admit  the  allegations  in  Paragraph  V  of  the  complaint 
herein. 
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VI. 

Admit  the  specific  allegations  in  Paragraph  VI  of  the 
complaint  herein,  except  the  averment  that  the  alleged  acts 
of  violence  were  due  to  prejudice  resulting  in  part  from 
the  Government's  discriminatory  measures  of  exclusion 
and  detention ;  as  to  this  averment,  defendants  are  without 
knowledge  or  information  sufficient  to  form  a  belief  as 
to  the  truth  thereof  and  therefore  deny  the  same. 

VII. 

Defendants  are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  averment  of 
loyalty  in  Paragraph  VII  of  the  complaint  herein,  and 
therefore  deny  the  same.  Defendants  admit  that  plain- 
tiffs were  detained,  but  deny  that  such  detentions  were 
illegal  or  that  any  plaintiff  was  detained  against  his  or  her 
will  after  a  finding  that  he  or  she  was  free  of  any  sus- 
picion of  disloyalty.   [19] 

VIII. 

Admit  that  while  plaintiffs  were  in  the  War  Relocation 
Authority  camps  announcement  was  then  made  that  citi- 
zens of  Japanese  ancestry  could,  upon  approval  of  the 
Attorney  General,  renounce  their  United  States  citizen- 
ship, but  deny  that  plaintiffs,  or  any  of  them,  were  in  any 
manner  encouraged  to  renounce  by  agents  of  the  Attorney 
General  or  of  the  War  Relocation  Authority. 

TX. 

Upon  information  and  belief,  defendants  admit  the 
spread  of  misinformation,  rumor,  conjecture,  and  fear 
throughout  the  camps,  as  alleged,  but  deny  that  the  pre- 
vention of  such  spread  was  possible,  and  that  reasonable 
efforts  were  not  made  both  by  the  War  Relocation 
Authority  and  the  Department  of  Justice  to  prevent  such 
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spread  when  the  situation  came  to  their  attention,  but 
admit,  on  information  and  behef,  that  such  efforts  were 
not  in  all  respects  successful. 

X. 

Admit  the  allegations  in  Paragraph  X  of  the  complaint 
herein. 

XT. 

Defendants  are  without  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  the  truth  of  the  averments  in 
Paragraph  XI  as  to  the  state  of  mind  of  plaintiffs,  or  as 
to  the  factors  which  induced  such  state  of  mind,  and 
therefore  deny  the  same.  Defendants  deny  that  the  Gov- 
ernment caused  plaintiffs  to  be  subject  to  any  misinforma- 
tion. 

XII. 

Neither  admit  nor  deny  the  allegations  in  Paragraph 
XII  of  the  complaint  herein  on  the  ground  that  they  are 
irrelevant  to  any  issues  raised.  Defendants  assert  that 
the  permission  to  plaintiffs  to  renounce  voluntarily  was 
not  predicated  on  the  existence  of  any  emergency  or 
threatened  invasion. 

XIII. 

Deny  the  allegations  of  Paragraph  XIII  of  the  com- 
plaint herein.    [20] 

XIV. 

Deny  the  allegations  of  Paragraph  XIV  of  the  com- 
plaint herein. 

XV. 

Admit  the  allegations  in  Paragraph  XV  of  the  com- 
plaint herein  and  assert  that  the  reason  why  no  announce- 
ment or  proposal  with  regard  to  renunciation  of  citizen- 
ship was  made  to  American  citizens  of  non-Japanese  an- 
cestry was  that  only  from  American  citizens  of  Japanese 
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ancestry  were  sufficient  numbers  of  requests  to  be  per- 
mitted to  renounce  received  to  warrant  the  giving  of  in- 
formation as  to  how  such  renunciations  could  be  accom- 
plished. 

XVI. 
Deny  the  allegations  in  Paragraph  XVI  of  the  com- 
plaint herein. 

And  Further  Answering  the  complaint  herein,  defend- 
ants show: 

First,  that  renunciations  were  approved  by  the  Attorney 
General  only  after  the  following  procedural  steps: 

1.  A  written  application  for  permission  to  renounce 
signed  by  the  prospective  renunciant  was  required 
to  be  filed  in  each  case. 

2.  The  submission  of  a  formal  statement  of  renun- 
ciation, upon  which  a  hearing  was  held  by  an 
officer  specially  designated  by  the  Attorney  Gen- 
eral, prior  to  its  approval. 

3.  Approval  by  the  Attorney  General  based  upon  the 
report  and  recommendation  of  such  hearing  officer. 

Second,  at  his  hearing,  each  plaintiff  appeared  in  person 
before  the  designated  hearing  officer  in  a  private  interview 
at  which  no  other  person  of  Japanese  ancestry  was 
present. 

Third,  that  it  was  the  primary  purpose  of  the  hearing 
given  each  plaintiff  to  make  certain  that  he  fully  under- 
stood the  consequences  of  his  act  and  undertook  them 
voluntarily.  To  this  end  the  hearing  officer  in  each  case 
was  instructed  to  and  did  inform  him  fully  that  citizen- 
ship once  lost  could  not  be  regained,  and  that  if  he  re- 
nounced and  returned  to  Japan,  he  could  in  all  probability 
never  return  to  the  United  States. 
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Fourth,  that  each  plaintiff  herein  individually  filed  a 
request  to  be  premitted  to  renounce,  having-  previously 
written  to  the  Department  of  [21]  Justice  requesting  the 
required  forms;  and  that  after  full  explanation  and  hear- 
ing, each  plaintiff  herein  reiterated  his  desire  to  renounce 
and  filled  out  the  requisite  renunciation  form  after  op- 
portunity to  acquaint  himself  with  the  relevant  facts  and 
consequences  of  his  act. 

Fifth,  that  plaintiffs  made  no  effort  to  withdraw  their 
renunciations  until  after  approval  of  said  renunciations 
by  the  Attorney  General  of  the  United  States. 

Sixth,  that  defendants  accordingly  assert  that,  contrary 
to  the  allegations  of  the  complaint  herein,  plaintiffs  were 
not  in  fact  coerced  or  led  by  any  form  of  duress  or  mis- 
take to  renounce  their  citizenship,  but  were  voluntary 
participants  in  the  movement  for  renunciation  with  full 
knowledge  of  the  nature  and  consequences  of  their  acts. 

Wherefore,  defendants  respectfully  submit  that  the 
complaint  herein  should  be  dismissed  and  the  relief  prayed 
for  therein  be  denied. 

PEYTON  FORD 

Acting  Assistant  Attorney  General 
JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 
Attorneys   for   Defendants 
ENOCH  E.  ELLISON 

Attorney,  Department  of  Justice 
Of  Counsel 

[Endorsed]  :  Filed  Jun.  2,  1947.  Edmund  L.  Smith, 
Clerk.   [22] 
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[Title  of  District  Court  and  Cause] 

NOTICE  ON  HEARING  FOR  MOTION  FOR  SUM- 
MARY JUDGMENT  ON  BEHALF  OF  DE- 
FENDANTS 

To  the  Defendants  Herein,  and  to  Messrs.  Al  Wirin 
and  Fred  Okrand,  Their  Attorneys: 

You,  and  each  of  you,  will  please  take  notice  that  on 
Monday,  July  14th,  1947,  at  the  hour  of  10:00  o'clock 
a.  m.  defendants  will  move  the  above-entitled  Court  for 
summary  judgment  on  behalf  of  defendants  and  against 
plaintiffs  in  accordance  with  the  written  motion  appended 
hereto. 

Dated:    This  29th  day  of  May,  1947. 

PEYTON  FORD 

Acting  Assistant  Attorney  General 

JAMES  M.  CARTER 
United  States  Attorney 

RONALD  WALKER 

Assistant  United  States  Attorney 

Attorneys   for   Defendants 

ENOCH  E.  ELLISON 

Attorney,  Department  of  Justice 
Of  Counsel  [23] 
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[Title  of  District  Court  and  Cause] 

MOTION  FOR  SUMMARY  JUDGMENT  ON 
BEHALF  OF  DEFENDANTS 

Come  now  the  defendants  above  named  and  move  the 
Court  for  a  summary  judgment  in  their  favor  and  against 
plaintiffs. 

The  motion  will  be  made  upon  the  ground  that  the 
amended  complaint  fails  to  state  a  claim  against  de- 
fendants upon  which  relief  can  be  granted  and  upon 
the  further  ground  that  the  pleadings  and  admissions 
on  file  together  with  the  affidavits  appended  here- 
to show  that  the  only  justiciable  question  presented  is 
whether  plaintiffs  continue  to  be  citizens  of  the  United 
States  notwithstanding  their  renunciation  of  citizenship; 
that  as  to  the  validity  of  such  renunciations,  there  is  no 
genuine  issue  as  to  any  material  fact;  and  that  the  de- 
fendants are  entitled  to  judgment  as  a  matter  of  law. 

The  motion  will  be  based  upon  the  records  and  files  in 
said  action,  upon  the  affidavits  of  Joseph  J.  Shevlin, 
Charles  M.  Rothstein,  Rosalie  Hankey,  and  John  L.  Bur- 
ling, and  the  memorandum  of  points  and  [24]  authorities 
in  support  of  said  motion  appended  hereto. 
Dated:  This  29th  day  of  May,  1947. 
PEYTON  FORD 

Acting  Assistant  Attorney  General 
JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 
Attorneys  for   Defendants 
ENOCH  E.  ELLISON 

Attorney,  Department  of  Justice 
Of  Counsel  [25] 
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Chicago,  Illinois,  Cook  County — ss. 

AFFIDAVIT 

Rosalie  Hankey,  being  sworn,  deposes  and  says  as  fol- 
lows: 

I  am  a  graduate  student  of  anthropology  and  am  pres- 
ently employed  by  the  Department  of  Anthropology  in  the 
University  of  Chicago  as  Assistant  in  Anthropology.  In 
July  of  1943  I  entered  the  employ  of  the  Evacuation  Re- 
settlement Study  of  the  University  of  California  at  Berke- 
ley, California.    At  this  time  I  was  31  years  old. 

This  Study  was  an  organization  especially  set  up  by 
the  University  of  California  with  funds  donated  by  the 
Giannini  and  Rockefeller  Foundations  to  observe  and  re- 
cord from  the  sociological  standpoint  the  evacuation  of 
persons  of  Japanese  ancestry  from  the  Pacific  Coast 
ordered  by  Lieutenant  General  John  L.  DeWitt  and  the 
social  phenom.ena  which  resulted  therefrom.  This  Study 
was  under  the  direction  of  Dr.  Dorothy  S.  Thomas,  a 
professor  at  the  University  of  California.  The  Study 
employed  a  number  of  students  of  sociology  and  anthro- 
pology who  acted  as  observers  in  the  several  assembly  cen- 
ters and  relocation  centers  and  also  employed  students 
of  Japanese  ancestry,  who  themselves  were  evacuated,  to 
act  as  reporters.  I  was  at  first  assigned  by  Dr.  Thomas 
to  the  Gila  Relocation  Center  and  began  my  work  there 
in  July  of  1943.  The  nature  of  my  duties  there  included 
the  recording  of  events  and  evacuee  attitudes,  and  the 
preparation  of  reports  describing  and  analysing  the  socio- 
logical phenomena.  On  February  1,  1944,  after  seven 
months  of  almost  continuous  residence  at  the  Gila  Center, 
I   was  directed  by   Dr.   Thomas  to  visit  the  Tule   Lake 
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Center  in  Modoc,  California  to  make  a  preliminary  survey 
of  the  attitudes  of  the  segregated  evacuees.  Approxi- 
mately three  weeks  before  this  visit,  the  jurisdiction  of 
the  Tule  Lake  Center  had  been  returned  to  the  War  Re- 
location Authority  by  the  Military.  At  this  visit  I  re- 
mained at  the  Tule  Lake  Center  for  two  days.  I  made 
two  succeeding  visits  to  the  Tule  Lake  Center :  from  March 
14  to  March  23,  1944,  and  from  April  12  to  April  17, 
1944.  Between  these  visits  I  returned  to  the  Gila  Center.  On 
May  13  of  1944  I  took  up  permanent  study  in  the  Tule 
Lake  Center  and  remained  there  until  May  9,  1945,  ex- 
cept for  three  brief  trips  to  consult  with  Dr.  Thomas. 
Therefore,  I  observed  substantially  all  of  the  sociological 
developments  leading  up  to  the  renunciation  of  citizenship 
and  was  at  the  Tule  Lake  Center  during  most  of  the  re- 
nunciations themselves.  [26] 

During  all  of  this  time,  by  the  techniques  described  be- 
low, I  assembled  very  full  field  notes  on  the  renunciation 
program  and  submitted  these  to  the  Evacuation  and  Re- 
settlement Study.  I  also  submitted  voluminous  reports 
on  evacuee  attitudes  toward  renunciation.  The  Univer- 
sity of  California  has  recently  published  the  first  volume 
of  its  studies,  which  volume  relates  specifically  to  those 
evacuees  who  renounced  their  citizenship.  The  book  was 
put  into  final  form  by  Dr.  Dorothy  S.  Thomas  and  Rich- 
ard Nishimoto,  who  was  the  Study's  observer  in  the  Colo- 
rado River  Relocation  Center.  To  the  best  of  my  knowl- 
edge and  belief,  insofar  as  it  deals  with  events  taking 
place  at  the  Tule  Lake  Center  after  segregation,  this  book 
is  based  entirely  on  my  field  notes  and  the  manuscripts 
which  I  submitted,  except  for  certain  information  gained 
after  the  renunciation  program  had  been  completed  from 
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talks  with  evacuees  who  were  there  at  the  time  and  from 
letters  written  by  evacuees  after  the  renunciation  program 
was  complete. 

For  the  above  reasons  and  because  of  the  techniques  em- 
ployed by  me,  hereinafter  described,  it  is  my  belief  that 
I  am  qualified  to  speak  as  an  expert  on  the  social  pres- 
sures obtaining  within  the  Tule  Lake  Center  prior  to  and 
during  the  renunciation  program  from  December  1944 
through  May  1945. 

I  obtained  information  for  my  field  notes  in  the  fol- 
lowing manner: 

The  accumulation  of  data  on  evacuee  attitudes  presented 
many  difficulties  to  a  person  of  Caucasian  ancestry.  The 
experiences  of  evacuation  and  the  confining  life  of  the 
Centers  had  intensified  the  pre-evacuation  in-group  soli- 
darity of  the  Japanese  residents.  The  WRA  administra- 
tion and  its  staff  members,  the  visible  representatives  of 
authority,  were  commonly  held  responsible  by  the  evacuees 
for  the  great  variety  of  inconveniences,  annoyances,  and 
hardships  of  Center  life.  Therefore,  the  WRA  staff,  in 
general  was  regarded  with  considerable  antipathy.  The 
strong  in-group  sentiments  of  the  Japanese  and  their 
dislike  of  the  WRA  administration  were,  in  part,  respon- 
sible for  an  additional  phenomenon  which  increased  the 
difficulties  of  sociological  investigation.  This  was  an  ex- 
traordinarily powerful  evacuee  fear  of  being  considered 
a  stool-pigeon.  This  fear  was  coupled  with  a  hatred  of 
persons  alleged  to  be  stool-pigeons,  i.  e.,  traitors  to  their 
own  people.  Such  persons  were  called,  inu,  a  Japanese 
[27]  word  meaning  dog  or  informer.  Any  evacuee  who 
appeared  to  be  on  markedly  friendly  terms  with  a  Cau- 
casian  stall   member   or   was   observed   visiting  the   Ad- 
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ministration  buildings  when  he  had  no  specific  business 
there  exposed  himself  to  being  called  an  inu. 

The  inu  phenomenon  was  a  potent  means  of  social 
control  in  all  of  the  Centers  of  which  I  have  knowledge. 
In  Tule  Lake  it  played  a  very  significant  part  in  the 
sociological  developments  which  preceded  the  renuncia- 
tion of  citizenship.  It  was  largely  responsible  for  the 
fact  that  terrorists  and  persons  guilty  of  violent  assault 
were  not  denounced  to  the  authorities.  To  be  stigmatized 
as  an  inu  brought  social  ostracism  which  in  the  crowded 
and  confined  life  of  the  Centers  was  painful  in  the  ex- 
treme. All  meals  were  served  in  public  mess-halls.  An 
alleged  inu,  seating  himself  at  a  table,  was  greeted  with 
an  uncomfortable  silence  and  meaningful  glances.  If  he 
entered  a  latrine  or  boiler  room,  which  were  common 
places  for  gossip  and  discussion,  he  found  that  friendly 
talk  or  argument  stopped  with  his  appearance.  Because 
of  the  lack  of  privacy  which  Center  conditions  imposed, 
he  could  find  no  escape  and  was  reminded  of  his  despised 
position  many  times  every  day.  During  a  period  of  ten- 
sion, he  might  be  assaulted  and  severely  beaten.  In  the 
Tule  Lake  Center  at  least  seven  men  alleged  to  be  inu 
were  beaten.  In  the  same  Center,  Mr.  Hitomi,  alleged  to 
be  an  inu,  was  murdered.  If,  therefore,  an  evacuee  or 
a  segregee  held  opinions  contrary  to  those  which  were 
considered  the  prevailing  sentiment,  he  was  strongly  in- 
clined to  keep  these  opinions  to  himself  or  to  voice  them 
only  to  trusted  intimates.  He  was  also  inclined  to  avoid 
the  appearance  of  intimacy  with  WRA  staff  members. 

I  was  able  to  substantially  overcome  the  handicaps  to 
sociological    investigation    outlined    above    in    the    follow- 
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ing  manner.     To  my  informants  I  stressed  the  fact  that 
I   was   not  a  member  of  the  WRA   administration   but 
a  student,  hired  by  scholars  who  were  interested  in  pre- 
paring an  accurate  account  of  events  within  the  Japanese 
Centers.     I  stated  that  I  would  not  show  my  data  to  the 
WRA  administration  and  would  not  reveal  the  names  of 
my  informants.     These  contentions  were  not  believed  until 
my  informants  had  the  opportunity  to  observe  that  I  had 
little  association  with  WRA  staff  members  and  [28]  that 
I  did  not  attempt  to  pry  into  those  matters  which  evacuees 
were  reluctant  to  discuss  with  a  Caucasian.     In  the  Gila 
Relocation  Center  I  began  my  field  work  by  initiating  a 
series  of  innocuous  investigations,  e.  g.,  how  Center  life 
was    affecting   the    children.    .This   and    similar   projects 
gave  me  the  opportunity  to  make  frequent  visits  to  the 
apartments  of  evacuees.     After   this  program  had  been 
continued   for   several   months,   certain   informants   made 
overtures   of    friendship.      They   then   began   to   give   me 
an   informal   education   on   the   genuine   attitudes   of    the 
residents  which  often  differed  greatly  from  the  stereotyped 
attitudes  generally  reserved  for  Caucasians.     I  gained  inti- 
mate  knowledge   of   those   matters   which   a   member   of 
the  in-group  was   morally  obliged  not  to  reveal  to  out- 
siders.    When  certain  of  these  friendly  informants  began 
to  give  me  a  considerable  amount  of  their  time,  I  offered 
to  pay  them.    This  offer  was  refuesd.    The  situation  which 
resulted  put  me  under  an  ethical  obligation.     I  was  ob- 
taining   information    through    friendship    and    I    had    no 
means  of  recompensing  informants  except  by  rigorously 
observing  the   taboos   of   the   in-group,   i.  e.,   keeping   my 
promise  that  I  would  reveal  no  information  given  to  me. 
This  process  was  cumulative  and,   in  time,   I   was  given 
information  of  an  extraordinary  nature.     In  Tule  Lake 
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a  self-avowed  ardently  pro-Japanese  group  determined  to 
circulate  one  of  their  petitions  without  asking  permission 
of  the  WRA  administration.  They  feared  that  they 
would  be  denied  permission,  since  a  few  weeks  before, 
the  WRA  had  emphatically  informed  them  that  it  did 
not  intend  to  embark  on  the  program  they  sponsored.  One 
of  the  most  influential  leaders  of  the  group  sponsoring 
the  petition,  allowed  me  to  read  it  several  days  before 
it  was  circulated  and  described  the  pressure  his  group 
intended  to  apply  to  residents  who  did  not  wish  to  sign. 
In  Tule  Lake  evacuee  informants  also  gave  me  the  name 
of  the  man  who  was  alleged  to  control  a  gang  of  terror- 
ists. This  gang,  I  was  told,  had  committed  a  series  of 
assaults  upon  the  so-called  inu  (stood-pigeon).  These 
informants  did  not  give  this  information  to  the  WRA 
administration  or,  so  far  as  I  know,  to  the  police.  More- 
over, a  Japanese  informant  who  was  severely  beaten,  as- 
sured me  that  the  aforementioned  gang  of  terrorists  was 
responsible  for  the  assault.  Previously,  he  had  refused 
to  name  his  [29]  assailants  to  the  WRA  Internal  Security. 
I  did  not  reveal  this,  and  much  other  information  of  simi- 
lar character,  to  the  authorities.  Because  of  this  policy 
I  was  able  to  obtain  data  which,  I  believe,  far  exceeds  in 
accuracy  and  reliability  the  information  gained  by  most 
Caucasians  who  were  in  contact  with  the  Japanese  in  the 
Centers. 

I  was,  moreover,  able  to  develop  excellent  rapport  with 
certain  leaders  of  the  pro- Japanese  pressure  groups.  The 
parent  pressure  group  I  shall  call  the  Resegregation 
Group.  It  was  also  known  at  various  times  as  the  Saika- 
kuri  Seigan  and  the  Sokuji  Kikoku  Hoshi-dan.  Member- 
ship in  this  group  was  by  families.     To  the  best  of  my 
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knowledge,  adult  aliens  and  citizens  and  also  minor  chil- 
dren were  considered  members.  In  August  of  1944  this 
body  sponsored  an  auxiliary  body  for  young  men.  This 
auxiliary  body  I  shall  call  the  Young  Men's  Fatherland 
Group.  It  was  also  called  at  various  times  the  Sokoku 
Kenkyu  Seinen-dan  and  the  Hokoku  Seinen-dan.  Most  of 
the  members  of  this  auxiliary  body  were  to  the  best  of 
my  knowledge  citizens  of  the  United  States.  From  May 
of  1944  until  his  internment  in  December  of  1944  I  was 
a  regular  visitor  at  the  apartment  of  the  man  who,  in 
my  opinion,  was  the  most  influential  leader  of  the  Resegre- 
gation  Group.  He  was  also  one  of  the  two  advisors 
to  the  Young  Men's  Fatherland  Group  and  was  an  Issei. 
From  July  of  1944  until  his  internment  in  December  of 
1944  I  frequently  visited  the  other  advisor  to  the  Young 
Men's  Fatherland  Group  who  was  a  Nisei  about  45  years 
old.  This  man  was  also  alleged  to  be  the  leader  of  a 
gang  of  terrorists  who  assaulted  persons  who  criticized 
either  of  the  groups.  I  was  also  very  well  acquainted 
with  and  frequently  visited  four  additional  influential 
leaders  of  those  groups.  I  was  casually  acquainted  with 
others. 

In  this  document  it  will  be  cumbersome  to  state  speci- 
fically whether  an  informant  was  a  member  of  one  or 
the  other  group.  The  organizations  were  most  intimately 
related  and  many  or  most  of  the  members  of  the  Young 
Men's  Fatherland  Group  were  members  of  the  Resegre- 
gationist  Group.  On  the  other  hand,  older  men,  almost 
all  of  whom  were  Issei,  advised  the  Young  Men's  Father- 
land Group  and,  in  my  opinion,  formed  most  of  the 
policies  of  this  youths'  organization. 

In  addition  I  also  developed  good  rapport  with  the 
chairman  and  other  members  of  the  body  which  was  re- 
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sponsible  for  the  much  pubHcized  demonstration  of  No- 
vember 1,  1943.  Many  of  these  men  later  became  very 
hostile  to  the  aforementioned  Resegregation  Group.   [30] 

In  addition  to  the  persons  described  above  I  consulted 
a  large  number  of  other  informants,  some  of  whom  were 
hostile  to  the  Resegregation  Group,  some  of  whom  dis- 
approved of  the  group,  and  some  of  whom  attempted  to 
remain  neutral.  Some  of  these  informants  were  nominal 
members  of  the  Resegregation  Group  and  some  were  not. 
Among  my  informants  were  Issei,  Nisei  and  Kibei.  I 
was,  in  fact,  the  only  Caucasian  who,  in  substance,  made 
daily  visits  to  the  apartments  of  the  Japanese  residents 
of  Tule  Lake  Center.  I  was  also  one  of  the  very  few 
who  regularly  entered  the  Center  on  foot  and  without 
an  escort. 

Maintaining  contact  with  my  informants  in  the  face  of 
the  prevailing  evacuee  fear  of  being  thought  an  inu  re- 
quired much  tact  and  patience.  I  carefully  arranged  my 
visits  so  that  I  would  not  be  observed  by  neighbors.  I 
paid  many  visits  during  inclement  weather  when  most  of 
the  residents  remained  indoors.  The  frequent  severe  dust 
storms,  the  bitter  winter  winds,  and  the  thaws  which 
rendered  parts  of  the  Center  nearly  impassable  to  a  person 
not  wearing  heavy  boots,  provided  ample  opportunity  for 
such  visits.  During  periods  of  extreme  community  ten- 
sion and  fear,  such  as  that  which  followed  the  murder 
of  Mr.  Hitomi,  I  corresponded  with  informants.  In  fact, 
after  this  murder  one  of  my  informants  warned  me  to 
stay  out  of  the  center  because  the  alleged  gang  leader 
had  boasted  that  he  intended  to  kill  a  Caucasian,  and  I, 
who  entered  the  remote  parts  of  the  Center  without  escort, 
was  particularly  vulnerable.     In  my  opinion,  the  fact  that 
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Tule  Lake  was  a  large  community  and  that,  except  for  the 
Resegregation  Group  it  was  socially  disorganized  to  the 
extent  that  residents  were  inclined  to  confine  their  social 
activities  to  the  blocks  in  or  near  which  they  lived,  gave 
me  a  distinct  advantage.  Informants,  in  general,  had 
little  opportunity  to  discover  who  my  other  contacts  were. 
I  revealed  no  names.  If,  therefore,  I  visited  an  ardent 
member  of  the  Resegregation  Group  and  appeared  to 
sympathize  with  his  views,  [31]  he  had  little  opportunity 
to  discover  that  when  I  visited  an  individual  who  was 
hostile  to  the  group,  I  gave  the  contrary  impression.  This 
was  particularly  important  in  regard  to  my  contacts  with 
the  Resegregation  Group  leaders.  Had  my  ordinary  in- 
formants realized  that  I  was  on  good  terms  with  these 
powerful  individuals,  I  would  have  gained  little  reliable 
data  on  how  ordinary  folk  viewed  the  activities  of  the 
Resegregationists. 

The  greater  part  of  my  field  notes  were  taken  down  in 
approximately  verbatim  form.  When  the  statements  of 
evacuees  appear  in  this  document,  they  are  reproduced, 
substantially  without  editing. 

I  intend  to  describe  these  sociological  phenomena  which 
I  observed  in  the  Tule  Lake  Center  which  bear  on  the 
renunciation  of  citizenship.  Insofar  as  my  data  indicate, 
I  shall  state  my  opinions  in  regard  to  the  motivations 
which  led  the  citizen  residents  of  Tule  Lake  to  commit 
this  act.  Since  I  am  of  the  opinion  that  the  activities  of 
the  aforementioned  Resegregation  Group  had  an  import- 
ant bearing  on  the  renunciation  of  citizenship,  I  shall 
present  the  history  of  the  development  of  this  group  in 
considerable  detail.  This,  in  turn,  will  require  a  brief 
explanation  of  the  sociological  developments  in  the  Tule 
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Lake  Center  which  preceded  the  formal  organization  of 
the  Resegregation  Group. 

I  was  residing  in  the  Gila  Relocation  Center  when  the 
policy  of  segregation  was  announced  to  the  evacuees  in  the 
summer  of  1943.  What  data  I  obtained  in  the  Gila  Cen- 
ter in  no  way  contradicts  the  discussion  of  segregation 
presented  by  Dr.  Thomas  and  R.  Nishimoto  in  The  Spoil- 
age (pp.  84-112)  or  the  analysis  presented  by  the  WRA 
Community  Analyst,  Dr.  Morris  Opler,  in  WRA  Com- 
munity Analysis,  ''Studies  of  Segregants  at  Manzanar." 
These  authorities  in  substance  hold  that  the  reasons 
evacuees  decided  to  become  segregants  and  thereby  as- 
sume the  status  of  individuals  disloyal  to  the  United 
States  were:  fear  of  being  forced  to  leave  the  Centers 
and  face  a  hostile  American  public;  concern  for  the  secu- 
rity of  their  families;  fear  on  the  part  of  evacuee  parents 
that  their  sons  would  be  drafted  if  they  did  not  become 
segregees;  anger  and  disillusionment  owing  to  the  abro- 
gation of  their  citizenship  rights;  bitterness  over  economic 
losses  brought  about  by  the  evacuation.  I  was  also  told 
by  a  [32]  Japanese  informant  that  some  Issei  believed 
that  Japan  was  going  to  win  the  war  and  that  they 
would  eventually  reap  benefits  if  they  went  to  Tule  Lake. 

Most  of  the  segregees  entered  the  Tule  Lake  Center  in 
September  and  October  of  1943.  They  were  at  this  time 
far  from  homogeneous  in  status  (loyal  or  disloyal)  and 
in  sentiment  toward  the  United  States.  In  the  segregation 
movement  children  who  held  status  as  loyal  citizens  of 
the  United  States  were  allowed  to  accompany  segregee 
parents.  Parents  who  held  status  as  aliens  loyal  to  the 
United  States  were  allowed  to  accompany  segegree  chil- 
dren.    Moreover,  over  1,000  pre-segregation  residents  of 


Albert  Yiiichi  Inouye  et  al.  37 

Tule  Lake  ineligible  for  segregation  refused  to  leave  that 
Center  and  were  allowed  to  remain  there.  Therefore,  at 
one  extreme  of  the  population  were  individuals  who,  when 
I  made  their  acquaintance  in  Tule  Lake,  voiced  sentiments 
which  were  decidedly  pro-Japanese.  At  the  other  extreme, 
in  my  opinion,  was  a  significant  proportion  of  the  popu- 
lation which  had  no  intention  of  going  to  Japan  and  felt 
no  sentiments  resembling  loyalty  to  Japan  whatever.  Be- 
tween these  two  extremes  was  the  bulk  of  the  popula- 
tion— the  fence-sitters.  Such  persons,  when  I  made  their 
acquaintance,  told  me  that  they  had  come  to  or  remained 
in  Tule  Lake  to  make  up  their  minds.  In  my  opinion, 
they  did  not  look  upon  segregation  as  a  final  step  com- 
mitting them  to  inevitable  expatriation  or  repatriation. 
Informants  belonging  to  this  group  repeatedly  made  state- 
ments to  me  which  may  be  paraphrased  as  follows:  "All 
I  want  is  that  they  let  me  stay  here  in  peace  until  the 
end  of  the  war."  It  is  my  opinion  that  those  persons  re- 
garded Tule  Lake  as  a  refuge  where  they  might  remain 
in  relative  safety  from  the  economic  hardships  and  physi- 
cal danger  which  they  feared  would  be  their  lot  if  they 
attempted  immediately  to  re-establish  themselves  in  the 
United  States. 

It  should  be  stressed  that  the  groups  described  above 
were  not  static.  Individuals  and  groups  vacillated  con- 
stantly as  they  were  swayed  by  events,  news,  and  rumors. 
A  resented  administrative  policy  or  a  newspaper  report  of 
an  assault  upon  Japanese  residing  outside  of  the  Centers 
would,  for  a  period  of  time,  increase  the  number  of 
evacuees  who  believed  that  the  United  States  held  no 
future  for  them.     This  vacillation  was  one  of  the  more 
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salient  social  phenomena  of  Center  life.  Many  of  the 
phenomena  hereinafter  [33]  described  cannot  be  evaluated 
properly  unless  it  is  kept  in  mind.  Prolonged  insecurity 
and  indecision  may  unbalance  even  individuals  who  possess 
great  mental  stability.  In  view  of  the  fact  that  the  sub- 
stantial majority  of  the  residents  of  Tule  Lake  had  been 
in  a  state  of  indecision  for  almost  four  years,  it  is  not 
surprizing  that  they  believed  fantastic  rumors,  that  they 
frequently  did  not  think  or  act  logically,  that  they  were 
prone  to  take  what  appeared  the  immediate  path  to  safety, 
and  that  they  were  predisposed  to  fall  into  mass  anxiety 
which  on  several  occasions  rose  to  panic. 

I  did  not  visit  the  Tule  Lake  Center  until  February  1, 
of  1944.  Consequently,  I  was  not  residing  there  when 
the  events  I  shall  outline  briefly  below  took  place.  My 
statements  are  based  on  a  great  deal  of  data  acquired 
after  my  arrival  and  on  WRA  documents. 

It  is  my  opinion  that  the  demonstration  of  November 
1,  1943  resulted  substantially  from  a  widespread  evacuee 
sentiment  that  the  living  facilities  in  Tule  Lake  stood  in 
great  need  of  improvement.  The  listing  of  these  alleged 
grievances  would  require  many  pages.  On  October  15, 
1943,  a  truck  transporting  Japanese  workers  to  the  project 
farm  turned  over.  Some  30  men  were  injured,  several 
severely.  One  died  within  a  few  days.  The  Japanese 
farm  workers  refused  to  return  to  work.  The  residents, 
under  the  guidance  of  leaders  who  had  attained  some 
prestige  in  the  Relocation  Centers  from  which  they  had 
come,  selected  a  Representative  Body.  This  body  deter- 
mined to  use  the  farm  work  stoppage  as  a  means  of  ob- 
taining a  mitigation  of  the  grievances  referred  to  above. 
I  am  of  the   [34]   opinion  that  at  this  time  the  Japanese 
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Representative  Body  had  strong  support  from  the  gen- 
eral residents. 

On  October  26,  1943,  certain  members  of  this  Repre- 
sentative Body  approached  the  Project  Director,  stating 
that  the  farmers  were  resolved  to  continue  their  work 
stoppage  until  the  administration  gave  assurance  that  the 
complaints  of  the  residents  would  receive  attention.  At 
this  time,  only  the  farmers  had  stopped  work.  The 
Project  Director  promised  to  do  what  he  could  to  relieve 
the  situation.  However,  without  acquainting  the  Repre- 
sentative Body  or  the  residents  with  his  intention,  the 
Project  Director  brought  in  non-segregee  Japanese  from 
the  Relocation  Centers  to  harvest  the  crop.  This  action 
on  the  part  of  the  Project  Director  deprived  the  resi- 
dents of  their  only  important  bargaining  point:  the  fact 
that  the  valuable  potato  crop  would  spoil  with  great  loss 
if  not  harvested  immediately.  Moreover,  it  is  my  opinion 
that  this  action  was  viewed  by  the  segregees  as  a  breach 
of  trust  on  the  part  of  the  Administration.  I  believe  that 
it  greatly  increased  segregee  hostility  against  the  WRA 
administration. 

On  November  1,  1943,  Mr.  Dillon  Myer,  National 
Director  of  the  WRA,  visited  the  Tule  Lake  Center.  Seiz- 
ing this  opportunity  to  appeal  directly  to  him,  the  leaders 
of  the  Representative  Body  engineered  a  mass  demonstra- 
tion during  which  a  crowd  of  segregees,  variously  esti- 
mated at  from  5,000  to  10,000  surrounded  the  adminis- 
trative building.  According  to  WRA  documents  the  be- 
havior of  this  crowd  was  most  orderly.  However,  a 
group  of  young  Japanese  entered  the  hospital.  They  at- 
tacked and  severely  beat  the  Caucasian  Chief  Medical 
Officer,  who,  in  my  opinion,  was  extremely  unpopular  with 
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the  Japanese  residents.  It  is  my  opinion  that  these  assail- 
ants had  no  connection  with  the  leaders  of  the  Japanese 
Representative  Body.  When  order  had  been  restored, 
the  leaders  of  the  Representative  Body  again  presented 
the  list  of  the  residents'  grievances.  Mr.  Myer  promised 
to  investigate  the  complaints  and  take  action  if  they  were 
justified.  He  made  such  a  statement  to  the  crowd  which 
then  dispersed  quietly. 

On  the  night  of  November  4,  1943,  a  fight  broke  out 
between  a  group  of  young  Japanese  men  and  a  few 
Caucasians.  Later,  a  Japanese  informant  told  me  that 
he  had  been  the  leader  of  this  group  of  Japanese.  He 
stated  [35]  that  this  group  had  taken  it  upon  themselves 
to  watch  the  project  warehouses  at  night  in  order  to 
prevent  the  WRA  administration  from  transporting  food 
to  the  harvesters  from  the  Relocation  Centers.  It  is  my 
opinion  that  this  informant  in  this  regard  was  telling 
the  truth.  While  this  fight  was  taking  place,  the  Project 
Director  requested  the  assistance  of  the  Military  Police. 
The  Military  assumed  control  of  the  Center.  On  the 
night  of  November  4  the  Military  arrested  18  young  men 
found  in  the  administration  area,  released  9  of  them  and 
confined  the  remainder. 

Many  informants  told  me  later  that  on  the  night  of 
November  4  they  were  not  aware  of  the  fact  that  the 
Military  had  assumed  control  of  the  Center,  and  that  they 
set  out  for  work  the  next  morning  as  usual.  This  state- 
ment is  credible  for  the  evacuee  residence  section  was  at 
a  considerable  distance  from  the  administrative  section. 
In  any  case,  a  large  number  of  evacuees  approached  the 
administrative  section  on  November  5  at  the  beginning 
of  the  working  day.     They  were  probably  joined  by  the 
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relatives  of  the  Japanese  hospital  staff,  which  had  not 
been  allowed  to  return  to  the  Japanese  section  by  the 
Military.  These  persons  were  met  by  a  cordon  of  soldiers 
and  told  to  return  to  their  barracks.  When  these  orders 
were  not  obeyed,  the  soldiers  released  tear  gas  into  the 
crowd.  Ten  months  later,  informants  still  spoke  of  this 
event  with  great  bitterness,  holding  that  it  was  not  just 
to  throw  tear  gas  at  them  when  they  were  attempting  to 
go  to  work. 

The  construction  of  a  "man-proof"  fence,  separating 
the  administrative  buildings  from  the  Japanese  residence 
section  was  now  begun.  All  Japanese  work  in  the  ad- 
ministrative section  was  temporarily  suspended,  since  all 
residents  were  confined  to  the  Japanese  section.  Within 
a  few  days  the  Japanese  hospital  staff  and  reduced  gar- 
bage and  coal  crews  resumed  work  as  a  result  of  a  con- 
ference between  the  Military  and  members  of  the  Japa- 
nese Representative  Body.  The  Military,  I  was  told,  de- 
cided to  cut  the  garbage  and  coal  crews  to  one-third  of 
their  former  size.  This  created  difficulties  for  the  Japa- 
nese Representative  Body,  which  was  caught  between  the 
stand  of  the  Military  and  the  attitude  of  the  Japanese 
residents  who  did  not  understand  why  some  persons  were 
allowed  to  return  to  work  while  others  [36]  were  not; 
Both  parties  then  agreed  to  hold  a  mass  meeting  at  which 
the  Lieutenant  Colonel  and  members  of  the  Japanese  Rep- 
resentative Body  would  speak,  each  explaining  the  situa- 
tion to  the  residents.  When  this  matter  was  put  before 
a  session  of  the  Representative  Body  a  factional  dispute 
arose,  certain  members  holding  that  the  Military  was  not 
allowing  the  Japanese  sufficient  time  to  speak.  Despite 
strong  opposition  from  the  chairman  of  the  Representative 
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Body  the  anti-mass  meeting  faction  swayed  the  body  into 
voting  not  to  attend  the  mass  meeting.  Messages  to 
this  effect  were  thereupon  sent  to  each  block  and  read 
in  the  mess-halls.  The  Military  was  not  informed  of 
this  decision.  At  the  appointed  time,  the  Lieutenant  Col- 
onel and  the  regional  director  of  the  WRA  entered  the 
camp  with  a  strong  military  escort  and  took  their  places 
on  the  outdoor  stage.  No  Japanese  came  to  hear  them. 
They  delivered  their  speeches,  nonetheless. 

On  the  same  day,  November  13,  the  Military  declared 
martial  law  to  be  in  effect.  The  Military  also  began  to 
arrest  the  leaders  of  the  Representative  Body,  some  of 
whom  went  into  hiding  but  gave  themselves  up  voluntar- 
ily on  December  1,  1943.  Other  men,  suspected  of  being 
leaders,  were  arrested.  A  stockade  was  built  to  house 
these  detainees. 

After  the  declaration  of  martial  law  and  the  arrest 
of  these  leaders  the  residents  entered  upon  a  partial 
strike.  In  substance,  they  refused  to  return  to  work  until 
the  apprehended  men  were  released.  Doctors,  nurses,  mess 
workers,  block  managers,  and  the  coal  and  garbage  crews 
continued  to  work.  The  Military  continued  to  make  ar- 
rests and  by  mid-December  of  1943  over  200  persons 
were  confined  in  the  stockade. 

For  over  two  months  the  residents  maintained  their 
partial  strike.  However,  as  the  weeks  passed,  the  mono- 
tony of  a  life  without  employment  or  recreation,  the  strike 
curfew,  and  the  hardships  imposed  by  the  loss  of  the 
monthly  pay  check  and  clothing  allowance  markedly  de- 
creased the  enthusiasm  of  the  early  period  of  the  strike. 
In  mid-December  of  1943  a  new  group  of  Japanese  lead- 
ers   arose    and    with    strong   assistance    from   the    WRA 
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administration  attempted  to  influence  the  residents  to  aban- 
don the  partial  strike.  In  mid-January  of  1944  a  ballot 
was  arranged  and  the  [37]  residents  voted  to  stop  the 
strike  by  a  plurality  of  473  out  of  8,713  votes  cast.  The 
WRA  resumed  control  of  the  Center,  using  the  new  group 
of  leaders,  the  Co-ordinating  Committee,  as  a  liaison  body 
between  the  administration  and  the  residents.  Jobs  were 
quickly  filled  and  evacuees  were  now  allowed  to  enter  the 
administrative  area  with  a  pass,  submitted  to  the  sentry 
at  the  gate. 

Twenty  days  after  the  referendum  vote  had  been  cast  I 
made  my  first  visit  to  the  Tule  Lake  Center.  It  is  my 
opinion  that  at  this  time  even  conservative  residents 
deeply  resented  the  past  policies  of  the  WRA  adminis- 
tration and  that  they  disliked  and  distrusted  the  adminis- 
trative sponsored  Co-ordinating  Committee.  Many  per- 
sons claimed  that  the  members  of  the  Co-ordinating  Com- 
mittee were  not  their  elected  representatives  (as,  indeed, 
they  were  not).  Some  informants  called  certain  of  the 
acts  of  the  former  Representative  Body  silly,  foolish,  and 
radical,  but  stoutly  maintained  that  this  body  had  been 
and  still  was  the  legitimate  representative  body  of  the 
people. 

In  March  of  1944,  during  my  second  visit  to  Tule  Lake, 
I  became  aware  of  the  existence  of  an  underground 
pressure  group.  This  group  spread  propaganda  and  dis- 
tributed pamphlets  which  were  designed  to  discredit  the 
Co-ordinating  Committee.  This  group  also  agitated  to 
obtain  the  release  of  the  men  detained  in  the  stockade. 
Some  of  the  members,  to  my  certain  knowledge,  had  rela- 
tives who  were  detained  and  who  were  alleged  to  have 
been  beaten  by  the  WRA  Internal  Security  on  November 
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4,  1943.  It  is  my  opinion  that  during  February  and 
March  of  1944  this  underground  group  was  not  regarded 
with  respect  by  most  of  the  residents.  My  informants 
usually  spoke  of  the  group  with  derogation,  calling  the 
members  agitators  and  radicals.  In  the  spring  of  1944 
this  underground  group  was  considerably  strengthened  by 
the  arrival  of  certain  parolees  from  Santa  Fe,  the  De- 
partment of  Justice  internment  camp.  Some  of  these 
parolees,  I  was  informed,  had  contributed  to  anti-adminis- 
trative disturbances  in  Relocation  Centers  before  their  in- 
ternment and  in  my  opinion  they  were  agitators  of  ex- 
perience and  prestige.  In  addition  the  underground  group 
established  a  connection  with  a  man  who,  I  was  informed, 
was  a  powerful  gang  leader  from  the  Manzanar  Center. 
This  man,  [38]  I  was  told,  had  led  a  pre-evacuation  gang 
on  Terminal  Island,  California  and  was  also  credited 
with  having  instigated  much  of  the  violence  which  oc- 
curred in  the  Manzanar  Center  in  December  of  1942.  I 
was  personally  acquainted  with  this  alleged  gang  leader 
and  in  my  opinion  he  was  very  clever.  He  was,  in  any 
case,  never  called  to  task  for  these  alleged  activities  by 
the  authorities. 

It  is  my  opinion  that  these  experienced  agitators  took 
control  of  the  up  to  this  time  rather  inept  underground 
group  which  continued  to  circulate  propaganda  against  the 
Co-ordinating  Committee  and  against  the  WRA  adminis- 
tration. I  believe  and  have  data  which  indicate  that  they 
spread  rumors  to  the  effect  that  the  members  of  the  Co- 
ordinating Committee  were  inu  (stool-pigeons),  that  they 
were  not  "true  Japanese",  and  that  they  had  betrayed  the 
people  to  the  WRA  administration.  They  added  to  the 
constant   stream   of   rumors   that   the   members   and   sup- 
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porters  of  the  Co-Ordinating  Committee  were  being  paid 
large  sums  of  money  by  the  WRA  administration  and 
that  they  were  making  large  profits  in  graft  at  the  ex- 
pense of  the  residents  and  with  the  connivance  of  the 
administration.  The  officers  of  the  Center's  Co-operative 
Enterprise,  who  had  substantially  supported  the  Co-ordi- 
nating Committee's  political  coup  were  particularly  singled 
out  as  inu  and  grafters  par  excellence. 

The  Co-ordinating  Committee  countered  with  propa- 
ganda to  the  effect  that  the  activities  of  the  underground 
group  were  "un-Japanese"  and  that  "true  Japanese"  were 
persons  who  behaved  in  an  orderly  manner  and  did  not 
bring  hardship  and  misery  upon  their  fellow  residents. 

The  propaganda  of  the  underground  group  was  by  far 
the  more  effective.  Many  of  the  residents  were  dis- 
gruntled and  bored.  Probably  one-third  of  the  employ- 
able residents  were  not  given  work,  since  the  Center 
was  so  crowded  that  jobs  were  not  available.  The  resi- 
dents, in  short,  were  predisposed  to  repeat,  and  to  some 
extent  believe,  almost  any  rumor  about  the  inu.  Many, 
however,  continued  to  voice  disapproval  of  the  under- 
ground agitators. 

In  April  of  1944  the  underground  group  emerged  and 
adopted  the  name,  Saikakuri  Seigan  (literal  translation 
is  "Appeal  for  Resegregation" ) .  This  body  will  here- 
after be  called  the  Resegregation  Group.  The  leaders  sent 
a  [39]  letter  signed  by  an  unimportant  member  of  the 
organization  to  Attorney  General  Biddle,  requesting  per- 
mission to  circulate  a  petition  for  the  signatures  of  those 
residents  who  desired  early  return  to  Japan  and  who, 
meanwhile,  wished  to  be  separated,  in  Tule  Lake,  from 
those  not  so  inclined.     This  letter  was  channeled  to  the 
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WRA  administration  at  Tule  Lake  and  permission  was 
given  to  circulate  the  petition  providing  "that  the  survey 
will  be  made  without  commitment  on  the  part  of  the  ad- 
ministration." I  made  my  third  visit  to  the  Tule  Lake 
Center  several  days  after  this  petition  was  presented  to 
the  people  and  found  the  residents  in  great  confusion. 
Rumors  had  spread  that  those  persons  who  did  not  sign 
the  petition  would  not  be  allowed  to  expatriate  or  re- 
patriate. The  WRA  administration  had  issued  a  state- 
ment that  it  had  no  intention  of  carrying  out  a  resegrega- 
tion  and  that  no  petition  had  been  authorized.  Almost  all 
of  my  informants  expressed  disapproval  of  the  petition. 
They  stated  that  ihey  saw  no  point  in  separating  the  resi- 
dents of  Tule  Lake  on  the  narrow  basis  of  whether  they 
were  willing  to  return  to  Japan  on  the  next  exchange  boat. 
By  refusing  to  sign  the  petition,  however,  they  exposed 
themselves  to  the  epithet  of  "fence-sitter."  Almost  every 
informant  stated  forcefully  that  the  fence-sitters  ought 
to  get  out  of  Tule  Lake  but  no  one  admitted  that  he  might 
be  a  fence-sitter.  The  Resegregation  Group  obtained 
some  6,500  signatures  of  citizens  and  aliens,  a  figure  which 
includes  the  dependents  and  minor  children  of  the  signers. 
In  absentia  signatures  were  also  accepted.  The  relatives 
of  men  confined  in  the  stockade  signed  for  them.  Persons 
who  had  sigried  the  petition  were  thereafter  considered 
members  of  the  Resegregation  Group.  Many  signers 
were  citizens  of  the  United  States,  although  the  leader- 
ship clique,  the  policy  makers,  w^as  almost  entirely  com- 
posed of  aliens. 

The  wife  of  a  leader  of  the  Resegregation  Group,  made 
the  following  statement  to  me  in  an  interview  which  took 
place  on  April  13,  1944.     "We're  going  to  stick  to  Japan. 
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We  cannot  raise  our  children  overnight  to  become  Japa- 
nese subjects."  I  asked  her  how  the  Resegregation  Group 
proposed  to  distinguish  between  these  residents  who  sin- 
cerely desired  to  return  to  Japan  and  those  who  did  not. 
She  said,  "Those  guys  who  won't  [40]  say  'Yes'  to  the 
petition  are  the  guys  who  are  going  to  stay  here  (in  the 
United  States)."  I  then  asked  her  what  was  to  be  the 
fate  of  the  thousands  of  people  who  had  not  signed.  She 
replied,  "Those  other  people — they  didn't  stick  up  for  us 
in  the  crisis.     It's  not  our  business  to  worry  about  them." 

In  addition  to  stirring  up  a  great  deal  of  excitement 
and  confusion,  the  petition  put  the  harassed  Co-ordinating 
Committee  out  of  existence.  The  members  of  this  body 
resigned,  telling  me  that  they  bitterly  resented  the  fact 
that  the  WRA  administration,  without  consulting  them, 
had  recognized  their  political  opponents  to  the  extent  of 
allowing  the  circulation  of  the  petition.  From  this  period 
(late  April,  1944)  until  the  end  of  my  stay  in  the  Center 
(May,  1945)  the  Japanese  residents  of  Tule  Lake  had 
no  formal  representative  body  which  might  present  com- 
munity problems  to  the  WRA  administration.  The  WRA 
made  an  attempt  to  sponsor  such  a  body.  The  Resegre- 
gation Group  vigorously  opposed  this  attempt.  Many  in- 
formants held  that  a  person  who  accepted  a  position  on 
this  proposed  representative  body  would  be  called  an  inu. 

The  leaders  of  the  Resegregation  Group,  in  my  opinion, 
now  turned  their  energies  to  activities  calculated  to  keep 
the  Center  in  a  state  of  turmoil.  They  told  me  frequently 
that  thereby  that  would  prove  to  the  WRA  authorities  in 
Washington  that  trouble  would  not  stop  until  a  resegrega- 
tion took  ])lace.  The  leaders  continued  to  spread  propa- 
ganda against  the  now  ex-members  of  the  Co-ordinating 
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Committee  and  other  so-called  inu,  who  were  usually 
individuals  who  counselled  a  modicum  of  co-operation  with 
the  administration  and/or  criticized  the  policies  of  the 
Resegregation  Group.  For  instance,  a  leader  of  the  Re- 
segregation  Group  told  me  that  Mr.  Hitomi,  the  general 
manager  of  the  Co-Operative  Enterprise,  had  attempted 
to  bribe  the  alleged  gang  leader  and  Resegregationist  with 
a  large  sum  of  money  to  influence  the  recently  arrived 
segregees  from  the  Manzanar  Center  to  join  the  Tule 
Lake  Co-op.  This  and  similar  stories  were  widely  circu- 
lated. In  this  regard  it  is  significant  that  much  later  the 
Project  Attorney,  Mr.  Noyes,  told  me  that  an  officer  of 
the  Co-op  had  made  an  affidavit  to  the  WRA  Internal 
Security  that  this  alleged  gang  leader  repeatedly  threatened 
the  officers  of  the  Co-op.  This  affidavit  was  [41]  sub- 
mitted just  prior  to  the  relocation  of  the  affiant. 

A  series  of  assaults  added  to  the  mounting  tension. 
Certain  men,  some  of  whom,  in  my  opinion,  had  openly 
criticized  the  activities  of  the  Resegregation  Group  were 
attacked  at  night  and  severely  beaten.  Mr.  Hitomi's 
brother  was  beaten  and  is  said  to  have  sufifered  a  frac- 
tured skull.  The  wife  of  a  leader  of  the  Resegregation 
Group  bitterly  criticized  before  me  a  certain  man  who 
was  openly  protesting  against  the  Japanese  drills  in  which 
children  were  urged  to  participate.  Shortly  thereafter, 
this  man  was  beaten.  Several  of  the  beatings,  I  was  told 
by  informants,  were  engineered  by  the  alleged  gang  leader. 
Each  beating  was  followed  by  rumors  that  the  victim  had 
been  an  mu  (stool-pigeon).  None  of  the  assailants  were 
apprehended  by  the  police.  On  the  morning  of  July  3, 
1944,  Mr.  Hitomi,  the  General  Manager  of  the  Co-op  and 
an  alleged  inu,  who  had  been  the  object  of  particularly 
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vicious  gossip,  some  of  which,  in  my  opinion,  was  spread 
by  leaders  of  the  Resegregation  Group  was  found  before 
the  apartment  of  a  relative  with  his  throat  cut.  I  was  told 
that  the  remaining  members  of  the  Co-op's  Board  of  Di- 
rectors received  an  anonymous  communication  to  the  effect 
that  they  would  be  next.  The  Japanese  members  of  this 
board  resigned  in  a  body.  About  15  of  the  most  notorious 
inu,  including  the  evacuee  chief  of  police,  fled  from  the 
Japanese  section  with  their  families  and  were  given  tempo- 
rary quarters  on  the  administrative  side  of  the  fence. 
Shortly  thereafter,  the  Japanese  members  of  the  Internal 
Security  resigned.  (Later,  after  considerable  difficulty, 
wardens  were  recruited  with  the  understanding  that  they 
were  expected  only  to  keep  order  in  their  own  blocks.) 
The  residents  of  the  Center  were  so  frightened  that  I  was 
unable  to  pay  visits  for  several  weeks.  Several  informants 
requested  that  I  never  call  on  them  again. 

The  WRA  Internal  Security  attempted  to  apprehend 
these  assailants.  They  could  accomplish  little,  however, 
against  the  tremendous  fear  of  being  stigmatized  as  an 
inu. 

From  this  point  forward  many  of  my  informants  began 
emphatically  to  express  disatisfaction  over  the  lawlessness 
and,  as  some  termed  it,  the  gangsterism  and  hoodlumism 
which  prevailed  in  the  Center.  Repeatedly,  they  voiced  the 
desire  that  they  might  get  some  peace  and  order.  No  one, 
however,  dared  to  state  that  someone  ought  to  inform  to 
the  administration.  The  following  statements  are  typical : 
[42] 
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July  24,  1944:    an  Issei: 

"In  this  camp  no  really  able  man  will  show  his  face 
because  so  many  narrow  minded  fanatics  are  in  camp. 
.  .  .  Even  your  safety  cannot  be  guaranteed.  .  .  . 
These  agitators  think  that  by  making  trouble  here  they 
are  doing  good  for  Japan.     That's  extremely  wrong." 

On  July  19,  a  Kibei  girl,  a  teacher  in  one  of  the  Japanese 
language  schools,  made  the  following  statement : 

''My  students  are  asking  me,  'Sensei  (teacher)',  they 
say,  'What  would  you  think  if  I  got  leave  clearance  and 
got  out  of  here?'  .  .  .  They  say:  'Gee  whiz,  what's 
going  to  happen  to  us  ?'  " 

On  July  13,  1944  the  project  newspaper,  the  Newell 
Star,  published  a  statement  explaining  that  the  Congress 
of  the  United  States  had  passed  a  law  which  provided  that 
a  citizen  of  the  United  States  might  make  a  formal  writ- 
ten renunciation  of  nationality.  No  informant  com- 
mented upon  this  statement  in  the  month  that  followed. 

On  August,  however,  the  Resegregation  Group  leaders 
organized  a  young  men's  group  ostensibly  devoted  to  the 
study  of  Japanese  history  and  culture  (the  Sokoku  Kenkyu 
Seinen-dan,  hereafter  called  the  Young  Men's  Fatherland 
Group).  Among  the  formal  aims  of  this  young  men's 
group,  which,  to  my  knowledge,  were  not  at  this  time  pub- 
licized among  the  general  residents  was  the  following 
statement : 

"Since  the  outbreak  of  war  between  Japan  and  America, 
citizens  of  Japanese  ancestry  have  moved  along  two  sepa- 
rate paths;  (1)  for  the  defense  of  their  civil  rights  on 
legal  principles,  and  (2)  for  the  renunciation  of  their  citi- 
zenship on  moral  principles." 
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Two  prominent  leaders  of  the  Resegregation  Group 
were  the  advisors  to  the  Young  Men's  Fatherland  Group, 
but  this  fact  was  at  first  carefully  concealed  from  the 
WRA  administration  and,  so  far  as  I  was  able  to  de- 
termine, from  the  general  residents.  In  fact,  to  the  best 
of  my  knowledge  and  belief,  until  September  24,  1944, 
the  connection  of  this  group  with  the  Resegregation  Group 
was  very  carefully  concealed  from  both  the  Administra- 
tion and  the  residents.  The  first  meeting  of  this  organi- 
zation was  held  in  the  high  school  auditorium  with  the 
permission  of  the  WRA.  Some  of  my  informants  stated 
that  they  believed  the  contention  that  this  organization 
had  no  political  aims  and  joined  it.  In  my  opinion,  they 
were  telling  the  truth,  [43]  for  in  November  of  1944,  they 
attempted  to  withdraw.  A  few  expressed  suspicion  of 
the  leaders.  Within  a  few  weeks,  the  organization  claimed 
some  600  members,  most  of  whom  were  citizens. 

This  organization  obtained  office  space  from  the  WRA. 
Frequent  meetings  were  scheduled  for  its  members.  As 
the  weeks  passed,  the  speeched  delivered  at  these  meetings 
took  on  an  increasingly  Japanese  nationalistic  tone.  Out- 
door exercises  which  took  place  before  dawn  were  made 
compulsory  for  members.  Gradually  these  exercises  be- 
came more  militaristic.  Week  by  week  additional  mili- 
taristic features  were  added.  Bugles  were  purchased.  By 
late  November  of  1944  members  were  wearing  uniforms 
consisting  of  a  sweat  shirt  bearing  the  emblem  of  the  ris- 
ing sun  even  when  they  entered  the  administrative  area. 
They  were  also  required  to  shave  their  heads  in  imitation 
of  Japanese  soldiers. 
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On  October  30,  the  Issei  advisor  to  this  organization 
explained  its  aims  to  me: 

"If  we  were  training  in  open  daylight,  it  will  not  im- 
press the  people  much.  .  .  .  But  by  getting  up  early 
in  the  morning,  by  exercise  and  training  after  worshipping 
and  praying  for  victory  and  eternal  life  for  our  soldiers, 
these  young  people  can  be  deeply  impressed." 

On  August  30,  the  WRA  administration  called  certain 
of  the  leaders  of  the  Resegregation  Group  into  conference 
and  gave  them  a  letter  written  by  Mr.  Dillon  Myer  which 
was  dated  July  7.  This  letter  denied  any  administrative 
intention  of  a  resegregation.  The  leaders  of  the  Resegre- 
gation Group  did  not  announce  this  administrative  denial 
to  the  members  of  their  group.  Instead,  without  the 
knowledge  of  the  administration,  they  mimeographed  Mr. 
Myer's  letter  and  distributed  it  widely,  mistranslating  the 
last  paragraph  as  follows: 

"However,  I  am  sure  that  all  problems  in  the  Tule  Lake 
segregation  center  that  need  attention  and  improvement 
will  be  studied  and  remedied  in  consultation  with  the  rep- 
resentatives of  the  Resegregation  Group.  .  .  .  Need- 
less to  say,  I  am  sure  Director  Best  will  be  glad  to  discuss 
frankly  with  you  the  question  of  resegregation  about  which 
your  representatives  have  communicated." 

It  is  my  opinion  that  by  mid- August  of  1944,  the  lead- 
ers of  the  Resegregation  Group,  whose  plans  for  a  reseg- 
regation were  not  going  very  well,  were  [44]  giving  the 
political  potentialities  of  the  renunciation  of  citizenship 
much  thought.  These  leaders  frequently  brought  the 
topic  up  in  conversation  with  me.  The  following  state- 
ments are  typical. 
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On  August  28,  the  wife  of  a  leader  stated: 

''We  figure  that  something  will  have  to  be  done  (by 
the  Administration)  in  September.  That's  when  the  de- 
nunciation (note  mis-spelling)  will  come  through.  If  we 
stay  here  as  we  are  another  trouble  (uprising)  is  going 
to  come  up.  .  .  .  We've  been  tolerent  enough  about 
the  school  (American  school)  here." 

On  September  7,  the  Issei's  advisor  to  the  Young  Men's 
Fatherland  Group  speaking  of  the  proposed  renunciation, 
stated  to  me: 

'W^e  don't  know  how  far  this  will  go.  But  certainly 
those  who  wish  for  immediate  repatriation  to  Japan  and 
at  the  same  time  don't  wish  to  be  inducted  into  service  or 
relocate  wish  to  renounce  their  citizenship." 

Despite  the  fact  that  the  leaders  of  the  Resegregation 
Group  had  on  August  30  been  told  by  the  WRA  adminis- 
tration that  there  was  to  be  no  resegregation,  they,  on  Sep- 
tember 24,  1944,  brought  forth  another  resegregation  peti- 
tion. This  petition  was  accompanied  by  an  explanatory 
pamphlet  in  Japanese  with  an  English  translation  appended. 
A  part  of  this  pamphlet  stated: 

"Whereas,  we  realize  the  uselessness  of  our  American 
Citizenship,  and  so  as  soon  as  and  in  the  event  a  law  of 
renounciation  for  citizenship  become  effective,  we  gladly 
renounce  our  citizenships.  Therefore,  we  make  clearly  our 
positions  by  being  a  real  Japanese.  Furthermore,  we  be 
classified  clearly  as  an  enemy  alien  and  thereby  be  treated 
in  accordance  with  the  Geneva  Conventions." 

I  called  on  one  of  the  most  influential  leaders  of  the 
Resegregation  Group,  on  September  21,  three  days  before 
the  petition  was  circulated.     He  showed  me  the  pamphlet 
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and  made  the  following  statement,  which  I  recorded  ver- 
batim : 

''You  know  the  people  behind  this  have  been  working 
underground  for  a  long  time.  Anyone  who  would  have 
come  out  openly  would  have  been  put  in  the  stockade.  We 
have  been  working  on  this  since  April,  awaiting  the 
moment,  but  we  had  to  keep  it  secret.  Now  the  time  has 
come.   [45] 

"If  the  Administration  recognizes  this  movement,  we 
will  have  a  good  mutual  understanding.  Besides,  Mr. 
Myer  sent  us  a  letter  and  recognized  this  movement. 

"Those  who  refuse  to  sign  this  will  have  people  asking 
them,  'Are  you  loyal  to  Japan  or  not?  If  you  are  not  loyal 
to  Japan,  why  don't  you  go  out?'  The  people  will  have 
to  realize  this — as  long  as  their  appearance  is  Japanese 
they  will  have  to  sign  this.  If  they  don't  sign  they  will 
be  known  as  not  loyal  to  Japan  and  will  be  told  in  public, 
'You  are  not  Japanese.    Why  don't  you  go  out?' 

"Of  course,  many  people  who  don't  want  to  go  back  to 
Japan  will  sign  this,  but  then  they  will  go  in  a  corner  and 
keep  quiet." 

On  September  27,  the  WRA  administration  issued  a 
statement  that  the  petition  was  unauthorized.  My  data 
indicate  that  the  Resegregationist  leaders  continued  their 
efforts  to  get  signatures.  On  September  30  a  married 
couple,  both  influential  leaders  of  the  Resegregation  Group, 
exhibited  anger  over  the  denial  of  authorization.  The 
husband  asked  me,  rhetorically,  "How  can  you  get  au- 
thority for  a  petition  like  this?"  He  added  that  the  next 
time  his  group  "put  out  something"  they  were  going  to 
take  the  paper  to  the  block  manager  beforehand  "and  he 
better  not  say  anything".     His  wife  then  told  me  that  the 
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Resegregation  Group  had  received  a  letter  from  Mr.  Ennis 
of  the  Department  of  Justice,  advising  them  to  hold  on, 
that  everything  was  going  smoothly  and  that  they  would 
be  notified  when  the  renunciation  of  citizenship  forms  were 
ready.  Concerning  the  plans  of  the  Resegregationists,  she 
remarked:  "We  are  going  ahead  even  if  the  people 
squawk." 

As  soon  as  the  petition  began  to  be  circulated  I  attempted 
to  determine  how  it  was  being  received  by  the  residents. 
No  informant  who  was  not  an  enthusiastic  member  of 
the  Resegregation  Group  spoke  in  favor  of  it.  I  am  em- 
phatically of  the  opinion  that  the  substantial  majority  of 
the  residents  disapproved  of  the  petition  and  resented  the 
social  pressure  applied  by  its  circulators.  I  shall  not  list 
all  of  the  derogatory  statements  made;  those  that  follow 
will  suffice. 

On  September  26  an  Issei  informant  stated  that  he  dis- 
approved of  the  petition.  He  added:  "I  asked  one  man, 
'Why  did  you  sign  the  paper?'  He  said,  'So-and-so  said 
so-and-so  and  I  signed  it.'  They  (persons  who  behave 
in  this  manner)  don't  have  any  judgment."  [46] 

On  September  28  an  older  Nisei  informant  stated: 

"One  point  I  really  oppose — they  threaten  to  use  force. 

.     .     Many  people  are  wondering  whether  they  should 

sign  or  not.     They're  afraid.     Many  are  being  led  into  it. 

"Another  thing,  I've  heard  that  (the  nominal  leader 
of  the  Young  Men's  Fatherland  Group)  stated  that  they 
had  a  number  of  killers  (in  his  group).  Why  does  he  say 
that?" 
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On  October  2  a  male  Kibei  informant  who  lived  in  a 
block  where  many  members  of  the  Resegregation  Group 
also  resided,  stated: 

"I  say,  'Leave  me  alone  and  I'll  leave  you  alone!'  If  I 
feel  like  it,  I'll  sign.     I  haven't  signed  yet. 

"I'm  Japanese  no  matter  what  they  say!  Even  if  we 
sign  or  don't  sign  it  won't  do  any  harm." 

On  October  12,  the  same  informant  stated: 
"I  don't  like  the  way  the  Sokoku  Kenkyu  (Young  Men's 
Fatherland  Group)   threatens  people.     They  say,  Tf  you 
don't  sign  you're  going  to  be  drafted.'     So  a  lot  of  dumb 
people  signed.     .     .     . 

''But  I  think  those  who  signed  were  wise.  I'm  too 
stubborn  to  sign  and  that  makes  me  enemies.  It's  better  to 
be  like  the  proverb:  Nagai  mono  niwa  nakeroro;  okii 
mono  niwa  momareyo — let  the  long  snake  wind  around 
you;  let  the  big  snake  swallow  you. 

"If  I  were  Project  Director  I  would  segregate  them. 
I'd  give  each  person  a  pink  paper  and  a  white  paper  and 
an  envelope.  Then  those  who  want  to  be  segregated  could 
sign  the  pink  paper  and  those  who  didn't  could  sign  the 
white  one.  Then  they  could  mail  it  to  the  WRA  and 
nobody  see  it.    Then  I'd  like  to  see  how  many  would  sign !" 

At  this  time  I  was  surprised  at  the  almost  unanimous 
disapproval  which  informants  who  were  not  leaders  of  the 
Resegregation  Group  voiced  concerning  the  petition.  I 
was  not  surpris-ed  that  they  disapproved  but  that  they  ex- 
pressed their  sentiments  so  frankly,  for  I  am  of  the  opin- 
ion that  the  leaders  of  the  Resegregation  Group  were 
feared.  I  also  suspected  that  some  of  the  persons  who 
spoke  derogatorily  of  the  petition  before  me  were  signing 
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it  nonetheless,  for  it  was  painful  to  be  told  in  public: 
''You  are  not  Japanese."  Moreover,  a  rumor  was  wide- 
spread in  the  Center  that  the  Department  of  Justice 
was  [47]  going  to  take  over  the  Tule  Lake  Center  soon 
and  that  when  this  occurred  those  persons  who  had  not 
signed  the  petition  would  be  forced  to  leave.  Besides,  the 
WRA  administration  had  denied  the  petition  authoriza- 
tion. As  several  informants  stated:  "To  sign  it  won't 
do  any  harm."  It  is,  therefore,  my  considered  opinion 
that  at  this  period  (September  and  October  1944)  a  very 
substantial  proportion  of  the  residents  disapproved  of  the 
activities  of  the  Resegregation  Group,  and  that  they  were 
irked  by  the  demand  that  they  commit  themselves  to  an 
early  return  to  Japan.  Many,  however,  signed  the  peti- 
tion to  be  on  the  safe  side  whatever  transpired.  Without 
doubt,  however,  there  were  a  number  of  individuals  who 
signed  the  petition  through  the  desire  for  an  early  return 
to  Japan. 

In  my  subsequent  visits  to  the  leaders  of  the  Resegrega- 
tion Group,  I  was  impressed  by  the  fact  that  though  they 
boasted  of  the  number  of  signatures  they  were  getting 
(10,000)  they  were  not  pleased  by  the  reception  the  peti- 
tion was  getting  from  the  people.  Moreover,  it  is  my 
opinion  that  certain  residents  were  beginning  to  take  steps 
toward  an  organized  resistance.  One  of  my  informants, 
an  elderly  Issei,  told  me  that  he  advised  persons  who  con- 
sulted him  not  to  sign  the  petition.  He  also  told  me  that 
he  had  made  a  speech  before  a  group  of  Nisei  telling  them 
that  nothing  would  be  gained  by  making  trouble  and  that 
agitation  only  brought  suffering  upon  the  women  and 
children  in  camp. 
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"I  said  that  this  camp  is  no  place  for  young  men  to 
make  trouble.  They  should  study.  I  said,  'Young  men, 
behave  yourselves.'  " 

During  an  interview  which  took  place  on  October  10, 
1944,  this  informant  denounced  the  Resegregationists 
leaders  to  me,  stating  that  they  were  misleading  the  youth 
of  the  Center.  He  stated:  "I  say  the  Japanese  govern- 
ment is  not  so  narrow  minded  as  you." 

I  was  concerned  for  the  safety  of  this  informant  who, 
in  my  opinion,  was  showing  unusual  courage  in  speaking 
publicly  against  the  Resegregation  Group.  I  warned  him 
that  one  had  to  be  careful  what  one  said  in  camp,  for  there 
were  dangerous  men  about.  He  laughed  and  called  the 
Resegregationist  leaders  cowards.  Five  days  later,  while 
he  was  returning  from  an  evening  meeting  of  his  church 
in  the  company  of  two  elderly  Issei  friends,  he  and  his 
friends  were  attacked  by  a  group  of  assailants  and  beaten 
severely.     When  he  recovered,  he  told  me:  [48] 

"The  three  of  us  were  coming  home  from  a  religious 
meeting  at  block  52.  I  heard  noisy  footsteps.  One  of  my 
friends  was  at  my  side,  the  other  was  15  feet  ahead.  The 
first  man  who  was  attacked  yelled.  I  turned  around  and 
saw  that  big  stick.  I  can  still  see  the  club  like  a  frozen 
picture,  but  I  didn't  see  anything  after  that." 

This  informant  also  voiced  the  opinion  that  his  speech 
before  the  Nisei  had  been  reported  to  the  Resegregationist 
headquarters  and  told  me  that  the  attack  upon  him  had 
been  instigated  by  one  of  the  advisors  of  the  Young  Men's 
Fatherland  Group,  the  alleged  gang  leader.  He  added  that 
the  attack  had  been  led  by  an  Issei  who  was  known  to  be 
the  so-called  gang  leader's  right  hand  man.  I  was  given 
this  information  after  making  a  promise  of  strict  confi- 
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dence.     My  informant  feared  that  if  he  testified  against 
his  assailants,  the  gang  would  attack  his  children. 

At  this  time  the  rumor  that  another  man  named  Tam- 
bara  had  been  threatened  spread  widely  through  the  Center. 
The  wife  of  the  Issei  advisor  to  the  Young  Men's  Father- 
land Group  told  me:  "They  wrote  him,  'Would  you  like 
to  be  another  Hitomi?'  "  (Hitomi  was  the  man  murdered 
on  July  3,  1944.) 

On  October  21  the  alleged  gang  leader  addressed  the 
members  of  the  Young  Men's  Fatherland  Group.  At  this 
meeting  several  informants  told  me  that  he  incited  the 
young  men  to  violence  and  promised  to  take  care  of  them 
if  they  got  into  trouble.  Several  informants  stated  with 
disapproval  that  he  had  quoted  a  Japanese  proverb,  which 
like  many  proverbs,  is  flexible  in  interpretation.  It  may, 
however  be  translated  to  mean:  "To  help  the  cause,  we 
must  kill  those  who  stand  in  its  way."  Most  informants 
translated  it:  "The  little  guys  must  die  so  that  the  big 
guys  may  live."  They  left  no  doubt  in  my  mind,  however, 
that  they  believed  that  the  so-called  gang  leader  was 
threatening  persons  who  opposed  the  policies  of  the  Reseg- 
regation  Group  with  violence. 

I  called  on  this  alleged  gang  leader  several  times  during 
this  period  and  we  had  lengthy  conversations.  During 
my  visits  his  outer  office  (he  was  a  block  manager)  was 
occupied  by  several  muscular  young  men.  While  convers- 
ing with  him  I  was  obliged  to  sit  so  that  I  faced  a  large 
Japanese  flag.  On  October  23  he  told  me  that  during  a 
recent  altercation  he  had  had  with  the  Project  Director  a 
group  of  "70  or  80  boys"  had  surrounded  the  block  mana- 
ger's headquarters  and  "demonstrated  their  offensive 
spirit."   [49] 
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On  October  30  the  aforementioned  right  hand  man  of 
the  alleged  gang  leader  knifed  a  young  Nisei.  I  was  told 
by  several  informants  that  the  father  of  the  victim  had 
been  a  Resegregationist,  had  "found  out  how  rotten  they 
were"  and  had  publicly  criticized  the  alleged  gang  leader. 
The  Project  Attorney,  Mr.  Noyes,  told  me  that  the  victim 
gave  less  and  less  incriminating  evidence  every  time  he 
testified  in  the  hearings  held  by  the  WRA  Internal  Se- 
curity. The  Issei  advisor  to  the  Young  Men's  Fatherland 
Group  accompanied  the  defendant  to  his  hearings  and  his 
trial  before  the  Modoc  County  authorities  and  vouched 
for  him.  The  defendant  was  given  a  sentence  of  90  days. 
Later,  informants  reported  that  the  alleged  gang  leader 
and  the  Issei  advisor  were  boasting  that  this  light  sentence 
was  evidence  that  they  could  protect  their  own. 

During  this  period  one  of  my  most  reliable  informants, 
a  Nisei  and  a  veteran  of  World  War  I,  told  me  that  he 
had  been  repeatedly  threatened  with  physical  violence  be- 
cause he  openly  criticized  the  Resegregation  Group  and  the 
alleged  gang  leader.  I  was  on  excellent  terms  with  this  in- 
formant and  interviewed  him  frequently  for  over  a  year. 
In  all  of  this  time,  he,  to  the  best  of  my  knowledge,  never 
misinformed  me  deliberately.  I  believe,  therefore,  that 
from  mid-October  until  the  end  of  November  1944,  this 
informant  lived  in  expectation  of  a  violent  physical  assault 
from  the  Resegregationists.  He  showed  me  a  black-jack 
which  he  carried  whenever  he  left  his  apartment  at  night. 
After  the  beating  of  my  Issei  informant  and  the  knifing, 
this  informant  stated  that  he  thought  matters  had  gone 
far  enough.  He  thereupon  sent  written  denunciation  of 
the  alleged  gang  leader  out  of  the  Center  to  several 
Japanese  friends,  with  the  instruction  that  if  he  were 
beaten  or  killed  or  if  he  gave  the  word,  this  denunciation 
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was  to  be  given  to  the  Federal  Bureau  of  Investigation. 
He  then  informed  the  alleged  gang  leader  of  this  action 
and  stated  that  if  another  beating  occurred,  he  would  de- 
nounce him.  No  more  beatings  occurred  that  came  to  my 
attention.  Moreover,  shortly  thereafter,  the  alleged  gang 
leader  resigned  his  position  as  advisor  to  the  Young  Men's 
Fatherland  Group,  a  fact  which  I  checked  with  leaders  of 
the  Resegregation  Group. 

1  affirm  that  to  the  best  of  my  knowledge  and  belief 
many  residents  of  the  Tule  Lake  Center  and  I  myself,  be- 
lieved that  one  of  the  advisors  to  the  [50]  Young  Men's 
Fatherland  Group  led  a  gang  which  assaulted  persons  who 
criticized  the  policies  of  the  Young  Men's  Fatherland 
Group  and  the  Resegregation  Group.  I  also  affirm  that 
many  residents  believed  that  persons  who  opposed  the 
Resegregation  Group  were  in  immediate  danger  of  physical 
violence  from  this  gang. 

On  November  3,  1944,  the  Resegregation  Group  and  the 
Young  Men's  Fatherland  Group  vigorously  sponsored  a 
pretentious  ceremony  to  celebrate  the  birthday  of  the  em- 
peror Meiji.  Non-members  were  forbidden  to  attend  this 
ceremony.  I  was  invited  to  attend  this  ceremony  as  a 
guest  and  did  so,  deeming  it  an  opportunity  to  gain  some 
idea  of  the  numerical  strength  of  the  supporters  of  the 
group.  Since  the  participants  stood  motionless  for  over 
an  hour,  I  had  an  excellent  opportunity  to  count  them. 
Approximately  600  members  of  the  Young  Men's  Father- 
land Group  were  present  and  approximately  1,800  addi- 
tional adults  and  children.  This  is  significant,  for  the 
birthday  of  the  empror  Meiji  was  considered  an  important 
holiday  and  any  member  of  the  Resegregation  Group  who 
did  not  attend  this  ceremony  could  not,  in  my  opinion,  have 
been  an  enthusiastic  member.    Moreover,  if  he  did  not  at- 
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tend  he  stood  in  danger  of  serious  reproof  from  fellow 
members. 

It  is  my  considered  opinion  that  until  December  of  1944 
the  substantial  majority  of  citizens  residing  in  the  Tule 
Lake  Center  were  not  markedly  interested  in  the  renuncia- 
tion of  citizenship  and  did  not  welcome  the  opportunity 
to  renounce.  On  August  14,  1944,  the  first  Japanese  who 
was  not  intimately  connected  with  the  leadership  clique 
of  the  Resegregation  Group  introduced  the  subject  of  the 
renunciation  into  conversation  with  me.  Between  that 
date  and  December  5.  when  Mr.  John  L.  Burling  of  the 
Department  of  Justice  arrived  at  the  Tule  Lake  Center, 
I  had  95  interviews  with  informants  (excluding  all  inter- 
views with  leaders  of  the  Resegregation  Group).  To  my 
certain  knowledge  some  of  these  informants  were  nominal 
members  of  the  Resegregation  Group.  Others  were  not. 
Some  80%  of  my  informants  were  citizens.  Approxi- 
mately 60  of  these  interviews  were  very  extensive,  lasting 
several  hours  or  an  entire  afternoon.  All  of  the  interviews 
were  informal,  for  it  was  my  policy  to  allow  the  inform- 
ant to  direct  the  greater  part  of  the  conversation.  Al- 
most invariably,  when  informants  were  concerned  over  a 
matter,  they  introduced  the  subject  into  our  conversa- 
tions.  [51] 

In  the  many  pages  of  verbatim  data  I  collected  between 
August  14,  1944  and  December  5.  1944,  the  renunciation 
of  citizenship  was  mentioned  six  times  by  informants  who 
were  not  leaders  of  the  Resegregation  Group.  Only  one 
informant  stated  that  he  intended  to  renounce.    This  man. 
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an  extremely  reliable  informant  who  was  hostile  to  the 
Resegregation  Group  stated  that  he  intended  to  renounce 
because  he  had  committed  himself  to  return  to  Japan  and 
would  not  break  his  word.     On  September  4,  he  stated: 

"If  there  are  people  who  will  renounce  their  citizenship 
merely  to  escape  the  draft  it  would  be  a  good  thing  if  the 
(American)  government  sent  them  first  to  Japan — then 
they'll  get  drafted  there. 

"When  it  comes  to  a  final  showdown,  I  think  most  of 
the  Nisei  will  turn  it  down  (will  not  renounce).  .  .  . 
Roughly  60%  of  the  people  in  camp  are  citizens.  I  think 
if  50%  (of  the  citizens)  renounce  their  citizenship,  they'll 
be  doing  good.     It  may  be  less." 

On  September  26,  the  Issei  informant  who  was  later 
assaulted,  stated: 

"My  common  sense  opinion  is  this :  from  the  Japanese 
part,  the  right  of  American  citizenship  is  already  denied. 
So  it  is  not  necessary  for  them  to  make  formal  declara- 
tion of  denouncing  it." 

It  is  my  opinion  that  at  this  period  (August  1944 
through  November  1944)  the  attitude  of  the  leaders  of 
the  Resegregation  Group  regarding  the  proposed  renuncia- 
tion of  citizenship  was  in  marked  contrast  to  that  of  the 
residents  who  were  not  members  of  this  group  and  to 
many  residents  who  were  nominal  members  of  this  group. 
I  believe  that  the  leaders  of  the  Resegregation  Group  dur- 
ing the  months  of  October  and  November  1944  expected 
that  the  jurisdiction  of  the  Tule  Lake  Center  was  soon 
to  be  taken  over  by  the  Department  of  Justice.  T  believe 
that  they  anticipated  that  an  especially  early  and  enthusi- 
astic eagerness  to  renounce  citizenship  would  cause  the 
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members  of  their  group  to  be  recognized  by  the  Depart- 
ment of  Justice  as  individuals  particularly  worthy  of  re- 
maining in  Tule  Lake  (under  the  Department  of  Justice) 
while  the  ''fence-sitters"  whom  they  stigmatized  as  "not 
loyal  to  Japan"  would  be  forced  to  leave  the  Center.  In 
fact,  they  repeatedly  atempted  to  give  me  the  impression 
that  they  were  in  almost  constant  correspondence  with  the 
Department  of  Justice  and  I  am  certain  that  they  also  gave 
members  and  residents  this  impression.   [52] 

On  October  5,  1944,  an  enthusiastic  member  of  the 
Young  Men's  Fatherland  Group  and  the  Resegregation 
Group  told  me  that  during  a  conference  with  Mr.  Best,  the 
Project  Director,  the  Director  had  told  him  that  it  was 
almost  a  certainty  that  the  Tule  Lake  Center  was  going 
under  the  Department  of  Justice  within  60  days.  On 
October  6,  the  Project  Attorney,  Mr.  Campbell,  told  me 
that  the  WRA  administration  was  seriously  considering 
making  an  announcement  to  the  Japanese  residents  that  the 
Tule  Lake  Center  was  to  be  transferred  to  the  jurisdic- 
tion of  the  Department  of  Justice.  On  October  9,  the 
wife  of  a  leader  of  the  Resegregation  Group  told  me  that 
the  petition  of  September  24  had  10,000  signatures  and 
added : 

"We  are  not  going  to  take  any  more  (signatures)  be- 
cause soon  we'll  be  under  the  Justice  Department." 

On  October  10  Mr.  Dillon  Myer  addressed  the  WRA 
staff  at  Tule  Lake  and  stated  according  to  my  notes  which 
are  not  verbatim  that  "he  didn't  know  to  whom  the  Tule 
Lake  Center  was  going  to  be  turned  over." 

On  October  16  the  young  Resegregationist  who  stated 
that  he  had  had  a  conference  with  Mr.  Best,  told  me: 

"If  the  Justice  Department  does  not  take  over  it  would 
put  me  in  a  tough  spot  because  I  made  a  report  to  the 
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Resegregation  Committee  that  they  (Justice  Department) 
would  take  over  in  60  days.  Mr.  Best  (the  Project  Di- 
rector) definitely  told  me  that  this  would  take  place  within 
a  week  after  the  (presidential)  election.  .  .  .  When  I 
made  this  report  to  the  Resegregation  Committee,  they 
were  very  happy  over  it." 

On  October  16,  an  informant  who  disliked  the  leaders 
of  the  Resegregation  Group,  and,  in  my  opinion,  was  re- 
peatedly threatened  by  them,  stated: 

"The  Resegregation  Group  are  bragging  throughout  the 
camp  that  it  is  because  of  them  that  the  camp  is  going 
under  Justice.  I  said  to  one,  'If  your  influence  is  so  great 
as  that,  you  could  do  much  more  for  the  Japanese  in  other 
ways.'  " 

On  October  23,  the  alleged  gang  leader  and  advisor  to 
the  Young  Men's  Fatherland  Group  told  me : 

''The  people  are  anxiously  awaiting  for  the  denounce- 
ment of  it  (citizenship).  When  Mr.  Best  made  the  state- 
ment that  within  60  days  the  camp  would  be  under  Justice 
(Department)  the  people  were  delighted.  We  more  or  less 
expect  it."  [53] 

I  am  informed  that  in  the  latter  part  of  October  1944 
the  Department  of  Justice  began  to  receive  petitions  for 
permission  to  renounce  citizenship  bearing  the  signatures 
of  many  persons  and  also  received  requests  for  renuncia- 
tion which  were  typewritten  forms  imitating  the  official 
forms.    Such  forms,  T  am  told,  were  not  accepted. 

On  December  12,  the  young  Resegregationist  who  told 
me  that  he  had  conferred  with  the  Project  Director  and 
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been  told  that  the  Center  was  soon  to  go  under  the  De- 
partment of  Justice  told  me : 

"Mr.  Best  (the  Project  Director)  double-crossed  me 
again.  Mr.  Best  told  me  definitely  that  typewritten  copies 
(of  renunciation  forms)  would  be  sufficient  and  for  me  to 
send  in  the  typewritten  copies.  I  was  on  the  spot  (before 
the  Resegregationists)  because  I  reported  this." 

On  December  9,  a  young  Kibei  who  resided  in  a  block 
where  the  Resegregationist  Group  was  very  strong,  told 
me: 

'The  Sokoku  btmch  (Young  Men's  Fatherland  Group) 
want  to  go  (to  Japan)  earHer  than  any  of  the  rest." 

Her  husband  added: 

"The  Sokoku  bunch  typed  their  forms  on  the  typewriter 
so  that  they  could  be  the  first  ones.  I  told  our  neighbors 
that  their  forms  wouldn't  be  any  good." 

I  am  strongly  of  the  opinion  that  the  leaders  of  the 
Resegregation  Group  were  substantially  if  not  entirely  re- 
sponsible for  the  aforementioned  petitions  and  improper 
forms  and  that  they  hoped  by  an  early  renunciation  on 
the  part  of  their  citizen  members  to  achieve  their  long 
sought  goal — resegregation.  I  have  no  information  on 
the  manner  in  which  the  proposition  to  renounce  en  masse 
was  put  before  the  members.  It  is  probable,  however,  that 
the  suggestion  was  placed  before  the  young  men  at  a  meet- 
ing or  meetings.  Whether  this  is  so  or  not,  it  is  my  opin- 
ion that  members  of  the  Young  Men's  Fatherland  Group 
who,  at  this  time,  refused  to  apply  for  renunciation  of  citi- 
zenship or  spoke  against  the  suggestion  stood  in  danger 
of  physical  violence  from  members  of  their  own  group 
and  knew  that  they  stood  in  such  danger.  I  have  no  ex- 
plicit data  that  such  threats  were  made. 
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Mr.  Burling  arrived  at  the  Tule  Lake  Center  on  De- 
cember 5,  1944.  I  was  told  that  he  had  come  to  initiate 
the  hearings  for  renunciation  of  [54]  citizenship.  Several 
of  my  informants  apparently  believed  that  the  fact  that 
Mr.  Burling  was  calling  the  leaders  of  the  Resegregation 
Group  and  the  Young  Men's  Fatherland  Group  to  see 
him  indicated  that  these  leaders  might  be  apprehended  and 
punished. 

On  December  14  an  Issei  informant  told  me: 
"I've  heard  that  18  of  the  Resegregationists  have  been 
called  in.  The  people  first  thought  they  were  arrested  by 
the  FBI.  All  of  them  (the  people)  are  pleased,  excepting 
those  who  are  members,  of  course.  They  (non-members) 
want  them  to  be  taken  away." 

He  added: 

"The  members  of  the  Sokoku  (Young  Men's  Fatherland 
Group)  are  narrow  minded.  Many  of  them  were  sorry 
after  they  signed  and  found  out  what  was  inside.  But 
if  they  change  their  signatures,  they're  scared.  So  they 
can't  cancel  their  signatures,  not  even  if  at  the  same  time 
they  didn't  want  to  be  one  of  them." 

(In  my  opinion,  this  informant  was  referring  to  can- 
cellation of  membership,  not  cancellation  of  renunciation 
of  citizenship  applications.) 

On  December  15  a  Nisei  informant  told  me: 

"I  heard  that  their  (Resegregation  Group)  leaders  were 

being  pulled  in.     But  we  don't  discuss  those  things  openly. 

It  isn't  healthy." 

I  visited  a  number  of  the  leaders  of  the  Resegregation 
Group  and  the  Young  Men's  Fatherland  Group  at  this 
time  and  observed  that  some  of  them  appeared  frightened 
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by  the  tone  of  their  hearings  with  Mr.  Burling.  The 
chairman  of  the  Young  Men's  Fatherland  Group  asked  me 
why  the  first  question  Mr.  Burling  asked  at  the  hearings 
was,  "Are  you  a  member  of  the  Sokoku.''  He  expressed 
the  opinion  that  renunciants  should  only  be  questioned  on 
their  desire  for  renunciation  of  citizenship.  Another  mem- 
ber of  the  Young  Men's  Fatherland  Group  who  was  pres- 
ent stated :  "We  haven't  been  influencing  anybody  to  take 
out  renunciation  papers,  even  though  the  administration 
says  we  have." 

From  December  8,  1944,  until  December  17,  the  date 
on  which  the  residents  heard  that  the  Western  Defense 
Command  was  about  to  withdraw  the  public  proclama- 
tion and  orders  of  1943  which  had  ordered  the  exclusion 
of  persons  of  Japanese  ancestry  from  the  West  Coast, 
no  informant  who  was  not  [55]  an  ardent  Resegrega- 
tionist,  stated  that  he  intended  to  renounce  his  citizenship. 
On  December  11a  Nisei  girl  asked  me  if  she  would  have 
to  renounce  her  citizenship  in  order  to  go  back  to  Japan. 
She  stated  that  she  was  not  going  to  apply,  but  added  that 
"there  was  a  big  rumor  in  camp"  that  those  who  did  not 
renounce  would  not  be  allowed  to  go  to  Japan. 

On  the  same  day  the  chairman  of  the  November  1943 
Representative  Body,  who  did  not  renounce  his  citizen- 
ship, stated: 

"I'm  not  going  to  renounce  mine.  If  a  man  doesn't 
have  Japanese  citizenship  and  if  he  renounces  it,  he'll  be 
without  a  country.  ...  I  wouldn't  want  to  fool  this 
country  or  evade  any  obligation  to  this  country  by  saying 
that  I  wanted  to  go  back  to  Japan  and  then  stay  here." 
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On  December   15,  a  Nisei  girl  stated: 

"They  say  it's  so  hard  for  you  to  renounce  your  citi- 
zenship because  they  want  to  see  that  you're  not  avoiding 
the  draft.  There's  a  rumor  going  around  camp  that  those 
who  do  not  renounce  citizenship  are  going  to  be  drafted. 

"I  hear  a  person  say  yesterday — a  Nisei — 'You  know, 
I  denounced  my  citizenship  and  I  hated  to  go  to  the  hear- 
ing.' 'Why?'  I  asked.  He  said:  'I  have  to  say  awful 
things  about  America  or  they  won't  give  me  my  renuncia- 
tion and  I  don't  want  to  do  that.'  " 

I  have  now  described  the  sociological  phenomena  in  the 
Tule  Lake  Center  relevant  to  the  renunciation  of  citizen- 
ship up  to  the  announcement  of  the  lifting  of  the  ex- 
clusion orders.  My  data  indicate  that  up  to  this  time  the 
residents  of  the  Tule  Lake  Center  who  were  not  enthusi- 
astic members  of  the  Resegregation  Group  or  the  Young 
Men's  Fatherland  Group  exhibited  no  marked  desire  to 
renounce  their  citizenship.  It  is  my  opinion  that  they 
did  not  welcome  the  opportunity  to  renounce  and  that 
a  substantial  majority  of  the  residents,  at  this  time,  had 
not  yet  made  up  their  minds  whether  to  return  to  Japan 
or  not.  Yet  on  December  26,  1944,  some  2,000  applica- 
tions for  renunciation  were  received  by  the  Department 
of  Justice.  In  January,  1945,  3,400  additional  applica- 
tions were  received.  My  data  indicate  and  it  is  my  opin- 
ion that  the  announcement  of  the  lifting  of  the  exclusion 
orders  and  the  policy  followed  by  the  WRA  administra- 
tion and  the  Department  of  Justice  from  the  middle  of 
December  1944  through  January  1945  produced  a  state 
of  [56]  mind  among  the  citizen  and  alien  residents  of  the 
Tule  Lake  Center  which  was  substantially  responsible  for 
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the  majority  of  applications  for  renunciation.  The  para- 
mount reason  for  renunciation  was,  in  substance,  the  fear 
that  those  persons  who  did  not  renounce  their  citizenship 
would  be  forced  to  relocate. 

This  phenomenon  may  be  difficult  for  a  person  who  has 
not  been  a  segregee  to  understand.  Certainly,  an  out- 
sider after  reading  this  document  would  be  inclined  to 
conclude  that  a  logical  person  or  even  one  possessing  or- 
dinary common  sense  ought  to  have  welcomed  the  oppor- 
tunity to  get  out  of  Tule  Lake.  Emphatically,  it  is  my  opin- 
ion that  this  was  not  so.  The  segregees  had  been  stig- 
matized as  "disloyal  to  America"  and  as  "rioters".  They 
feared  that  if  they  took  up  residence  outside  the  Center 
they  would  meet  grave  economic  hardship  and  discrimina- 
tion; they  feared  physical  violence  from  Caucasians  if 
they  relocated;  they  feared  that  their  sons  would  be 
drafted;  parents  feared  that  if  they  allowed  their  Nisei 
children  to  relocate  they  would  lose  touch  with  them  and 
that  they,  the  parents,  might  be  obliged  to  return  to 
Japan  alone.  The  total  effect  of  these  fears  produced  a 
phenomenon  which  amounted  to  far  more  than  the  sum  of 
its  parts.  The  residents  of  Tule  Lake  had  been  confined 
in  various  Centers  for  almost  four  years.  It  is  my  opin- 
ion that  they  were  predisposed  to  fall  into  mass  anxiety 
and  mass  hysteria,  conditions  which  are  not  accompanied 
by  logical  or  well  considered  action.  If  the  facts  and  sug- 
gestions presented  above  are  kept  in  mind,  the  events  to 
be  related  will  be  easier  to  understand. 

On  December  17,  1944  the  residents  learned  of  the 
proposed  lifting  of  the  orders  excluding  Japanese  from 
the  West  Coast.  On  December  19  the  project  newspaper, 
the  Newell  Star,  announced  "that  the  new  system  will 
permit  the  great  majority  of  persons  of  Japanese  ancestry 
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to  move  freely  anywhere  in  the  U.  S.  that  they  wish  to 
go."  It  added  that  "after  January  20  all  restrictions  will 
be  lifted  except  in  the  cases  of  individuals  who  will  be 
specifically  and  individually  notified."  On  the  same  day 
a  mimeographed  announcement  by  Dillon  Myer  was  dis- 
tributed among  the  Japanese  residents  to  the  effect  that 
"all  relocation  centers  will  be  closed  within  a  period  of 
six  months  to  one  year  after  the  revocation  of  the  exclu- 
sion orders."  The  same  day,  Mr.  Best,  the  Project  Di- 
rector of  Tule  Lake,  announced  to  the  Japanese  residents 
that  "the  Tule  Lake  Center  will  be  [57]  considered  a 
relocation  center  and  a  segregation  center  for  some  time 
to  come.  Those  whom  the  Army  authorities  designate  as 
free  to  leave  here  will  be  in  the  same  status  as  residents 
of  a  relocation  center."  The  Army  Team  of  some  20 
officers  began  to  hold  hearings  on  December  18  or  19. 
Only  male  residents  were  called  to  these  hearings. 

Residents  whom  I  visited  in  the  week  following  the 
announcement  appeared  shocked  and  surprized.  Some  ex- 
pressed anxiety.  No  one,  however,  stated  that  he  would 
take  advantage  of  this  order  and  relocate.  Instead,  a 
number  of  rationalizations  were  voiced,  to  the  effect  that 
they,  as  segregees,  would  be  allowed  to  remain  at  Tule 
Lake.  When,  ho^vever,  the  male  residents  were  called  for 
their  Army  hearings,  most  of  them  were  not  given  deten- 
tion orders.  Within  a  few  days  it  became  apparent  that 
segregee  status  was  no  guarantee  that  they  might  remain 
in  Tule  Lake. 

On  December  24  a  Nisei  girl  told  me  that  she  was 
worried  by  the  results  of  some  of  the  Army  hearings  to 
which  young  men  of  her  acquaintance  had  gone.  In  spite 
of  their  pro- Japanese  statements,  they  had  not  been  given 
detention  orders.     On  the  same  day  a  Nisei  boy  told  me 
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that  he  had  just  returned  from  his  Army  hearing.  He 
stated  that  the  soldier  had  asked  him  if  he  wanted  to 
renounce  his  citizenship.  ''So  I  said  I  was  going-  to  re- 
nounce, because  I  figured  that  then  I  could  stay  in  Tule 
Lake."  He  assured  me  that  another  young  man  of  his 
acquaintance  had  stated  that  he  told  the  soldier  he  was 
loyal  to  Japan  and  had  applied  for  expatriation  but  still 
he  was  handed  a  permit  to  leave  camp,  providing  he  did 
not  go  to  certain  exclusion  areas.  The  sister  of  this  in- 
formant then  asked  me:  "They  (WRA)  won't  force  us 
out,  will  they  What  can  we  do  after  everything  we  had 
is  sold?  .  .  .  Our  family  might  be  able  to  get  along 
if  we  had  a  lot  of  boys,  but  still  that  won't  do  any  good 
because  they'll  have  to  go  into  the  Army." 

On  December  19  a  Kibei  told  me: 

''Four  men  in  my  block  were  called  by  the  Army.  They 
asked  them  questions  like,  'Do  you  want  to  go  out  or  do 
you  want  to  renounce  your  citizenship?'  " 

Realizing  the  effect  that  such  questions  put  by  Army 
hearing  officers  would  have  on  the  Japanese  residents,  I 
made  several  attempts  to  determine  whether  these  asser- 
tions on  the  part  of  my  informants  were  true.  Mr. 
Noyes,    [58]    the   WRA   Project  Attorney  told  me: 

"Best  (the  Project  Director)  talked  to  Army  officers 
about  the  renunciation  and  resettlement  question  (put  by 
Army  officers).  When  Best  inquired  about  the  signifi- 
cance of  asking  if  the  evacuee  had  applied  for  renuncia- 
tion of  citizenship  they  answered  that  it  was  instructions 
from  the  Presidio.  And  they  said  that  they  asked  about 
resettlement  just  to  be  human." 
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On  December  23,  an  ardent  Resegregationist  spoke 
scornfully  of  the  fear  of  people  who  did  not  desire  to 
leave  Tule  Lake: 

"The  fence-sitters  say  they  are  going  to  grab  on  with 
their  hands  (to  keep  from  being  forced  to  relocate).  They 
say,  'Let  the  others  go  first  .  .  .  Then  when  every- 
thing's safe,  we'll  go.'  " 

On  December  29  a  Nisei  girl  stated: 

"Are  they  going  to  kick  us  out?  What  good  will  that 
do,  when  we  don't  want  to  get  out?  .  .  .  We  hope 
that  by  renouncing  citizenship  we  will  be  allowed  to  stay 
here,  but  we  are  not  sure.  WRA  should  inform  us  of 
this." 

I  do  not  affirm  that  the  Army  hearing  officers  asked  resi- 
dents of  Tule  Lake  whether  they  were  going  to  renounce 
their  citizenship  or  whether  they  were  going  to  relocate. 
I  do  affirm,  that  to  the  best  of  my  knowledge  and  belief, 
many  residents  believed  that  such  questions  were  asked. 
I  also  affirm  that  this  belief,  coupled  with  the  statements 
issued  by  the  WRA  administration  was  in  large  part  re- 
sponsible for  the  fact  that  on  December  26,  1944,  some 
2,000  applications  for  renunciation  of  citizenship  were  re- 
ceived by  the  Department  of  Justice. 

On  December  27  the  officers  of  the  Resegregation  Group 
and  the  Young  Men's  Fatherland  Group  were  removed 
from  Tule  Lake  to  the  Department  of  Justice  Intern- 
ment camp  at  Santa  Fe.  It  is  my  opinion  that  the  relatives 
of  the  interned  men  and  other  Resegregationists  inter- 
preted or  chose  to  interpret  this  internment  as  the  first 
step  in  their  long  awaited  project  of  a  resegregation. 
Informants  stated  that  relatives  of  internees  were  boast- 
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ing  of  the  ''safe"  status  of  the  internees  and  predicting 
that  within  50  days  they  would  be  re-united.  The  in- 
ternees would  be  returned  to  Tule  Lake  while  persons 
who  were  not  member  of  the  Resegregation  Group  would 
be  "kicked  out".  A  rumor,  which  had  probably  existed 
before,  became  widespread.  [59]  It  held  that  individuals 
who  had  not-  renounced  their  citizenship  by  January  20 
would  be  "kicked  out  of  camp"  or  would  be  drafted. 

On  January  2  a  Kibei  informant  told  me : 

"They  (Resegregationists)  keep  saying  that  anybody 
sent  to  Santa  Fe  is  taking  a  step  forward  to  becoming  a 
real  Japanese.  If  this  propaganda  takes  effect  it  will 
cause  great  trouble  ...  I  think  the  Hoshi-dan  (Re- 
segregation  Group)  undoubtedly  has  started  the  rumor 
that  by  renouncing  citizenship  the  people  will  be  allowed 
to  stay  here  at  Tule  Lake." 

On  January  3  a  Nisei  informant  stated: 

"The  people  picked  up  say  they're  glad.  They  say  we 
(persons  not  interned)  are  going  to  be  kicked  around 
while  they  will  be  safe  and  sound." 

On  January  19  an  informant  told  me  of  a  rumor  which 
he  said  had  been  current  for  several  weeks: 

"They  say  all  those  persons  who  have  not  renounced 
their  citizenship  will  be  kicked  out  of  camp  .  .  .  Some 
people  are  also  being  told  to  answer  in  a  radical  way  so 
that  their  citizenship  will  be  taken  away." 

Meanwhile,  expressions  of  anxiety  and  fear  increased 
in  number  and  in  force.  Many  residents  complained  that 
they  had  been  given  no  specific  information  by  the  WRA 
as  to  who  was  going  to  be  allowed  to  stay  in  Tule  Lake. 
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On  January  2  a  Nisei  informant  stated: 

"We  wouldn't  mind  going  back  to  San  Francisco  if  we 
had  everything  as  when  we  left  it.  We'd  jump  right  out. 
But  we've  lost  everything." 

On  January  3  another  Nisei  informant  stated: 
''I  don't  know  what's  going  to  happen  to  us!  It's  very 
confusing.  I  think  everybody  feels  that.  They  don't 
know  what's  what  yet.  In  the  first  place  why  do  they 
want  to  kick  us  out?  It's  their  fault  we  came  here. 
They  can't  say,  'We'll  give  you  25  dollars  and  coach  fare. 
Get  out  by  such  and  such  a  day.' 

"Since  the  people  have  been  in  camp  three  years,  their 
funds  are  exhausted.  It's  all  right  for  people  who  can 
afford   it." 

This  informant  then  added: 

"Can  people  be  thrown  out  even  if  they  renounce  their 
citizenship?" 

On  January  5  the  WRA  officials  reiterated  their  inten- 
tion of  getting  all  evacuees  who  were  "cleared"  out  of 
all  the  Centers.  An  official  [60]  pamphlet  was  distributed 
throughout  the  Center  in  which  Mr,  Myer  reaffirmed  his 
earlier  statement  that  the  prime  objective  of  the  WRA 
was  "to  restore  the  people  residing  in  relocation  centers 
to  private  life  in  normal  communities."  It  is  my  opinion 
that  this  statement  did  not  reassure  the  residents  of  Tule 
Lake. 

On  January  5  an  Tssei  informant  stated: 
"They  (the  Japanese)  have  nothing  to  depend  on    .    .    . 
I  don't  know  one  person  who  wants  to  go  out." 
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On  the  same  day  a  Nisei  stated: 

"My  intention  is  to  stay  here  until  I'm  forced  out." 

On  January  8  another  Nisei  informant  stated: 
"The  people  are  very  much  at  a  loss  due  to  the  fact 
that  they  can't  make  a  decision.     The  WRA  officials  ad- 
mit they're  in  the  dark  themselves.    They  don't  know  what 
to  do  or  what  it's  all  about. 

'T've  got  six  children  and  my  wife.  Also  my  father 
and  mother.  To  go  outside  you  have  to  have  a  certain 
kind  of  home.  If  they  want  me  to  go  out  the  least  they 
can  do  is  to  give  me  some  kind  of  housing  and  say,  'Now, 
will  you  take  this?'  Instead,  they  are  saying,  'America's 
going  to  help  you.  So  you  go  out  and  do  what  you  can.' 
That's  not  dependable.  We  want  some  assurance  if  we're 
to  go  out.  By  staying  here,  I'll  have  a  roof  over  my 
children's  heads  and  enough  to  eat,  although  I  don't  like 
the  food. 

"When  the  Army  came  out  to  ask  us  to  make  this 
decision  I  told  the  Colonel,  Tf  you  set  a  deadline,  I  will 
renounce  my  citizenship  due  to  the  fact  that  I  have  no 
place  to  go.'  " 

On  January  9  another  Nisei  informant  stated : 

"Under  the  international  agreement,  they  can't  kick  the 

aliens    out   of    camp.      That's    the   reason   that    so   many 

people  are  renouncing  their  citizenship." 

Meanwhile,  a  nimiber  of  informants  who,  in  my  opinion, 
were  influenced  by  newspaper  reports  describing  the  state- 
ments made  by  certain  residents  of  California,  told  me  of 
rumors  which  were  being  circulated  in  the  Center. 
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On  January  13,  a  Nisei  stated: 

"California  is  the  last  place  I'd  want  to  go  back  to 
with  all  I've  [61]  been  reading.  They  say  the  Army  will 
back  us  up.  But  that's  only  against  mob  violence  and  not 
against  what  an  individual  might  do.  If  some  person 
beats  us  up,  we  can't  do  anything  about  it." 

On  January  12,  another  Nisei  stated: 

"People  are  saying  that  some  Japanese  were  killed 
around  Stockton  (California).  Reading  the  papers  and 
considering  all  other  facts,  the  people  have  a  feeling 
of  not  wanting  to  return  to  the  Pacific  Coast." 

On  January  14,  another  Nisei  stated: 

"What  do  they  want  us  to  do?  Go  back  to  California 
and  get  filled  full  of  lead?  I'm  going  to  sit  here  and 
watch." 

On  January  15,  another  Nisea  stated: 
"Rumor    is    being    circulated    that    five    Japanese    were 
killed  in  Fresno,   (California)." 

Such  rumors  and  the  sentiments  which  they  engendered 
endured  for  many  months.  On  May  8,  1945,  a  Nisei  in- 
formant stated: 

"Yeah,  you're  free  all  right  if  you  go  out.  You've  got 
civil  rights.  Civil  rights  to  be  dynamited !  Civil  rights 
to  have  your  head  cut  off!  They're  even  trying  to  take 
poor  Doi's  land  away  from  him  now." 

This  informant's  sister,  who  was  present,  tried  to  calm 
him,  and  explained  to  me:  "If  they  had  made  an  ex- 
ample of  those  soldiers  (who  attempted  to  dynamite 
Doi's  residence  in  California)  it  would  have  helped." 

On  January  24  Mr.  Burling  released  a  letter  written 
on  behalf  of  the  Attorney  General  condemning  the  activi- 
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ties  of  the  Resegregation  Group,  stating  that  they  "are 
intolerable"  and  that  they  "will  cease."  One  informant 
criticized  the  letter  as  "sarcastic."  One  Nisei,  who  had 
some  legal  training  but,  to  the  best  of  my  knowledge,  had 
no  connection  with  the  Resegregation  Group  or  the  Young 
Men's  Fatherland  Group,  remarked: 

"The  Department  of  Justice  is  not  sincere.  They  are 
hounding  people  with  a  childish  mentality  and  making 
them  act  like  kids  .  .  .  They've  got  you  behind  the 
eight  ball  once  you  renounce. 

"The  way  these  hearings  were  conducted  it  seems  as  if 
Burling  had  the  final  say  of  whether  to  accept  a  renuncia- 
tion or  not.  The  law  states  that  it  is  the  Attorney  Gen- 
eral who  had  the  final  say.  As  I  see  it,  it's  a  frameup. 
I'd  hate  to  live  in  this  country  if  Burling  was  Attorney 
General."    [62] 

Other  informants,  however,  appeared  to  be  distinctly 
pleased  at  the  verbal  castigation  the  Resegregation  Groups 
had  received: 

On  January  27,  an  informant  stated: 

"Confidentially  speaking  ...  I  think  he's  got  brains 
in  his  head.  Many  of  the  people  think  he  did  the  right 
thing  .  .  .  The  Department  of  Justice  really  meant 
business.     The  people  were  kind  of  happy." 

On  January  31,  another  informant  stated: 
"It  sure  disgraced  many  of  them   (Resegregationists). 
If  they  had  shame  enough,  they  wouldn't  have  the  face 
to  come  out  with.     We  all  agreed  that  that  ought  to  have 
put  a  stop  to  it.     But  it  seems  it  didn't." 
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On  February  8,  another  informant  stated: 
"It  was  time  somebody  told  them  off!     .     .     •     After 
all,  this  is  American  soil." 

On  the  same  day,  another  informant  stated: 
'The  people  thought.  That's  telling  them !' " 

The  Resegregation  Group  and  the  Young  Men's  Father- 
land Group,  however,  continued  their  activities.  They 
also  continued  to  spread  propaganda  to  the  effect  that 
internment  was  a  badge  of  honor,  that  internment  made 
one  a  "true  Japanese,"  and  that  their  group  was  shortly 
to  be  placed  "safely"  in  a  Center  under  the  Department 
of  Justice,  while  all  other  residents  of  Tule  Lake  would 
be  forced  to  relocate. 

On  January  29,  1945,  a  statement  by  Mr.  Dillon  Myer 
was  released  in  the  project  newspaper  that  "those  who 
do  not  wish  to  leave  the  (Tule  Lake)  Center  are  not 
required  to  do  so  and  may  continue  to  live  here  or  at 
some  similar  center  until  January  1,  1946."  My  data 
indicate  that  this  statement  did  not  reassure  the  resi- 
dents. Instead,  it  is  my  considered  opinion  that  the  six 
weeks  of  tension,  fear,  and  extreme  insecurity  brought 
about  in  part  by  the  residents'  interpretations  of  Admin- 
istrative policies  and  the  Army  hearings  and,  in  part,  by 
the  internments  and  the  rumors  circulated  after  the  intern- 
ments had,  by  the  end  of  January  1945,  brought  the 
residents  to  a  state  bordering  on  panic.  The  phenomena 
of  mass  hysteria  are  to  so  great  an  extent  marked  by 
lack  of  logic  that  they  are  difficult  to  describe  in  a  docu- 
ment of  this  nature.  I  shall  offer  the  following  state- 
ments made  by  informants  between  January  26.  1945. 
the  date   of   the   second   internment,    [63]    until   the  end 


80  Tom  C.  Clark  et  al.  vs. 

of  February  1945.  On  the  basis  of  my  intensive  study 
of  the  situation,  I  affirm  that  to  the  best  of  my  knowledge 
and  beHef,  these  are  not  the  statements  of  a  few  atypical 
individuals  but  that  they  are  a  rather  mild  representation 
of  the  state  of  mind  of  the  substantial  majority  of  the 
residents.  I  also  affirm  that  to  the  best  of  my  knowledge 
and  belief  in  these  specific  statements  my  informants 
were  telling  me  the  truth,  except  when  they  state  that  the 
members  of  the  Young  Men's  Fatherland  Group  were  glad 
to  be  interned.  Here,  a  closer  approach  to  the  truth 
would  be,  "They  say  they  are  glad  to  be  interned." 

On  January  29,  a  Nisei  girl  told  me: 

'The  Hokoku  group  (Young  Men's  Fatherland  Group) 
were  all  glad  to  get  sent  to  Santa  Fe.  They  have  this  one 
feeling  that  now  their  status  is  sure  about  the  draft." 

On  January  30,  an  Issei  informant  told  me : 
"Most  people  are  glad  those   radicals  were  picked  up 
.     .     .     but  the  radicals  are  still  stubborn  so  we  better 
keep  quiet.     If  I  should  say  what  I  think  in  public  they 
(Resegregationists)    would  say,   'Beat  him  up!'" 

On  February  1  a  Kibei  informant  told  me  that  the 
Young  Men's  Fatherland  Group  was  going  about  the 
camp  asking  for  signatures  which  would  indicate  that 
members  were  still  loyal  to  the  organization.  He  said, 
"Those  who  refuse  to  sign  they  call  'dog'."  He  added 
that  a  friend  of  his  who  had  been  scheduled  for  intern- 
ment and  then  released  feared  physical  violence  from  mem- 
bers of  the  Resegregation  Group  because  he  had  not  gone 
to  Santa  Fe.  "Mr.  Doi  came  to  stay  here  (at  the  in- 
formant's apartment)  at  first,  but  I  told  him  to  go  back 
to  block  59.     That's  what  a  man  has  to  do." 
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The  Kibei's  wife  added: 

"Gee,  I  hope  the  day  will  come  when  we  can  go  to 
the  laundry  and  wash  our  clothes  and  not  have  the 
Hokoku  people  glaring  at  us." 

On  February  8,  a  Nisei  woman  stated: 

"When  the  so-and-so  Hokoku  go  (to  internment)  we 
can't  go  and  say,  'We're  sorry  your  son  was  taken  away.' 
You  have  to  congratulate  them! 

"I  heard  some  of  them  (Resegregationists)  compli- 
menting a  family  whose  son  was  sent.  They  say  they  are 
true  Japanese.  The  man  said,  [64]  'Next  trip  it  will  be 
my  son.'    They  (Resegregationists)  are  just  tickled  pink. 

"A  week  ago  my  husband  met  a  friend  who  had  a  bozu 
hair  cut  (shaved  head).  He  said,  'What,  are  you  bozu, 
too?'  'Sh-h-h,'  the  friend  said.  This  is  camouflage. 
Otherwise  nobody  in  my  block  will  talk  to  me.'  .  .  . 
I  hear  that  in  block  74  there  are  two  girls  who  refused 
to  become  members  of  the  (Resegregationists')  girl's 
organization.  All  the  other  girls  won't  speak  to  them 
now." 

On  February  13,  a  Kibei  informant  stated: 
"In  the  minds  of  the  people  of  the  Center  has  been 
the  general  impression  that  by  going  to  Santa  Fe  they'll 
be  recognized  as  aliens  and  they  feel  that  their  renuncia- 
tion of  citizenship  is  granted.  Whereas  if  you  are  a 
gentleman  enough  to  be  peaceful  and  quiet,  renunciation 
will  not  materialize." 

On  February  16,  a  Kibei  girl  told  me: 

"Many  of  the  parents  are  trying  to  make  their  sons 
join  the  Hokoku  (Young  Men's  Fatherland  Group).  This 
is  especially  in  the  Manzanar  section.    One  boy  has  a  duck 


82  Tom  C.  Clark  et  al.  vs. 

cut  and  wears  zoot  suit  clothes.  His  parents  are  trying 
to  make  him  join  the  Hokoku.  He  says,  'Golly,  I  can't  do 
that.     How  would  I  look  in  Santa  Fe?'  " 

On  February  28,  a  Nisei  girl  stated: 

"I  know  some  poor  kids,  their  parents  made  them 
shave  their  heads  .  .  .  But  they  still  roll  up  their 
jeans  to  show  their  Argyle  socks  (Argyle  socks  were,  evi- 
dently, the  height  of  style  for  adolescent  Nisei).  A  lot 
of  kids  say  that  when  they're  18  they'll  have  to  join  the 
Hokoku  due  to  their  parents'  pressure  and  the  draft." 

On  February  28,  my  most  reliable  informant,  a  very 
blunt  man,  stated: 

"Many  Issei  and  families  are  forcing  their  sons  to  join 
the  Hokoku-dan  merely  to  escape  the  draft.  I  told  them, 
when  they  get  back  to  Japan  they  will  use  some  means 
to  keep  their  sons  out  of  the  Japanese  Army.  They  were 
surprized  to  hear  me  say  that." 

In  my  opinion  anxiety  and  panic  reached  a  peak  in  mid- 
February  immediately  after  the  internment  of  February 
11,  when  most  of  the  members  of  the  Young  Men's 
Fatherland  Group  were  removed  from  the  Center.  I  was 
[65]  assured  by  several  informants  that  the  remaining 
Resegregationists  on  February  12,  had  held  a  great  rally 
in  the  Manzanar  section.  At  this  rally,  it  was  reported, 
the  people  had  been  told  that  all  citizens  who  were  not 
members  of  the  Young  Men's  Fatherland  Group  (which, 
of  course,  implied  renunciation  of  citizenship)  would  be 
drafted  by  March  1.  (At  this  time  most  renunciants  who 
were  not  members  of  the  Young  Men's  Fatherland  Group 
had  not  yet  received  official  notices  that  their  renunciations 
were  accepted  by  the  Attorney  General.)     I  cannot  affirm 
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that  such  a  meeting  was  held  or  that  such  statements  were 
made.  On  February  13,  however,  I  received  a  letter  from 
a  Kibei   (dated  February   12),  part  of  which  follows: 

"The  condition  in  the  center  has  been  most  unsettled 
because  of  recent  mass  pick-ups  (internments).  The  cur- 
rent rumor  which  in  my  opinion  is  the  most  vicious  has 
it  that  unless  people  (young  men,  of  course)  sign  up 
with  the  organization,  they  will  be  subject  to  draft  by 
March  of  this  year.  There  seems  to  be  a  great  increase 
in  the  membership  of  said  body.  The  people  are  under 
the  impression  that  if  you  are  a  member,  then  your  chance 
of  renunciation  is  guaranteed;  whereas,  if  you  are  not, 
you  just  don't  know  when  you  will  be  able  to  renounce 
your  citizenship  .  .  .  The  result  if  left  unabated,  will 
not  only  be  tragic  but  dreadful.  I  don't  know  what  you 
are  able  to  do,  but  for  justice's  sake  please  take  some 
action." 

On  February  13  I  consulted  my  most  reliable  informant, 
an  older  Nisei,  and  asked  him  about  these  rumors.  He 
stated : 

''Those  rumors  are  being  heard  about  the  camp.  It  has 
a  tremendous  effect.  People  are  joining  the  Hokoku. 
It's  going  over  like  wildfire. 

"The  people  are  in  a  quandary  and  don't  know  what  to 
do.  They  just  follow  the  mob.  I  told  people  who  came 
to  me  to  ask  for  advice,  'You  are  like  a  bunch  of  sheep.' 

'T  gave  those  parents  hell  for  being  so  jittering  and 
not  having  a  mind  of  their  own.  Renunciation  is  the  only 
idea.  Parents  want  their  sons  and  daughters  to  renounce 
so  they  can  go  to  Japan  with  them.  It's  fantastic  in  a 
way.     .     .     . 
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*'The  trouble  with  most  of  the  Japanese  in  this  camp 
or  in  any  other  camp  is  that  their  mind  is  not  made  up. 
They  swing  from  one  side  to  the  other.  They  will 
fluctuate."  [66] 

On  February  19,  a  Nisei  girl  stated: 

"A  week  ago  the  people  were  in  hysterics  .  .  . 
They  were  so  excited.  They  said,  'The  draft  papers  are 
right  there     .     .     .     they'll  draft  us  all  over  camp.'  " 

On  February  13,  a  well  educated  and  intelligent  in- 
formant remarked: 

"Sociologically  speaking,  I  wonder  if  the  people  have 
not  been  tortured  in  their  minds  for  so  long — all  they  can 
think  of  is  what's  happening  right  in  front  of  their  eyes 
and  they  aren't  looking  forward  to  the  future  at  all.  None 
of  them  think  of  the  fact  that  the  war  might  end  and 
then  what  position  would  they  be  in?" 

When  March  1  passed  and  no  residents  were  drafted 
the  acute  excitement  slowly  abated.  It  was  not  until 
March  16,  however,  that  the  WRA  announced  to  the 
residents  that  those  activities  in  which  Resegregationists 
had  taken  part,  e.  g.,  parades,  drilling,  bugling,  were  un- 
lawful and  prohibited. 

I  received  relatively  little  information  from  informants 
on  how  the  renunciation  hearings  were  conducted.  Several 
informants  commented  on  the  short  time  the  hearings 
took;  two  mentioned  that  they  had  been  treated  cour- 
teously. One  informant  stated  that  an  acquaintance  who 
had  had  a  hearing  regretted  that  he  felt  obliged  to  make 
derogatory  statements  about  the  United  States  in  order 
to  make  sure  that  he  would  be  granted  renunciation.  No 
informant  stated  or  implied  that  any  kind  of  duress  was 
exerted  at  the  hearings  by  the  hearing  officers  of  the  De- 
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partment  of  Justice.  It  is,  however,  my  opinion  and  be- 
lief, that  a  great  many  citizens  made  false  statements  at 
their  hearings,  regarding  their  loyalty  to  Japan  and  to  the 
Japanese  emperor. 

Much  has  been  said  in  this  document  about  persons 
who  renounced  their  citizenship  and  almost  nothing  about 
those  who  did  not.  Undoubtedly,  the  substantial  majority 
of  persons  who  did  not  renounce  their  citizenship  did  so 
because  their  ties  to  the  United  States  were  so  strong  that 
they  w^ere  able  to  resist  the  extraordinary  sociological  and 
psychological  pressures  which  were  brought  to  bear  upon 
them.  It  is  of  interest,  however,  that,  in  my  opinion, 
the  most  courageous  and  open  adherents  of  non-renuncia- 
tion were  a  group  of  young  men  who  were  alleged  to  be 
gamblers.  These  young  men  on  two  occasions  openly 
defied  the  Young  Men's  Fatherland  Group,  which  had 
publicly  stigmatized  them  as  "gamblers"  and  ''sake-drink- 
ers".  [67]  On  December  15,  1944  a  group  of  about  a 
dozen  of  these  alleged  gamblers  entered  the  block  where 
the  Young  Men's  Fatherland  Group  had  its  headquarters. 
One  of  the  young  men  challenged  the  male  secretary  of 
the  Resegregation  Group  and  the  two  men  fought  with 
a  mop  and  a  piece  of  wood,  while  the  other  so-called 
gamblers  stood  about  and  held  off  a  crowd  of  angry 
Resegregationists.  The  non-Resegregationist  was  victori- 
ous and  after  the  fight  he  addressed  the  crowd,  denounc- 
ing the  Resegregationists  as  ''ruining  the  young  men  in 
the  Center."  The  leaders  of  the  Resegregation  Group, 
in  my  presence,  voiced  threats  of  extreme  physical  vio- 
lence against  this  group  of  alleged  gamblers  but  did  not 
carry  out  the  threats,  since  the  issue  was  subordinated  by 
the  excitement  which  followed  the  internment  of  Decem- 
ber 27,  1944. 
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I  was  well  acquainted  with  a  number  of  these  alleged 
gamblers  and,  as  far  as  I  know,  they  did  not  renounce 
their  citizenship.  Their  open  defiance  of  the  Resegregation 
Group  was,  in  my  opinion,  intimately  related  to  the  fact 
that  even  though  they  were  greatly  outnumbered,  they 
were,  by  the  late  fall  of  1944,  the  only  group  in  the  Cen- 
ter which  possessed  the  organization  and  man-power  to 
risk  physical  combat  with  the  Young  Men's  Fatherland 
Group.  In  regard  to  the  fact  that  they  did  not  renounce 
their  citizenship,  it  is  my  opinion  that  they  were  hard- 
headed  realists.  On  February  5,  1945,  when  many  of  my 
other  informants  were  in  a  state  of  extreme  anxiety  fear- 
ing that  their  applications  for  renunciation  would  not  be 
accepted,  I  had  a  long  interview  with  members  of  this 
alleged  gambling  clique.  They  discussed  the  renunciation 
with  comparative  calm.    One  stated: 

"After  all,  as  I  see  it,  my  American  citizenship  isn't 
anymore  good  to  me  than  a  roll  of  toilet  paper  right  now. 
In  fact,  it's  less  good.  But  I  was  born  with  it  and  I'm 
not  going  to  give  it  up.     It  might  come  in  handy  later." 

SUMMARY  OF  THE  MOTIVATIONS  WHICH  LED 
TO  RENUNCIATION  OF  CITIZENSHIP 

As  a  student  of  anthropology  and  sociology  I  view  the 
phenomena  relevant  to  the  renunciation  of  citizenship  as 
a  cumulative  process  which  may  be  traced  back  to  the 
evacuation.  In  the  spring  of  1942  citizens  of  the  United 
States  were  removed  from  their  homes  and  confined  in 
relatively  unpleasant  surroundings  under  Military  guard. 
Over  a  thousand  Nisei  who  later  renounced  their  citizen- 
ship were  between  the  ages  of  14  and  18  years  [68]  of 
age  when  they  were  evacuated.  In  the  fall  of  1943  over 
6,000  citizens  were  segregated  to  the  Tule  Lake  Center 
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and  stigmatized  as  disloyal  to  the  United  States.  Certain 
of  the  factors  which  motivated  these  persons  to  become 
segregees  have  been  stated  on  pp.  7-8  of  this  document. 
There  were,  however,  a  substantial  number  of  citizens 
who  were  taken  to  or  remained  in  Tule  Lake  who,  at  the 
time  of  segregation  and  after  segregation,  held  status  as 
loyal  citizens  of  the  United  States.  To  affirm  that  resi- 
dence in  the  Tule  Lake  Center  did  not  contribute  to  the 
development  of  confidence  in  the  United  States,  to  a 
sense  of  security  in  regard  to  the  intentions  of  the  United 
States,  or  to  a  realization  of  the  rights  and  responsibilities 
of  American  citizen,  is,  in  my  opinion,  a  distinct  under- 
statement. From  the  early  months  of  1944,  the  Reseg- 
regation  Group,  whose  leaders  affirmed  a  fanatic  loyalty 
to  Japan,  was  permitted  to  propagandize  the  residents  of 
the  Center.  In  August  of  1944  this  organization  made  a 
deliberate  attempt  to  draw  American  citizens  residing  in 
the  Center  into  an  auxiliary  organization,  the  Young 
Men's  Fatherland  Group,  which  among  its  other  aims 
listed  the  renunciation  of  American  Citizenship.  Numer- 
ous speeches  of  an  extreme  Japanese  nationalistic  char- 
acter were  delivered  to  the  young  men.  They  were  urged 
to  participate  in  militaristic  exercises.  In  addition,  the 
Resegregation  Group  had  within  its  body  a  group  of  ter- 
rorists who  repeatedly  assaulted  residents  who  criticized 
their  policies  and  activities.  Only  one  of  these  assailants, 
to  my  knowledge,  was  apprehended  and  punished.  Fur- 
thermore, up  until  December  of  1944  no  authority  at  any 
time  substantially  attempted  to  discourage  the  Resegre- 
gation Grou]).  Not  until  January  of  1945  was  the  group 
formally  reproved  by  the  Department  of  Justice  and  not 
until  March  of  1945  did  the  WRA  announce  that  the  ac- 
tivities of  this  group  were  illegal  and  prohibited. 
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In  addition  to  the  influences  described  above,  the  resi- 
dents of  Tule  Lake  for  ahiiost  four  years  had  been  sub- 
jected to  the  demoralizing  effect  of  Hfe  in  the  Centers. 
They  had  suffered  endless  annoyances  and  irritations, 
which  were  all  the  more  grievous  because  they  were 
thought  to  be  unjustified.  They  had  been  stigmatized  by 
the  press  as  rioters.  Certain  grave  brutalities  were  said 
to  have  been  committed  upon  Japanese  young  men  by  the 
WRA  Internal  Security  on  the  night  of  November  4, 
1943.  (I  have  not  [69]  included  these  specific  data  in 
this  document,  though  I  have  statements  from  young  men 
who  said  they  were  beaten  and  statements  from  a  doctor 
and  a  nurse's  aide  who  attended  them.)  The  residents, 
for  a  long  period,  had  almost  no  opportunity  for  recrea- 
tion and  many  who  desired  work  could  not  be  given  em- 
ployment. They  had  almost  no  contact  with  any  friendly 
American  of  Caucasian  ancestry.  Their  country,  they 
thought,  had  cast  them  off  and  considered  them  "dis- 
loyal". In  short,  for  almost  four  years,  their  experiences 
had  been  of  a  nature  calculated  to  make  them  lose  faith  in 
America  and  blight  their  conception  of  the  value  of 
American  citizenship. 

Despite  these  experiences,  I  affirm,  that  to  the  best  of 
my  knowledge  and  belief,  the  very  substantial  majority 
of  the  citizen  residents  of  Tule  Lake  in  November  of 
1944  did  not  welcome  the  opportunity  to  renounce  their 
citizenship.  I  affirm  that  to  the  best  of  my  knowledge  and 
belief  were  markedly  un-enthusiastic.  I  affirm  that  the 
very  substantial  majority  of  residents  in  Tule  Lake  had 
resisted  the   frenzied  efforts  of  the  pro- Japanese  groups 
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to  force  them  to  participate  in  pro-Japanese  activities.  I 
affirm  that  some  individuals,  who,  in  my  opinion,  pos- 
sessed great  moral  and  physical  courage,  spoke  against 
these  pro- Japanese  activities  and  were  brutally  assaulted. 
I  affirm  that  some  rash  youths  still  dared  to  wear  their 
hair  in  a  duck  cut  and  that  many  young  people  still  pas- 
sionately desired  to  relocate  when  they  could  obtain  the 
permission  of  their  parents.  With  a  full  realization  of  the 
the  gravity  of  my  statement,  I,  who  knew  those  residents 
better  than  any  other  non-Japanese,  affirm  that  to  the 
best  of  my  knowledge  and  belief,  the  substantial  majority 
of  citizen  residents  of  Tule  Lake,  despite  their  detention 
and  despite  the  extraordinary  pressures  to  which  they  had 
been  subjected,  were  capable  of  re-assuming  the  duties  and 
responsibilities  of  American  citizenship. 

It  is  for  the  reasons  stated  above,  that  the  events  which 
followed  the  lifting  of  the  exclusion  order,  are,  in  my 
opinion,  peculiarly  tragic.  I  have,  I  beheve,  made  it 
clear  that  the  residents  of  Tule  Lake,  owing  to  the 
statements  made  by  the  WRA,  their  interpretation  of 
questions  asked  at  the  Army  hearings,  the  internments, 
the  rumors  which  followed  the  internments,  and  the  irra- 
tional state  of  mind  which  accompanies  long  detention  and 
isolation,  tension,  and  insecurity,  were  thrown  into  a  state 
[70]  of  panic.  Most  of  them  may  be  compared  to  a 
crowd  of  persons  who  believe  that  they  are  about  to  be 
bombed,  rush  to  shelters,  and  find  there  officials  whose 
statements  they  interpret  as  "Renounce  your  citizenship  or 
you  cannot  enter."    Fear  of  grave  economic  hardship,  fear 
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of  physical  violence  from  hostile  citizens  of  Caucasian 
ancestry,  fear  of  family  separation,  the  fear  that  non- 
renunciants  would  be  drafted,  to  which  were  added  tre- 
mendous parental  and  familial  pressures  based  on  these 
fears  were  the  major  motivations  of  renunciation.  Dur- 
ing the  months  of  March,  April,  and  May  of  1945,  the 
families  of  internees  continued  to  boast  of  their  impend- 
ing- "safety"  and  to  taunt  non-members  and  persons  who 
had  not  renounced  their  citizenship  with  the  imminence 
of  involuntary  relocation. 

At  the  time  of  this  panic  I  was  convinced — and  I  so 
stated  to  the  hearing  officers  of  the  Department  of  Jus- 
tice— that  the  great  majority  of  residents  were  not  re- 
nouncing their  citizenship  out  of  loyalty  to  Japan.  I  was 
also  convinced  that  very  many  of  the  residents  did  not 
appreciate  the  gravity  of  their  act  and  later  would  attempt 
to  get  their  citizenship  back.  Many  residents  assured  me, 
I  believe  in  all  sincerity,  that  renunciation  was  like  the 
Military  Questionnaire  and  the  Segregation,  i.  e.,  they 
could  change  their  minds.  Some  assured  me  that  their 
hearings  before  the  hearing  officers  of  the  Department  of 
Justice  were  brief  and  therefore  they  were  sure  that  later 
on  they  would  be  given  a  longer  and  more  thorough  hear- 
ing. This  was,  in  short,  not  the  first  time  that  they  had 
been  given  a  hearing  which  they  were  assured  was  very 
grave  and  which,  later  on,  had  signified  little.  Indeed,  at 
the  time  of  segregation  they  were  assured  by  the  WRA 
that  they  would  be  allowed  to  remain  in  the  Center  until 
the  end  of  the  war. 
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In  my  opinion,  the  threat  of  immediate  physical  violence 
from  Japanese  residents  was  a  relatively  minor  motivation 
toward  renunciation  of  citizenship.  I  was  told  frequently 
that  the  leaders  of  the  Young  Men's  Fatherland  Group 
had  forced  people  to  renounce  their  citizenship.  I  have  no 
evidence,  however,  that  the  force  referred  to  implied 
physical  violence.  It  is  my  opinion  that  members  of  the 
Young  Men's  Fatherland  Group  who  refused  to  renounce 
their  citizenship  stood  in  danger  of  physical  violence  and 
were  aware  of  this.  Certain  individuals  who  lived  in 
blocks  where  many  Resegregationists  also  resided  may 
well  have  been  threatened  with  violence  if  [71]  they  did 
not  renounce  even  though  they  were  not  members  of  the 
Resegregation  Group.  During  my  residence  in  the  Center, 
I  collected  no  specific  data  that  such  threats  were  made. 

During  my  residence  in  the  Center  no  Japanese  resident 
stated  or  implied  that  the  hearing  officers  of  the  Depart- 
ment of  Justice  or  any  member  of  the  WRA  administra- 
tive staff  employed  duress  at  the  renunciation  hearings  to 
influence  residents  of  Tule  Lake  to  renounce  their  citizen- 
ship. 

/s/     ROSALIE  HANKEY 

Subscribed  and  sworn  to  before  me  this  8th  day  of 
January,  1947, 

/s/     EDWARD  T.  DUFFY 
Notary    Public 
My  commission  expires  Oct,  9,  1948.  [72] 
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District  of  Columbia — ss. 

AFFIDAVIT 

John  L.  Burling,  being  sworn,  deposes  and  says  as 
follows : 

I  am  a  member  of  the  bar  of  the  State  of  New  York 
and  of  the  Supreme  Court  of  the  United  States.  From 
July  1,  1939  until  June  3,  1946  I  was  employed  by  the 
United  States  Department  of  Justice.  At  all  times  rele- 
vant to  this  suit  I  was  assigned  to  the  Alien  Enemy  Con- 
trol Unit  of  the  War  Division  of  the  Department  of 
Justice,  and  during  substantially  all  of  the  relevant  period 
I  had  the  title  of  Assistant  to  the  Director  of  that  Unit. 
The  Alien  Enemy  Control  Unit  had  assigned  to  it  not  only 
the  administration  of  the  Alien  Enemy  Act  of  1798  but 
also  cognate  matters  relating  to  the  internal  security  of 
the  United  States  and  to  exceptional  wartime  security  con- 
trols. At  all  times  from  January  1942  until  the  surrender 
of  Japan,  the  Unit  was  active  for  the  Department  of 
Justice  in  problems  relating  to  Japanese  aliens  resident  in 
the  United  States  and  to  American  citizens  of  Japanese 
ancestry  resident  before  the  war  on  the  West  Coast.  From 
January  1942,  when  agitation  in  favor  of  evacuation  of 
all  persons  of  Japanese  ancestry  arose  on  the  West  Coast, 
onward.  I  was  active  in  the  Department  of  Justice  in  deal- 
ing with  the  various  problems  to  which  that  agitation  led, 
including  the  ultimate  removal  from  the  West  Coast  by 
military  authorities  of  all  persons  of  Japanese  ancestry. 
The  Department  of  Justice  and.  through  it,  I,  personally, 
was  aware  of  substantially  all  of  the  governmental  de- 
velopments and  the  policy  determinations  leading  to  that 
evacuation  and  to  the  creation  of  the  War  Relocation 
Authority.     Thereafter,  I  was  one  of  the  officials  of  the 
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Department  of  Justice  who  was  most  closely  in  touch  with 
the  officials  of  the  War  Relocation  Authority  and  who 
sought  to  coordinate  [73]  the  activities  of  the  Department 
of  Justice  with  that  agency  where  appropriate.  It  may  be 
said,  in  general,  that  I  am  thoroughly  familiar  with  the 
problems  created  by  the  evacuation  and  particularly  with 
the  problems  related  to  internal  security,  many  of  which 
problems  arose  especially  at  the  Tule  Lake  Center  of  the 
War  Relocation  Authority  located  at  Modoc  County, 
CaHfornia. 

Subsection  (i)  of  Section  401  of  the  Nationality  Code 
which  authorizes  renunciation  of  American  citizenship 
under  certain  circumstances  was  added  to  the  Nationality 
Code  of  1940  by  Act  of  July  1,  1944.  The  enactment  of 
that  law  came  about  under  the  following  circumstances: 

In  the  early  winter  of  1943,  coupled  with  an  effort  to 
recruit  combat  teams  of  American  citizens  of  Japanese 
ancestry  to  serve  with  the  armed  forces,  the  War  Reloca- 
tion Authority  undertook  to  have  a  questionnaire  or  ques- 
tionnaires filled  out  by  a  large  number  of  the  residents 
of  its  ten  centers  into  which  the  very  great  majority  of 
persons  of  Japanese  ancestry  previously  residing  on  the 
West  Coast  had  been  moved.  This  questionnaire  included 
questions  relating  to  loyalty  to  the  United  States  on  the 
part  of  both  aliens  and  citizens.  Due  probably  in  part  to 
the  manner  in  which  the  questionnaire  was  handled  both 
by  military  authorities  and  by  officials  of  the  War  Reloca- 
tion Authority  and  probably  in  part  to  distress  at  having 
been  moved  into  these  guarded,  barbed-wire-enclosed 
camps  and  probably  in  part  to  genuine  loyalty  on  the  part 
of  some  toward  Japan,  a  considerable  number  of  persons, 
both  citizens  and  aliens,  either  answered  the  questions  per- 
taining to  loyalty  in  the  negative  or  declined  to  answer. 
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Thereafter,  in  the  spring  of  1943,  the  War  Relocation 
Authority  encountered  unfavorable  publicity  in  certain 
sections  of  the  press.  At  the  same  time  a  subcommittee 
of  the  House  Select  Committee  to  Investigate  Un-Ameri- 
can Activities  conducted  an  investigation  into  the  policies 
of  the  War  Relocation  Authority.  In  the  course  of  this 
investigation  and  in  the  press  the  War  Relocation  Author- 
ity was  very  [74]  strongly  urged  to  segregate  those  whom 
it  deemed  disloyal  to  the  United  States  from  those  whom 
it  deemed  loyal.  The  preparation  for  this  segregation 
process  was  carried  on  in  the  spring  and  summer  of  1943. 
Very  generally,  it  may  be  said  that  those  persons  who  had 
answered  the  loyalty  question  above  referred  to  in  the 
negative  and  who  failed  subsequently  to  withdraw  their 
negative  answer  and  to  substitute  an  affirmative  answer 
were  scheduled  for  segregation.  Similarly,  persons  who 
requested  to  be  repatriated  to  Japan  were  scheduled  for 
segregation.  A  small  number  of  others  as  to  whom  there 
was  specific  security  information  provided  by  one  or  more 
Government  agencies  or  who  failed  to  persuade  the  War 
Relocation  Authority  of  the  genuineness  of  their  amend- 
ment to  the  negative  answer  to  the  loyalty  questionnaire 
were  scheduled  for  segregation.  The  very  great  majority 
of  all  persons  designated  for  segregation,  however,  re- 
ceived such  designation  as  a  result  of  either  a  negative 
loyalty  answer  or  a  request  for  repatriation.  In  addition 
to  adults  selected  for  segregation,  minor  children  of  segre- 
gants  and  family  members  of  segregants  who  desired  to 
remain  in  the  family  unit  were  permitted  to  be  segregated. 

Prior  to  the  completion  of  the  preparation  of  lists  of 
persons  designated  for  segregation,  the  War  Relocation 
Authority  announced  that  the  Tule  Lake  Center  in  Modoc 
Countv,  California,  which  was  at  that  time  one  of  the 
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Authority's  ten  relocation  centers,  would  be  selected  as  the 
segregation  center.  Inasmuch  as  many  of  the  persons  of 
Japanese  ancestry  who  had  been  moved  by  the  Army  first 
from  their  homes  to  Army  camps  and  then  from  Army 
camps  to  War  Relocation  Authority  centers  regarded  such 
movement  as  an  exceptional  hardship,  a  considerable  num- 
ber of  persons  who  had  already  been  moved  to  the  Tule 
Lake  Center  in  1942  did  not  desire  to  move  to  another 
Center  in  the  process  of  transforming  the  Tule  Lake 
Center  from  a  relocation  center  to  a  segregation  center 
and,  therefore,  desired  [75]  to  remain  there  notwithstand- 
ing their  knowledge  that  the  Tule  Lake  Center  was  to 
become  the  segregation  center  for  persons  of  Japanese 
loyalty.  The  precise  number  of  persons  who  would  not 
have  been  segregated  by  the  War  Relocation  Authority's 
criteria  who  remained  in  Tule  Lake  because  of  unwilling- 
ness to  move  is  not  known  but  it  was  thought  to  be  slightly 
more  than  6000. 

In  general,  therefore,  it  may  be  seen  that  few  of  the 
persons  segregated  were  segregated  against  their  will. 
Segregants  had  ordinarily  elected  that  status  either  by 
giving  and  adhering  to  a  negative  loyalty  answer  or  by 
making  and  not  withdrawing  a  request  for  repatriation 
or  by  refusing  to  leave  Tule  Lake  when  the  status  of  that 
center  was  changed.  It  was  announced  throughout  all 
centers  at  the  time  of  segregation  that  the  principal  pur- 
pose of  the  War  Relocation  Authority  would  be  to  relocate 
in  American  life  the  evacuees  w^ho  were  not  segregated 
but  that  it  was  not  intended  that  any  relocation  be  carried 
on  directly  from  the  Tule  Lake  Center  (although  in  some 
exceptional  cases  persons  in  the  Tule  Lake  Center  might 
be  moved  to  relocation  centers  for  further  processing). 
The  general  spirit  in  which  segregation  was  carried  on 
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both  by  the  War  Relocation  Authority  and  by  the  evacuees 
themselves  was  that  those  persons  of  Japanese  ancestry, 
whether  United  States  citizens  or  aliens,  who  desired  to 
look  to  the  United  States  for  their  future,  should  remain 
in  or  go  to  one  of  the  nine  relocation  centers,  while  those 
persons  of  Japanese  ancestry,  whether  United  States  citi- 
zens or  aliens,  who  desired  to  look  to  Japan  for  their 
future,  should  go  to  the  Tule  Lake  Segregation  Center 
until  exchanged  or  repatriated. 

In  1942  and  again  in  1943  the  exchange  vessel  Grip- 
sholm  made  voyages  between  the  United  States  and  neu- 
tral ports  at  which  exchanges  took  place  of  Japanese  re- 
turning to  Japan  from  the  United  States  and  of  United 
States  citizens  returning  to  the  United  States  from  the 
Orient.  Although  these  exchanges  were  extremely  diffi- 
cult to  arrange,  hope  to  arrange  further  exchanges  in 
order  to  save  the  lives  of  Americans  held  [76]  in  Asia  was 
never  abandoned  by  the  State  Department  and  likewise 
hope  to  return  to  Japan,  even  during  the  war,  was  never 
abandoned  by  those  desiring  repatriation.  Many  of  those 
who  accepted  segregation  in  the  summer  of  1943  did  not 
anticipate  a  long  stay  in  the  Tule  Lake  Center  but  hoped 
to  be  returned  to  Japan  by  diplomatic  exchange. 

With  the  exception  of  infants,  therefore,  and  family 
members  incapable  of  independent  decision,  substantially 
all  persons  who  went  to  or  remained  in  Tule  Lake  after 
the  segregation  date  in  the  autumn  of  1943  had  indicated 
an  acceptance  of  a  Japanese  dominated  future  which  in- 
volved going  to  or  remaining  in  a  camp  guarded  with 
barbed  wire  and  sentry  towers  as  opposed  to  the  option 
of  going  to  or  remaining  in  one  of  the  nine  relocation 
centers  (only  a  few  of  which  were  so  guarded)  to  await 
relocation  at  liberty  in  the  United  States.     These  persons 
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also  knowingly  accepted  the  stigma  of  disloyalty  to  the 
United  States. 

The  physical  movement  of  persons  among  the  various 
centers  commenced  in  the  autumn  of  1943  and  was  sub- 
stantially complete  on  November  1,  1943.  On  that  date 
there  were  approximately  18,000  persons  of  Japanese 
ancestry  living  in  the  Tule  Lake  Center,  many  of  whom 
had  come  from  other  camps,  some  of  whom  comprised  the 
leadership  of  the  pro-Japanese  factions  of  each  of  the  ten 
relocation  centers  and  who,  to  some  extent,  thereupon 
commenced  to  compete  v/ith  each  other  for  leadership  of 
the  new  segregation  center. 

Prior  to  November  1,  1943  a  number  of  grievances  had 
been  urged  by  at  least  some  of  the  residents  of  the  Tule 
Lake  Center  relating  to  living  conditions,  food  and  the 
like.  On  November  1,  1943  Dillon  S.  Myer,  the  National 
Director  of  the  War  Relocation  Authority,  was  at  the 
Center  on  an  inspection  trip.  On  that  day  a  crowd  of 
at  least  a  thousand  persons  of  Japanese  ancestry  gathered 
around  the  administration  building  in  such  a  way  as  to 
create  the  impression  among  some  Caucasian  members  of 
the  War  Relocation  Authority  staff  that  the  crowd  was 
imprisoning  the  administrative  officials  within  the  admin- 
istrative [77]  building.  Leaders  of  this  crowd  then  con- 
ferred with  Mr.  Myer  and  with  Mr.  Ray  O.  Best,  the 
Director  of  the  Tule  Lake  Center,  and  further  pressed 
demands.  As  a  result  of  the  pressure  put  upon  the  ad- 
ministrative officials  by  the  crowd,  Mr.  Myer  addressed 
the  crowd  from  the  porch  of  the  building.  During  this 
time  some  members  of  the  staff  were  physically  prevented 
from  entering  or  leaving  the  area  surrounding  the  build- 
ing and  also  during  this  period  some  persons  of  Japane^ie 
ancestry  walked  through  corridors  of  the  center  hospital 


98  Tom  C.  Clark  et  al.  vs. 

against  orders  and,  as  a  result  of  that  incident,  a  scuffle 
ensued  between  the  chief  physician  of  the  center  and  per- 
sons of  Japanese  ancestry.  The  physician  was  knocked 
unconscious,  dragged  outside  and  severely  beaten.  Four 
days  later  a  group  of  youths  entered  the  area  in  which 
motor  equipment  was  parked  w^hich  they  were  forbidden 
to  enter  at  night.  They  thereupon  approached  the  house 
of  Mr.  Best  in  such  a  manner  as  to  cause  him  to  believe 
he  was  about  to  be  attacked  and  he  then  requested  the 
assistance  of  the  Military  Police  who  were  camped  immxC- 
diately  outside  the  main  gate.  The  soldiers  entered  on  the 
night  of  November  4  completely  equipped  with  armored 
cars,  gas,  machine  guns  and  the  like  and  assumed  control 
of  the  camp. 

The  reverberations  of  these  two  incidents  were  immedi- 
ate. The  press  called  great  attention  to  what  it  described 
as  rioting.  A  number  of  employees  of  the  War  Relocation 
Authority  became  afraid  and  declined  to  remain  wathin  the 
fenced  area.  A  committee  of  the  California  legislature 
took  testimony  from  some  of  these  persons  and  others 
having  knowledge  of  the  incidents,  which  testimony  was 
strongly  critical  of  the  War  Relocation  Authority  and 
insistent  that  more  stringent  measures  be  taken.  Within 
a  month  the  same  subcommittee  of  the  House  Select  Com- 
mittee to  Investigate  Un-American  Activities  which  had 
held  hearings  in  the  spring  held  additional  hearings  con- 
cerning the  Tule  Lake  incident  which  hearings  also  w^ere 
markedly  critical  of  the  situation  as  it  then  existed.   [78] 

In  my  capacity  as  the  Department  of  Justice  officer 
designated  to  keep  in  touch  with  this  general  problem,  I 
attended  several  of  these  hearings  held  in  Washington, 
was  in  close  touch  with  the  officers  of  the  War  Relocation 
Authority  and  was  generally  familiar  with  developments. 
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It  was  the  opinion  of  other  officers  of  the  Department,  and 
it  was  my  own,  that  it  would  be  necessary  to  modify  the 
manner  in  which  the  problem  was  being  dealt  with.  As  the 
problem  was  envisaged  in  November  1943  by  the  then 
Attorney  General,  Francis  Biddle,  by  my  immediate  supe- 
rior, the  Director  of  the  Alien  Enemy  Control  Unit,  Ed- 
ward J.  Ennis,  and  by  me,  judging  from  the  general  infor- 
mation available  to  the  Department  of  Justice  and  particu- 
larly the  testimony  at  the  various  hearings  and  the  state- 
ments made  to  us  by  officers  of  the  War  Relocation  Au- 
thority, especially  Dillon  S.  Myer,  it  was  as  follows: 

Whether  out  of  necessity  or  out  of  no  necessity, 
wisely  or  unwisely,  constitutionally  or  unconstitution- 
ally, the  Army  had  in  fact  moved  over  100,000  per- 
sons of  Japanese  ancestry,  over  two-thirds  of  whom 
were  American  citizens,  out  of  their  homes  and  into 
camps.  Thereafter,  the  War  Relocation  Authority 
had  carried  out  what  might  be  termed  a  voluntary 
segregation,  as  a  result  of  which  those  who  for  one 
reason  or  another  wished  to  be  in  a  camp  of  persons 
known  to  be  loyal  to  Japan  were  to  live  at  the  Tule 
Lake  Center.  This  camp  at  that  time  housed  18,000 
persons,  some  of  whom  could  be  presumed  to  have 
been  at  all  times  loyal  to  Japan.  Some  others  of  them 
could  be  presumed  to  have  been  so  seriously  shocked 
and  distressed  at  the  entirely  unprecedented  act  of 
moving  and  detaining  a  group  of  persons  selected 
solely  on  a  racial  basis  and  at  its  consequent  great 
economic  and  social  distress  and  at  the  actual  hard- 
ships of  moving  and  being  placed  in  unprepared, 
crude  barracks  as  to  have  become  disaffected.  [79] 
An  unknown  number,  probably  in  excess  of  2,000,  of 
the  inhabitants  were  what  is  known  as  Kibei,  which 
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is  the  term  given  in  Japanese  to  young  men  (and  very 
occasionally  women)  who  have  been  born  in  the 
United  States  and  who  have  been  sent  to  Japan  to 
be  educated  and  who  returned  to  the  United  States 
only  after  having  spent  most  of  their  formative  years 
in  Japan.  A  very  large  proportion  of  these  Kibei 
were  wholly  Japanese  in  culture  and  education  and 
could  speak  little  or  no  English. 

Within  this  population  of  18,000  (including  women 
and  children)  there  was  undoubtedly  some  group  of 
persons  whose  loyalties  were  to  Japan  and  who  de- 
sired to  create  trouble  and  difficulty  for  the  United 
States  Government.  Although  the  exact  facts  are 
still  in  dispute,  undoubtedly  some  degree  of  physical 
force  was  employed  by  Japanese  loyalist  elements  on 
November  1  and  4,  1943.  It  was  the  stated  opinion 
of  Mr.  Myer  that  there  was  one  or  two  thousand  men 
in  the  Tule  Lake  Center  who  were  at  that  time  loyal 
to  Japan.  It  was  also  his  opinion  that  many  of  these 
were  to  be  found  among  the  Kibei,  some  of  whom 
were  Japanese  by  race,  ties  of  family,  ties  of  friend- 
ship, education  and  language  and  who  were  United 
States  citizens  and  Americans  solely  as  a  matter  of 
place  of  birth.  The  exigencies  of  the  war  and  the 
reasonable  demands  of  the  public  that  persons  of 
Japanese  ancestry  avowedly  loyal  to  Japan  not  be 
permitted  at  complete  liberty  within  the  United  States 
made  it  obviously  impossible  for  the  United  States 
Government  or  any  agency  thereof  to  embark  on  any 
program  of  releasing  from  custody  this  small  inner 
group  of  segregants  who  made  no  secret  whatever  of 
their  loyalty  to  Japan  and  of  their  desire  to  see  that 
country  defeat  the  United  States.  [80] 
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The  Department  of  Justice  regarded  it  as  a  patent 
necessity  that  that  small  group,  however  identified  or  de- 
fined, should  be  detained.  This,  however,  raised  a  most 
serious  constitutional  problem.  It  is  my  understanding  of 
the  feeling  and  belief  of  the  then  Attorney  General  and 
of  his  advisers  that  the  detention  of  American  citizens  not 
charged  with  crime  even  in  wartime  on  the  basis  of  an 
administrative  determination  of  disloyalty  under  circum- 
stances not  sufficiently  grave  to  warrant  the  declaration 
of  martial  law  was  repugnant  not  only  to  the  Constitution 
but  to  the  basic  principles  of  liberty  upon  which  this 
Government  was  founded.  It  was  recalled  that  never  be- 
fore in  this  country  had  such  detention  been  resorted  to 
and  that  the  right  of  habeas  corpus  went  back  in  British 
law  to  Magna  Carta.  (It  was  known,  of  course,  that  the 
British  during  the  existing  war  had  authorized  a  cabinet 
officer  to  detain  British  subjects  on  security  grounds  with- 
out judicial  review  but  it  was  hoped  that  that  extraordi- 
nary departure  from  all  prior  concepts  of  civil  liberties 
would  not  be  necessary  in  this  country.)  The  dilemma 
posed,  therefore,  was  that  it  was  imperative  to  detain  this 
group  of  admittedly  disloyal  American  citizens  of  Japa- 
nese ancestry.  Martial  law  might  have  made  the  deten- 
tion of  the  group  lawful  but  it  is  extremely  doubtful 
whether  conditions  on  the  West  Coast  in  1943  were  such 
as  to  warrant  a  declaration  of  martial  law.  Thus  there 
appeared  to  be  no  way  by  which  to  detain  them  without 
doing  violence  to  basic  constitutional  principles. 

It  was  the  belief  of  the  officials  of  the  Department  of 
Justice  considering  this  matter  that  the  way  out  of  this 
dilemma  was  to  be  found  in  the  attitude  and  conduct  of 
the  members  of  disloyal  group  themselves.  It  was  be- 
lieved that  this  group  was  so  openly  pro- Japanese  and  so 
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desirous  of  making  a  demonstration  of  that  loyalty  that,  if 
given  an  opportunity,  they  would  voluntarily  abandon  their 
United  States  citizenship,  and  thereby  voluntarily  abandon 
their  standing  as  citizens  to  object  to  the  detention  which 
their  conduct  rendered  imperative.  It  was  further  be- 
lieved in  the  Department  of  Justice  that  Japanese  law  pro- 
vided that  a  person  born  in  the  United  [81]  States  of 
Japanese  citizen  parents  prior  to  December  1,  1924  auto- 
matically acquired  Japanese  citizenship  and  retained  it 
unless  he  affirmatively  divested  himself  thereof  and  that 
such  a  person  born  after  that  date  might  acquire  Japanese 
citizenship  through  registration  of  his  birth  by  his  parents 
with  the  Japanese  Consul  or  consular  agent.  It  was, 
therefore,  thought  proper  to  presume,  until  the  presump- 
tion was  rebutted  by  competent  evidence,  that  those  per- 
sons of  Japanese  ancestry  who  voluntarily  gave  up  their 
American  citizenship  and  asserted  their  loyalty  to  Japan 
were  in  legal  fact  dual  nationals.  As  such,  w^hen  their 
United  States  citizenship  ceased  to  exist,  their  Japanese 
nationality  remained  and  they  were,  accordingly,  alien 
enemies  under  the  provisions  of  the  Alien  Enemy  Act  of 
1798  (Title  50,  USC  Section  21  et  seq.). 

Thus,  the  proposal  that  American  citizens  should  be 
permitted,  in  time  of  war,  to  renounce  their  citizenship  as 
an  act  of  their  own  free  will,  subject  only  to  the  control 
that  the  Attorney  General  might  disapprove  the  renuncia- 
tion if  it  affirmatively  appeared  to  him  to  be  contrary  to 
the  interests  of  national  defense,  was  made  for  the  pur- 
pose of  devising  a  system  of  controlling  the  disloyal  and 
riotous  elements  at  Tule  Lake  while  not  doing  injury  to 
the  Constitution  and  to  the  traditions  of  the  Nation. 

This  problem  became  acutely  one  for  the  Attorney 
General  on  December  8,  1943.     Up  to  that  time  he  had 
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never  been  asked  to  give  nor  had  he  given  an  opinion  as 
to  the  constitutionahty  of  the  detention  of  American  citi- 
zens of  Japanese  ancestry  in  the  various  camps.  On  that 
date  a  request  was  addressed  to  him  by  the  Chairman  of 
the  subcommittee  of  the  House  Select  Committee  to  Inves- 
tigate Un-American  Activities  to  appear  before  that  sub- 
committee to  make  recommendations  concerning  what 
should  be  done  concerning  the  general  problem  existing  at 
Tule  Lake.  The  Attorney  General  was  then  confronted 
with  the  necessity  of  making  a  recommendation  either  for 
the  detention  [82]  of  American  citizens  not  charged  with 
crime  and  not  under  martial  law  by  an  administrative  act 
of  a  military  or  civil  official,  or  of  recommending  a  means 
for  accomplishing  the  detention  of  this  group  without 
violating  the  Constitution.  In  this  situation  Attorney 
General  Biddle  accepted  the  recommendation  made  to  him 
by  his  advisers  named  above  and  on  December  9,  1943  he 
recommended  the  enactment  of  legislation  to  permit  volun- 
tary renunciation  of  citizenship.  Thereafter  a  bill  was 
drafted  which  became  the  Act  of  July  1,  1944,  which  is 
subsection  (i)  to  Section  401  of  the  Nationality  Act  of 
1940,  as  amended.  The  Attorney  General  testified  again 
in  favor  of  this  legislation  before  the  House  Committee 
on  Immigration  in  January  1944  and  the  legislation  was 
introduced,  and  passed. 

While  this  legislation  was  pending  and  while  the  Army 
was  gradually  returning  the  control  of  the  Tule  Lake  Cen- 
ter to  War  Relocation  Authority  officials  following  the 
incidents  of  November  1943,  the  leadership  of  the  persons 
of  Japanese  ancestry  in  the  Tule  Lake  Center  began  to 
change  and  a  group  arose  which  did  not  favor  violent 
action  against  the  administration  because  of  food,  hous- 
ing, etc.,  but   which   favored   correct   relations   with   the 
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administration  coupled  with  spiritual  and  physical  prepa- 
ration for  return  to  Japan.  This  latter  group  reasoned 
that  Japanese  victory  or  at  least  repatriation  was  near  and 
that  the  true  Japanese  should  be  prepared  to  resume  life 
in  Japan  and  that  the  young  men  should  be  prepared  to 
fight  for  the  Japanese  Emperor.  This  group  felt  that  the 
presence  within  the  center  of  persons  who  were  not  truly 
loyal  to  Japan  but  who  were  loyal  to  the  United  States 
or  who  had  remained  out  of  inertia  or  who  were  waiting 
to  see  how  the  war  would  end  were  undesirables.  The 
group,  accordingly,  demanded  what  was  called  "resegre- 
gation",  by  which  was  meant  a  second  segregation  and 
removal  from  Tule  Lake  of  those  whose  loyalty  to  Japan 
was  questionable.  Members  of  the  undesirable  group  were 
called  "inu"  or  "dogs".  Petitions  for  resegregation  were 
circulated  and  were  sent  to  the  War  Relocation  Authority, 
to  the  Secretary  of  the  Interior,  [83]  the  Department  of 
Justice,  the  Department  of  State  and  to  the  Spanish  Lega- 
tion in  Washington  which  was  the  Legation  of  the  pro- 
tecting power  for  Japanese  interests  in  this  country  under 
international  law.  At  least  7,000  signatures  were  affixed 
to  these  petitions. 

After  these  petitions  had  been  procured,  the  group  which 
had  procured  them,  namely  the  group  of  persons  most 
eager  to  return  to  Japan  and  least  willing  to  associate  with 
other  persons  of  Japanese  ancestry  not  fanatically  loyal 
to  the  Emperor,  formed  themselves  into  a  society  for  the 
general  promotion  of  repatriation  and  of  preparation  for 
return.  One  of  the  principal  concerns  of  this  group  was 
that  American-born  children  other  than  Kibei  had  been 
exposed  to  American  education  and  American  life  and 
therefore  were  not  adequately  trained  to  return  to  Japan, 
This  group  set  out  to  provide  education  in  ways  of  Japa- 
nese thinking,  history  and  Japanese  culture  and  the  like. 
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The  Japanese  Language  Schools,  which  existed  parallel 
to  a  system  of  American  schools  in  the  center,  to  a  con- 
siderable extent  cooperated  with  this  group  in  preparing 
the  children  for  return  to  Japan.  Inasmuch  as  it  was  the 
assumption  of  many  of  the  members  of  the  staff  of  the 
War  Relocation  Authority  that  the  center  population 
would  go  to  Japan  either  by  exchange  or  at  the  conclusion 
of  the  war,  this  preparation  of  Americanized  children  for 
Japanese  life  was  not  universally  regarded  as  evil.  One 
school  which  w^as  conducted  at  the  center  until  January 

1943  was  called  the  Greater  East  Asia  School  after  the 
notorious  Greater  East  i\sia  Co-Prosperity  Sphere. 

This  organization  of  persons  loyal  to  Japan  underwent 
a  number  of  changes  of  name  but  continued  to  exist  sub- 
stantially until  the  end  of  the  war,  although  from  Decem- 
ber 1944  onward  efforts  were  made  to  stamp  it  out. 

At  some  undetermined  time  in  the  summer  of  1944  this 
organization,  which  was  principally  but  not  entirely  com- 
posed of  aliens,  sponsored  another  organization  for  young- 
men  roughly  between  the  ages  of  18  and  30  who  were 
principally  but  not  entirely  citizens  [84]  (although  many 
of  them  were  Kibei).  This  organization  in  some  respects 
was  independent  and  in  some  respects  bore  the  relation  to 
the  older  one  of  an  auxiliary  to  a  parent  organization. 
This  organization  also  had  several  Japanese  names  at  dif- 
ferent times,  the  general  meaning  of  all  of  which  was 
Young  Men's  Fatherland  Association.     From  midsummer 

1944  until  January  1945,  when  efforts  were  made  to  stamp 
it  out  by  removing  all  of  its  members  to  Department  of 
Justice  internment  camps,  this  organization  became  stead- 
ily more  openly  pro-Japanese  and  more  active  in  flaunting 
these  activities  in  the  face  of  the  American  authorities. 
The  existence  of  the  two  Japanese  patriotic  organizations 
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and  of  their  more  and  more  open  activities  was  not  known 
to  the  officials  of  the  Department  of  Justice  above-named 
until  December  5,  1944. 

The  bill  permitting  renunciation  of  citizenship  in  time 
of  war  became  law  on  July  1,  1944.  Considerable  time 
was  spent  in  preparing  regulations  and  forms  to  implement 
this  statute  and  it  was  not  until  the  autumn  of  1944  that 
the  Department  of  Justice  was  prepared  to  administer  it. 
Commencing  in  July  1944  individual  letters  and  group 
petitions  began  to  come  in  to  the  Department  of  Justice 
containing  requests  for  permission  to  renounce  citizenship. 
After  the  proper  forms  for  applying  for  such  permission 
were  mailed  out  in  October  1944,  several  hundred  type- 
written copies  of  such  forms  were  mailed  from  the  Tule 
Lake  Post  Office  to  the  Department.  These  were  nearly 
identical  and  seemed  to  have  been  prepared  by  the  same 
typist.  At  the  same  time  petitions  were  received  for  per- 
mission to  renounce  bearing  the  signatures  of  hundreds 
of  persons.  Because  of  the  ease  with  which  the  signatures 
to  petitions  might  be  coerced  or  forged  by  anyone  inter- 
ested, some  concern  was  felt  by  officials  of  the  Department 
of  Justice  familiar  with  the  matter  (who  by  this  time  in- 
cluded, in  addition  to  those  named  above.  Assistant  Attor- 
ney General  Herbert  Wechsler,  in  charge  of  the  War 
Division).  As  a  result,  it  was  [85]  determined  that  all 
available  steps  should  be  taken  to  insure  that  no  person 
renounced  his  citizenship  unless  he  understood  what  he 
was  doing  and  desired  to  do  it. 

The  Act  itself  provides  for  renunciation  merely  by 
appearing  before  an  official  named  by  the  Attorney  Gen- 
eral and  by  signing  a  designated  form.  There  is  no  re- 
quirement for  any  determination  whatever  other  than  the 
implicit  ones  that  the  renunciant  knows  what  he  is  doing 
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and  wishes  to  do  it,  and  the  stated  condition  in  the  statute 
that  the  renunciation  be  found  not  contrary  to  the  interests 
of  national  defense.  At  one  time,  the  Attorney  General's 
advisers  considered  setting  up  very  simple  forms  which 
could  have  been  executed  rapidly  in  the  presence  of  any 
competently  trained  Government  clerk.  In  order  to  slow 
down  the  process,  however,  for  the  precise  purpose  of 
minimizing  the  possibility  of  coercion  or  mistake,  the 
regulations  were  made  far  more  cumbersome  than  neces- 
sary. Pursuant  to  the  regulations  and  to  the  Department's 
interpretation  of  them,  it  was  necessary  for  an  applicant 
first  to  write  to  the  Department  in  Washington  requesting 
a  form.  Upon  receipt  of  the  form  it  was  then  necessary 
for  the  applicant  to  fill  out  and  return  it  to  the  Depart- 
ment requesting  permission  to  renounce.  Thereafter  the 
regulations  called  for  a  hearing  to  be  held,  and  in  practice, 
as  will  be  said  further,  that  hearing  was  far  fuller  than 
necessary  to  fulfill  the  statutory  requirements. 

In  order  to  determine  whether  or  not  coercion  existed, 
I  was  sent  by  Assistant  Attorney  General  Wechsler  to  the 
Tule  Lake  Center,  at  which  I  arrived  on  December  5, 
1944.  On  that  date  I  and,  through  me,  the  officials  of  the 
Department  of  Justice  first  learned  of  the  existence  of  the 
disloyal  groups  above  referred  to.  At  the  outset  of  my 
investigation  at  Tule  Lake  I  arranged  to  have  a  hearing 
room  set  aside  for  my  sole  use  and  I  was  assigned  a  Cau- 
casian interpreter  and  a  Caucasian  stenographer  by  the 
War  Relocation  Authority.  [86]  I  first  called  in  and 
questioned  separately  about  62  persons  who  had  filled  in 
the  typewritten  copies  of  the  printed  form  requesting  per- 
mission to  renounce  citizenship,  above  referred  to,  and 
which  officials  in  Washington  had  feared  might  indicate 
coercion.     I  questioned  each  of  these  persons  in  detail  as 
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to  their  desire  to  renounce  citizenship,  their  reasons  there- 
for and  the  circumstances  surrounding  the  fihng  by  them 
of  the  typewritten  forms. 

Although  each  person  was  alone  with  no  other  person 
of  Japanese  ancestry  in  the  room  and  although  each  per- 
son was  carefully  questioned,  every  person  questioned 
stated  without  hesitation  that  it  was  his  or  her  own  wish 
to  renounce  American  citizenship  so  as  to  be  solely  Japa- 
nese. Substantially  all  of  these  persons  indicated  a  desire 
to  return  immediately  to  Japan  and  substantially  all  of 
those  who  were  questioned  about  it  stated  they  desired  to 
see  Japan  win  the  war.  No  one  stated  that  he  had  been 
forced  to  sign  the  form  and  most  of  them  stated  that  they 
had  procured  the  form  through  friends.  A  few  of  them 
asserted  that  the  form  had  been  passed  out  to  them  by 
volunteers  but  that,  since  they  had  been  trying  to  get 
forms  from  Washington  in  vain,  they  regarded  this  as  a 
helpful  service.  The  names  of  the  persons  who  had  typed 
the  forms  were  obtained  by  me  and  they  also  were  ques- 
tioned. They  admitted  typing  the  forms  but  stated  that 
they  did  this  to  help  out  friends  and  others  desiring  re- 
nunciation. They  explained  that  many  persons  were  dis- 
tressed at  the  slowness  of  the  Department  of  Justice  in 
putting  the  renunciation  program  into  operation  and  that 
they  had  typed  the  forms  to  allay  the  impatience  of  the 
prospective  renunciants.  In  the  course  of  this  exhaustive 
investigation,  all  of  which  is  available  in  stenographic 
transcripts,  I  was  able  to  find  no  hint  of  coercion  as  I 
understood  that  term  as  a  lawyer,  I  did,  however,  learn 
of  the  organizations  and  did  learn  that  they  favored  re- 
nunciation. I  also  heard  other  cases  of  individuals  who 
wished  to  renounce  for  reasons  not  directly  related  to 
loyalty,  ['^7]  such  as  desire  to  return  to  Japan  with  a  hus- 
band or  parent.    These  considerations  are  discussed  below. 
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In  December  1945  I  learned  that  the  young  men's 
patriotic  association  had  procured  a  considerable  number 
of  bugles  and  that  they  were  conducting  exercises  each 
morning  at  6  o'clock  which  were  a  combination  of  gymnas- 
tics, drilling  in  formation  and  patriotic  observances.  (On 
the  evening  of  December  8,  which  was  the  anniversary  of 
the  attack  on  Pearl  Harbor  as  measured  by  Japanese  dates, 
a  large  memorial  gathering  was  held  in  the  center.)  The 
young  men  wore  a  uniform  at  that  time  consisting  of  blue 
work  trousers,  a  white  sweatshirt  and  a  white  head  band. 
It  was  estimated  by  officials  of  the  center  to  whom  I  talked 
that  about  a  thousand  young  men  participated  in  these 
exercises  each  morning.  The  week-day  exercises  were 
engaged  in  by  the  young  men  in  small  groups  and  on  Sun- 
day at  a  later  hour  all  the  young  people  would  exercise 
together.  In  addition  to  the  exercising,  they  would  engage 
in  bowing  toward  the  Imperial  Palace  and  calisthenics 
which,  I  was  informed,  commemorated  historic  Japanese 
events  and  heroes.  Much  of  the  calisthenics,  furthermore, 
closely  resembled  actual  military  drill. 

Because  of  the  obviously  undesirable  nature  of  this 
organization,  I  undertook  to  ascertain  the  identity  of  the 
leaders  thereof  with  the  view  to  permitting  them  to  re- 
nounce their  citizenship  first  so  as  to  cause  them  to  be- 
come alien  enemies,  at  which  time  they  might  be  appre- 
hended upon  alien  enemy  process  and  interned  in  Depart- 
ment of  Justice  internment  camps  for  alien  enemies.  In 
a  series  of  hearings  which  I  conducted  in  the  cases  of  the 
leaders  I  learned  that  the  organization  was  entirely  open 
in  its  activities  and  that  it  had  an  office  in  one  of  the 
buildings  regularly  assigned  it,  that  inside  this  office  the 
Rising  Sun  flag  was  displayed  and  that  there  was  a  sign 
in  Japanese  that  anyone  who  spoke  English  on  the   [88] 
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premises  would  be  fined  ten  cents.  These  leaders  were 
quite  open  in  stating  to  me  that  their  purpose  was  to  pre- 
pare the  young  men  so  that  when  they  should  be  exchanged 
they  would  be  prepared  to  fight  in  the  Japanese  Army. 
They  stated  to  me  that  they  understood  that  when  the 
segregants  had  arrived  at  Tule  Lake  they  had  made  up 
their  minds  to  go  to  Japan  and,  since  they  desired  to  go 
to  Japan,  it  was  only  reasonable  that  they  should  train 
themselves  to  be  Japanese. 

In  order  to  expedite  the  removal  of  the  leaders,  both  of 
the  parent  league  of  pro-Japanese  fanatics  and  of  the 
young  men's  auxiliary,  I  prepared  a  list,  by  means  of 
interrogation,  of  all  of  the  leaders  in  the  two  groups  and 
then  called  in  each  of  them.  Those  who  were  citizens 
were  asked  whether  they  had  applied  for  renunciation  and 
substantially  without  exception  they  had.  In  every  case 
they  voluntarily  executed  the  form  for  renunciation  of 
citizenship. 

On  or  about  December  23,  1944  I  returned  to  Wash- 
ington and  reported  to  Edward  J.  Ennis,  Assistant  Attor- 
ney General  Wechsler  and  Attorney  General  Biddle.  On 
my  recommendation  the  Attorney  General  approved  the 
renunciation  of  citizenship  of  the  citizen  leaders  of  the 
group  referred  to  and  authorized  the  apprehension  on 
alien  enemy  process  of  those  who  had  originally  been 
aliens,  as  well  as  those  who  became  alien  enemies  through 
renunciation.  I  reported  to  these  officials  the  existence 
of  the  very  active  pro-Japanese  movements  in  the  center. 
It  was  agreed  that  the  two  organizations  must  be  dissolved 
and  that  the  measure  most  likely  to  succeed  was  the  in- 
ternment as  alien  enemies  of  the  leaders.  It  was  further 
agreed  that  if  additional  leaders  should  be  chosen  to  re- 
place those  interned  they  also  should  be  removed  to  De- 
partment of  Justice  internment  camps. 
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Attorney  General  Biddle  then  directed  me  to  arrange  to 
return  to  Tule  Lake  in  charge  of  a  Department  of  Justice 
mission  to  handle  the  porcessing  of  renunciation  applica- 
tions. In  order  that  the  operation  might  be  carried  on  as 
carefully  and  as  intelligently  as  possible,  I  was  instructed 
not  to  rely  on  persons  with  merely  clerical  [89]  training 
but  to  take  with  me  from  Washington  trained  personnel. 
I  did  take  from  Washington  three  attorneys  from  the 
Alien  Enemy  Control  Unit  and  one  officer  from  that  Unit 
who  was  not  an  attorney  but  who  had  been  assigned  to  the 
Unit  only  during  the  war  and  who  was  regularly  a  high 
career  officer  of  the  Immigration  and  Naturalization  Serv- 
ice. In  addition,  six  stenographers  and  a  clerk  were  dis- 
patched to  Tule  Lake  from  various  offices  of  the  Depart- 
ment of  Justice. 

On  December   19,   1944,  shortly  after  I  had  left  Tule 
Lake,  Major  General  H.  C.  Pratt,  Commanding  General, 
Western  Defense  Command,  withdrew  the  public  procla- 
mations and  orders  of   1942  which  had  ordered  the  ex- 
clusion of  all  persons  of  Japanese  ancestry  from  the  West 
Coast  area  and  permitted  all  such  persons   to  return  to 
California  with  the  exception  only  of  named  individuals 
who  were  served  with  individual  exclusion  orders.     Simul- 
taneously  the   War   Relocation  Authority   issued   an   an- 
nouncement throughout  all  of  its  centers  that  all  the  relo- 
cation centers  would  be  closed  within  approximately  one 
year  or  by  December  31,  1945.     There  is  a  dispute  as  to 
whether  it  was  intended  by  Dillon  S.  Myer,  the  Director 
of  the  War  Relocation  Authority,  that  this  be  understood 
at  Tule  Lake  as  an  announcement  that  that  center  would 
be  closed  on  or  before  the  date  set,  but  there  can  be  no 
(lisjmte  as  to  the  fact  that  there  was  an  announcement  by 
the  W^ar  Relocation  Authority  officials  at  Tule  Lake  to 
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the  residents  of  that  camp  that  it  likewise  would  be  closed 
within  one  year  and  that  all  of  the  War  Relocation  Au- 
thority staff  at  that  center  and  all  of  the  persons  confined 
in  the  center  understood  that  the  camp  was  to  be  closed 
within  a  year.  For  reasons  which  will  be  discussed  below, 
the  announcement  that  the  center  would  be  closed  within 
one  year  coincided  with  an  extremely  sharp  upswing  in 
the  number  of  applications  for  permission  to  renounce 
citizenship  filed  with  the  Department  of  Justice.  The 
announcement  as  to  the  closing  of  the  center  was  made 
on  December  22,  1944-.  December  25  fell  on  a  Monday. 
On  December  26  approximately  2,000  pieces  of  mail  were 
received  in  the  Department  from  Tule  Lake  indicating  a 
desire  to  renounce  citizenship.  [90] 

In  the  first  week  of  January  1945  I  left  Washington 
for  California  by  train  with  the  following  hearing  of- 
ficers: Charles  M.  Rothstein,  Joseph  J.  Shevlin,  Ollie 
Collins  and  Lillian  C.  Scott.  I  devoted  a  considerable  part 
of  the  time  spent  in  travel  in  an  endeavor  to  give  these 
hearing  officers  as  full  a  background  concerning  the  gen- 
eral problem  of  the  Japanese  evacuation  as  I  could.  I 
told  them  in  detail  of  the  agitation  arising  in  1942,  of  the 
fact  that  there  was  no  evidence  of  any  espionage  or  sabo- 
tage committed  by  any  person  of  Japanese  ancestry  either 
at  the  time  of  Pearl  Harbor  or  thereafter.  I  told  them 
of  the  hardships  caused  by  the  evacuation  and  of  the  cir- 
cumstances surrounding  the  segregation.  I  particularly 
told  them  that  it  was  my  opinion  that  the  loyalty  ques- 
tionnaire had  been  ineptly  handled  and  that  a  negative 
answer  to  the  loyalty  question  was  not  necessarily  indica- 
tive of  disloyalty  but  might  be  due  to  mistake,  confusion 
or  resentment  over  the  evacuation.  I  further  explicitly 
told  them  that  it  was  my  own  opinion  that  the  entire  evacu- 
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ation  had  been  a  tragic  mistake  due  almost  entirely  to  the 
unfortunate  giving  way  by  certain  military  and  other  of- 
ficials of  the  Government  to  an  unreasoned  wave  of  public 
hysteria.  I  further  told  them  that  the  segregation  of 
1943  could  not  be  relied  on  in  every  case  as  a  positive  de- 
termination of  Japanese  loyalty  but  that  it  had  been  in 
most  cases  a  voluntary  choice  which  in  fact  might  have 
been  dictated  by  such  loyalty  or  by  a  number  of  other 
factors  such  as  desire  to  keep  a  family  unit  together,  re- 
sentment at  treatment  given  to  United  States  citizens  by 
their  Government,  a  desire  to  avoid  the  draft,  etc.,  etc. 

Coming  specifically  to  the  task  of  administering  the  re- 
nunciation statute,  I  told  the  hearing  officers  of  the  strong 
pro-Japanese  pressure  in  the  center  and  instructed  them 
to  be  particularly  diligent  in  endeavoring  to  detect  any 
sign  of  coercion.  I  then  told  them  that,  even  though  they 
were  satisfied  that  a  particular  applicant  [91]  for  renun- 
ciation might  fully  understand  the  nature  of  the  act  and 
at  the  moment  desire  to  accomplish  it,  the  hearing  officer 
nevertheless  was  not  bound  to  recommend  approval  if  he 
felt  in  the  particular  case  that  the  subject  was  not  truly 
loyal  to  Japan  and  was  imbued  with  American  principles, 
ideals  and  culture  but  was  acting  because  of  some  unusu- 
ally difficult  family  situation  or  because  of  resentment  at 
his  evacuation  and  subsequent  detention.  In  such  cases 
the  hearing  officers  were  instructed  neither  to  approve  nor 
to  disapprove  but  to  dictate  a  memorandum  on  the  record 
so  that  the  entire  file,  the  transcript  of  the  hearing  and 
the  hearing  officer's  memorandum  might  be  studied  in 
Washington.  With  the  exception  of  this  instruction,  the 
hearing  officers  were  told  that,  as  a  legal  matter,  all  that 
was  necessary  was  for  the  applicant  to  come  before  the 
officer,  satisfy  the  officer  that  he  understood  what  he  was 
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doing  and  wished  to  do  it  and  then  sign  the  renunciation 
form.  Nevertheless  fuller  and  more  careful  hearings  were 
desired.  The  purposes  of  these  hearings,  they  were  told, 
were  threefold: 

First,  to  explore  every  possibility  of  coercion.     If  any 


sign  of  coercion  were  noted,  the  applicant  was,  of  course, 
not  to  be  permitted  to  sign  the  form. 

Second,  to  determine  whether  there  was  any  group 
which,  although  voluntarily  renouncing,  nevertheless  was 
so  clearly  pro-American  and  so  clearly  acting  solely  out  of 
bitterness  that  some  change  in  the  regulations  or  in  the 
statute  should  be  considered. 

Third,  to  obtain  information  concerning  the  entire  prob- 
lem of  the  administration  of  the  Tule  Lake  Center  since 
at  that  time  it  was  thought  not  unlikely  that  the  center 
would  be  transferred  to  the  Department  of  Justice  to  ad- 
minister. 

With  respect  to  the  general  issue  of  coercion,  I  specifi- 
cally explained  to  the  hearing  officers  that  renunciation, 
as  any  other  legal  act,  would  be  coerced  and  hence  void  if 
it  were  done  under  imminent  [92]  or  immediate  threat  of 
physical  injury  to  one's  self  or  to  a  member  of  one's  fam- 
ily. I  gave  this  definition  of  the  legal  concept  of  coercion 
and  went  further  to  say  that  if  there  was  any  indication 
whatever  in  any  case  that  renunciation  was  being  made 
under  any  threat  at  all  without  regard  to  its  imminence, 
the  applicant  for  renunciation  should  not  be  permitted  to 
sign  the  form  and  that  the  matter  should  be  reported  to 
me  for  further  consideration.  I  said  further,  however, 
that  the  law  gave  every  citizen  of  the  United  States  in 
time  of  war  a  right  to  renounce  his  citizenship  subject  only 
to  the  proviso  that,  if  it  affirmatively  appeared  that  such 
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renunciation  would  be  contrary  to  the  interests  of  national 
defense,  then  the  Attorney  General  might  disapprove  the 
renunciation.  For  that  reason  it  was  not  legally  relevant 
to  determine  the  ultimate  motivation  which  might  lead  a 
renunciant  to  abandon  his  citizenship  beyond  the  determin- 
ation that  he  understood  what  he  was  doing  and  at  that 
moment  desired  to  do  it.  I  said  that  many  motivations 
other  than  ultimate  loyalty  to  Japan  might  be  at  work  and 
that,  for  example,  persons  might  renounce  because  they 
believed  that  all  aliens  would  be  repatriated  at  the  end  of 
the  war  and  because  they  desired  to  remain  with  their 
alien  parents.  A  renunciant  might  renounce  because  he 
was  the  eldest  son  and,  as  such,  was  responsible  for  the 
family  property  in  Japan.  Renunciants  might  abandon 
their  citizenship  because  their  parents  feared  that  other- 
wise they  would  be  drafted  or  forced  out  of  the  Tule  Lake 
Center.  I  said  that  these  reasons  were  not  grounds  for 
determining  that  renunciation  was  coerced  and  that  an 
intentional  act  of  renunciation  free  from  fear  was  as 
valid  if  done  for  the  motive  of  remaining  with  a  parent 
as  if  done  out  of  the  truest  loyalty  to  Japan.  I  stated  to 
the  hearing  officers  that  the  legal  act  of  renunciation  was 
comparable  to  the  legal  act  of  marriage  and  that  a  re- 
nunciant had  legal  capacity  to  renounce  even  though  he 
was  not  loyal  to  Japan,  just  as  a  man  or  woman  might 
[93]  have  legal  capacity  to  marry  even  though  not  de- 
voted to  the  proposed  spouse.  In  conclusion,  I  repeated 
to  the  hearing  officers  the  instructions  given  me  by  As- 
sistant Attorney  General  Wechsler  which  were  to  the 
effect  that  the  duty  of  the  hearing  officer  was  comparable 
to  the  duty  of  a  careful  and  humane  judge  in  accepting  a 
plea  of  guilty  and  that  just  as  a  judge  will  accept  a  plea 
of  guilty  if  he  is  satisfied  that  the  accused  understands 
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the  nature  of  the  charge  and  the  nature  of  his  response 
thereto  and  is  not  in  fear  of  injury  either  to  himself  or 
to  a  member  of  his  family  without  regard  to  what  reason- 
ing leads  the  accused  to  make  the  plea,  similarly  the  sole 
legal  issue  before  a  hearing  officer  was  whether  renuncia- 
tion was  a  voluntary  and  comprehended  act. 

The  Department  of  Justice  mission  arrived  at  Tule  Lake 
on  January  11,  1945.  A  special  office  building  outside  of 
the  inner  fence  of  the  center  was  made  available  which 
consisted  of  a  large  waiting  room,  five  hearing  rooms  and 
a  stenographer's  room.  The  War  Relocation  Authority 
made  available  to  the  mission  two  Caucasian  interpreters, 
both  of  whom  were  women  who  had  served  as  school- 
teachers in  Japan.  The  mission  was  also  assigned  one 
guard  in  the  building  and  another  guard  to  drive  renun- 
ciants  in  an  automobile  from  the  gate  to  the  building.  The 
procedure  which  was  followed  was  that  the  Department 
of  Justice  staff  would,  from  the  list  of  persons  who  had 
applied  for  permission  to  renounce,  prepare  a  calendar  or 
schedule  of  persons  to  be  heard  24  hours  in  advance.  This 
list  would  be  given  to  the  internal  security  officers  of  the 
War  Relocation  Authority.  They  would  inform  the  ap- 
plicants that  their  cases  would  be  heard  on  the  following 
day  at  an  approximate  time.  Each  applicant  would  then 
present  himself  at  one  of  the  gates  and  in  course  would 
be  let  through  the  gate  and  driven  by  automobile  to  the 
hearing  building.  He  would  then  come  into  the  waiting 
room  and  would  be  given  a  number  by  the  clerk.  When 
his  turn  came  he  would  be  escorted  alone  to  one  of  the 
hearing  rooms  where  there  would  be  present  the  hearing 
officer,  the  stenographer  [94]  and,  if  necessary,  one  of 
the  Caucasion  interpreters  above  referred  to.  With  the 
exception  of  a  few  cases  where  women  found  it  necessary 
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to  bring  children  with  them,  no  person  of  Japanese  descent 
other  than  the  renunciant  was  ever  permitted  in  the  hear- 
ing room.  On  a  few  occasions  more  than  one  hearing  of- 
ficer would  be  present  during  a  hearing  and  in  at  most 
twenty  cases  out  of  the  more  than  5,000  hearings  held  an 
anthropologist  employed  by  the  War  Relocation  Author- 
ity, Dr.  Marvin  Opler,  was  present.  So  far  as  I  am 
aware,  no  other  employee  of  the  War  Relocation  Author- 
ity was  present  at  any  hearing.  Although  the  lengths  of 
the  hearings  varied  from  a  few  minutes  to  more  than  an 
hour  and  although  the  line  of  questioning  was  varied, 
where  there  was  no  particular  information  desired  by  the 
hearing  officer  for  policy  or  security  reasons  and  where 
the  case  appeared  usual,  the  practice  was  for  the  hearing 
officer  first  to  obtain  the  necessary  statistical  facts,  such 
as  name,  place  of  birth  and  the  like,  from  the  renunciant 
and  for  the  officer  then  to  show  the  renunciant  his  appli- 
cation for  permission  to  renounce.  In  each  case  the  of- 
ficer inquired  whether  the  signature  was  that  of  the  ap- 
plicant and  then  asked  the  applicant  why  he  had  signed  it. 
He  was  then  asked  in  each  case  whether  he  signed  it  of 
his  own  free  will  or  whether  he  had  been  instructed  or 
ordered  to  sign.  There  then  followed  a  period  of  ques- 
tioning designed  to  explore  the  renunciant's  reason  for 
desiring  renunciation,  both  in  an  effort  to  detect  coercion 
and  to  make  sure  that  the  legal  effect  of  the  act  was  clear. 
When  this  examination  was  complete  the  renunciant  would 
be  shown  the  final  form  and  asked  whether  he  understood 
it.  If  he  did,  he  would  be  shown  where  to  sign  the  form 
and  once  more  told  that  it  was  his  own  choice  and  that 
no  one  could  require  him  to  sign.  He  was  also  told  that 
if  he  did  sign  he  would  forever  cease  to  be  an  American 
citizen  or  to  be  entitled  to  any  of  the  rights  of  citizens 
and  that  he  would  in  all  probability  be  returned  to  Japan 
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at  the  close  of  the  war.  He  was  further  told  that  if  he 
did  return  to  [95]  Japan  he  would  in  all  probability  never 
be  allowed  to  return  to  the  United  States.  When  these 
matters  had  been  made  clear  the  hearing  officer  would 
either  endorse  his  recommendation  of  approval  of  the  re- 
nunciation as  not  contrary  to  the  interests  of  national  de- 
fense or,  in  a  few  cases,  would  dictate  a  memorandum 
indicating  that  the  case  should  be  further  reviewed  in 
Washington.  Although  in  the  cases  of  three  Japanese 
accorded  renunciation  hearings  in  Hawaii  and  three  or 
four  cases  of  persons  not  of  Japanese  ancestry  and  having 
no  relation  to  the  instant  cases,  the  Attorney  General  has 
authorized  renunciation  hearings  to  be  held  by  other  of- 
ficers, no  person  of  Japanese  ancestry  has  ever  renounced 
his  citizenship  in  the  continental  United  States  before  any 
hearing  officer  other  than  affiant,  Charles  M.  Rothstein, 
Joseph  J.  Shevlin,  Ollie  Collins  or  Lillian  C.  Scott.  Every 
renunciation  hearing  conducted  by  any  of  these  persons 
followed  the  general  pattern  stated  here.  Every  renun- 
ciation hearing  was  taken  down  by  a  stenographer  and, 
to  the  best  of  my  knowledge  and  belief,  was  transcribed 
and  the  transcript  is  contained  in  the  files  of  the  Depart- 
ment of  Justice. 

In  no  hearing  which  I  personally  conducted  was  there 
any  evidence  or  indication  whatever  of  coercion  or  duress. 
In  no  hearing  which  was  ever  reported  to  me  by  any  of 
the  above  named  hearing  officers  or  by  anyone  else  was 
there  any  such  indication.  To  the  best  of  my  knowledge 
and  belief  there  was  no  claim  of  duress,  as  that  term  has 
ordinary  legal  significance,  in  any  of  the  more  than  5,500 
renunciation  hearings  conducted  at  Tule  Lake.  In  about 
two  hearings  conducted  by  me  and  in  a  few  others  of 
which  I  was  told,  the  applicant  stated  that  he  did  not  in 
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fact  desire  to  renounce.  In  each  such  case  the  applicant 
was  not  given  the  final  form  to  sign  and  the  hearing  was 
forthwith  terminated. 

Upon  my  return  to  Tule  Lake  early  in  January  1945, 
I  at  once  observed  that  the  tension  among  the  persons 
confined  in  the  center  had  greatly  increased  since  the  mid- 
dle of  December  and  that  the  situation  [96]  generally  had 
deteriorated.  The  activities  of  the  openly  disloyal  persons 
were  more  flagrant  and  the  demand  for  quick  renuncia- 
tion had  increased.  Prior  to  my  arrival,  an  announcement 
had  been  published  in  the  center  newspaper  to  the  effect 
that  applications  for  permission  to  renounce  and  corres- 
pondence with  the  Department  concerning  renunciation 
might  be  addressed  to  me  at  Tule  Lake.  By  the  time  of 
my  arrival,  over  1,000  pieces  of  mail  had  been  addressed 
to  me  registered  mail,  return  receipt  requested,  at  the 
center  from  persons  confined  therein,  thus  causing  a  tem- 
porary breakdown  in  the  postal  system.  While  some  of 
these  were  merely  requests  for  application  forms  or  ap- 
plication forms  themselves  duly  filled  in,  many  of  these 
thousand  pieces  of  mail  contained  requests  to  be  heard 
out  of  order  and  in  advance  of  others.  Substantially  all 
of  these  letters  were  courteous  in  tone  but  insistent  as  to 
the  writer's  urgent  desire  to  become  a  renunciant  and  to 
abandon  United  States  citizenship.  In  addition  to  these 
registered  letters,  very  many  other  pieces  of  mail  were 
addressed  to  me  at  the  Tule  Lake  Center  at  this  time. 

I  learned  that  the  disloyal  young  men's  organization 
had  increased  its  activities  and  had  promulgated  a  rule 
that  its  members  should  shave  their  heads.  Although  all 
of  its  officers  had  been  removed  to  an  internment  camp  in 
New  Mexico  on  December  27,  1944,  by  early  January  the 
entire  hierarchy  of  officers  had  again  been  filled,  which 
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involved  fifty  individuals.  The  hierarchy  of  officers  of 
the  older  disloyal  organization  had  also  been  replaced.  In 
addition  to  requiring  shaven  heads,  the  young  men's  or- 
ganization had  now  embroidered  a  Rising  Sun  on  the 
breast  of  the  white  sweatshirt  which  constituted  a  part  of 
the  uniform.  In  conjunction  with  the  Rising  Sun,  there 
were  stenciled  some  Japanese  characters  in  black  ink 
which  represented  a  patriotic  slogan.  The  patriotic  exer- 
cises were  being  conducted  more  regularly  and,  on  the 
first  Sunday  after  I  returned  to  Tule  Lake,  the  young 
men's  organization,  having  learned  in  which  part  of  the 
administration  quarters  I  was  living,  arranged  to  hold  its 
Sunday  [97]  ceremonies,  complete  with  a  corps  of  buglers, 
at  that  point  of  the  fence  nearest  my  room. 

At  this  time  I  also  learned  that  the  older  disloyal  or- 
ganization had  for  sometime  been  putting  out  a  paper  in 
Japanese  having  as  its  title  a  word  which  can  be  translated 
approximately  as  "fatherland."  This  paper,  which  was 
mimeographed  at  regular  intervals,  contained  much  ma- 
terial glorifying  the  Japanese  Army  in  its  war  aims  and 
asserting  loyalty  to  the  Emperor.  One  article  referred  to 
the  war  between  the  United  States  and  Japan  as  a  holy 
war. 

At  the  time  of  my  second  return  to  Tule  Lake,  the  young 
men's  organization  prepared  and  furnished  me  a  list  which 
purported  to  be  its  membership  list.  During  the  succeed- 
ing weeks  substantially  everyone  whose  name  appeared  on 
the  list  was  questioned  and  substantially  each  person  on 
the  list  admitted  his  membership  and  his  adherence  to  the 
principles  of  the  organization.  Substantially  every  person 
on  the  list  appeared  before  the  hearing  officers  dressed  in 
the  sweatshirt  already  described  having  the  Rising  Sun 
stenciled  on  the  breast.     Each  such  person  had  his  head 
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shaven  and  the  hearing  officers  were  informed,  whenever 
the  question  w^as  asked,  that  the  shaven  head  was  the 
symbol  of  the  Japanese  soldier.  In  a  few  cases  it  was 
established  that  there  was  a  mistake  in  names  and  in  a 
number  of  other  cases  it  was  stated  that  the  member  had 
resigned.  In  no  case,  however,  of  which  I  have  knowledge 
did  the  renunciant  assert  that  his  name  had  been  placed 
on  this  list  because  he  had  been  coerced  or  forced  in  any 
manner  to  join  the  organization.  On  a  number  of  occa- 
sions persons  stated  or  wrote  in  indicating  that  they  had 
resigned  from  the  organization  and  the  files  of  the  De- 
partment of  Justice  contain  at  least  five  letters  from  the 
officers  of  the  association  informing  the  Department  of 
Justice  mission  of  deletions  from  the  membership  rolls 
due  to  resignations.  In  no  case  of  resignation  was  it  sug- 
gested in  any  manner  that  any  harm  was  inflicted  on  the 
resigner.  [98] 

Since  it  was  deemed  important  to  minimize  the  influence 
of  the  disloyal  organizations  and  to  terminate  military 
drilling  in  a  species  of  uniform  preparatory  to  service  in 
the  Japanese  Army,  it  was  at  once  determined  that  the 
entire  second  list  of  officers  of  both  organizations  should 
be  removed  and  interned  as  soon  as  practicable.  Accord- 
ingly, the  hearing  officers  set  about  giving  hearings  to 
this  second  group  and,  pursuant  to  an  approval  of  renun- 
ciation by  the  Attorney  General  and  authorization  of  ap- 
prehension, the  second  group  of  officers  was  removed  to 
Department  of  Justice  internment  camps  on  January  26, 
1945.  Thereafter,  and  with  substantially  no  delay,  a 
complete  third  slate  of  officers  was  elected  and  the  De- 
])artment  of  Justice  was  informed  at  this  time  that  the 
organizations  contemplated  continuing  to  elect  officers  so 
long  as   the   Department   of   Justice   continued   removing 
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them.  Since  the  organizations  had  by  now  survived  the 
removal  of  two  complete  sets  of  leaders,  it  became  evi- 
dent that  they  had  broad  support  and  were  not  the  work 
of  a  few  fanatics.  It  was,  therefore,  determined,  after 
telephonic  consultations  conducted  by  me  with  my  superiors 
in  Washington,  that  the  entire  membership  of  the  militant 
young  men's  organization  should  be  removed  and  the 
hearing  officers  were,  accordingly,  directed  to  hear  first 
the  cases  of  persons  on  this  list.  About  650  members  of 
the  organizations  were  removed  on  February  11,  1945 
after  processing  as  described  above,  and  about  125  more 
were  moved  on  March  4,  1945.  By  this  time  all  the  lead- 
ers and  all  the  members  who  were  active  members  on  the 
list  furnished  in  January  1945  had  been  removed.  In 
addition,  several  sets  of  the  leaders  of  the  older  disloyal 
organization  had  been  removed,  as  well  as  the  writers  for 
the  "fatherland"  magazine  above  described,  the  teacher 
of  the  Greater  East  Asia  School,  teachers  at  a  number  of 
other  Japanese  Language  Schools  who  had  been  found  to 
be  active  in  pro-Japanese  propaganda,  and  a  number  of 
Buddhist  priests  who  had  been  active  in  propaganda.  It 
was  hoped  that  at  this  time  when  the  leadership  of  the 
[99]  pro- Japanese  group  had  been  removed  that  there 
would  be  a  substantial  withdrawal  of  applications  for  re- 
nunciation. This  movement  did  not  take  place,  however, 
and  substantially  everyone  who  applied  for  renunciation 
went  through  the  process  which  continued  for  sometime 
after  the  last  of  the  leadership  group  had  been  removed. 
It  would  be  incorrect,  however,  to  state  that  all  of  the 
members  of  the  young  men's  group  were  removed  since, 
as  renunciation  was  only  permitted  for  boys  and  men  of 
the  age  of  18  or  over,  younger  boys  who  remained  took  up 
when  their  older  brothers  were  removed  and  blew  the 
bugles  and  drilled  for  Japan.     Similarly,  since  no  women 
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were  removed,  a  woman's  organization  was  started  which 
joined  the  boys  in  Sunday  morning  drilUng. 

The  statute  authorizes  the  Attorney  General  to  disap- 
prove renunciation  only  if  it  appears  contrary  to  the  in- 
terests of  national  defense.  The  Army  had  determined 
that  it  would  not  accept  any  men  from  the  Tule  Lake 
Center  and  the  Selective  Service  System  at  the  time  of  the 
hearings  was  making  no  effort  to  induct  any  males  of 
Japanese  descent  from  the  center.  It  thus  appeared  that 
there  was  no  problem  of  national  defense  in  any  of  these 
cases  and,  indeed,  in  no  case  did  it  appear  that  the  interests 
of  national  defense  required  disapproval  and,  therefore, 
there  was  no  case  in  which  the  Attorney  General  could 
properly  have  disapproved  renunciation  on  any  ground 
providing  that  it  was  uncoerced  and  understood.  The 
residents  of  the  center,  however,  failed  to  understand  this 
and  believed  that  there  was  some  discretion  or  option 
lodged  in  the  hearing  officers.  For  this  reason  they  ap- 
peared most  anxious  to  persuade  the  hearing  officers  of 
the  necessity  of  permitting  their  renunciation  and,  to  do 
this,  they  made  extreme  claims  of  loyalty  to  Japan.  Be- 
cause of  this  it  frequently  became  impossible  to  conduct  a 
frank  and  free  examination  of  the  renunciant's  state  of 
mind  and  became  useless  to  ask  many  questions  which 
would  otherwise  have  been  of  interest.  For  example,  it 
was  observed  that  if  the  renunciant  were  asked  his  opinion 
of  the  Emperor  he  would  usually,  if  not  always,  leap  to 
his  feet  and  stand  at  [100]  rigid  attention  and  then  assert 
that  he  regarded  the  Emperor  as  the  Living  God.  Similar- 
ly, substantially  every  renunciant  who  was  asked  stated 
that  he  believed  that  Japan  would  win  the  war  and  that 
he  hoped  for  this  result.  Although  this  tendency  of  the 
answers  to  become  stereotyped  in  an  effort  to  persuade  the 
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hearing  officer  of  the  active  disloyalty  of  the  applicant,  the 
hearing  officers  in  every  case  were  able  to  ask  enough 
questions  to  make  sure  that  the  applicant  understood  the 
nature  of  renunciation  and  that  it  was  the  applicant's  de- 
sire not  only  to  sign  the  application  form  but  to  persuade 
the  officer  that  the  applicant  was  actively  disloyal  to  the 
United  States  and  that  his  application  should,  accordingly, 
be  approved. 

On  the  occasion  of  my  second  trip  I  remained  in  Tule 
Lake  for  nearly  three  weeks.  During  this  time  I  ar- 
ranged the  procedures  and  conducted  some  hearings  my- 
self. A  great  deal  of  my  time,  however,  was  spent  in  dis- 
cussing with  various  officials  of  the  War  Relocation  Au- 
thority and  of  the  Army  detachment  there  the  reason  for 
the  very  great  rush  of  persons  to  renounce.  Estimates  as 
to  the  number  of  persons  who  would  renounce  had  been 
made  prior  to  the  enactment  of  the  statute  by  various  of- 
ficials ranging  between  500  and  2,000.  Even  during  my 
first  trip  to  Tule  Lake  in  December  1944,  it  was  not  ex- 
pected by  anyone  that,  of  the  7,000  citizens  over  18,  over 
5,000  would  renounce.  Yet  this  number  of  applications 
for  renunciation  flooded  in  at  the  time  of  my  second  trip. 
This  caused  concern  both  in  Tule  Lake  and  in  Washington 
and  I  devoted  considerable  effort  to  endeavoring  to  un- 
derstand the  reasons  for  this  development  since  it  was 
hoped  that  in  some  way  this  flood  might  be  stopped  and 
some  of  those  persons  who  were  not  in  fact  disloyal  but 
merely  disgruntled  might  be  dissuaded  from  throwing 
away  their  citizenship.  Accordingly,  I  talked  at  great 
length  with  Mr.  Ray  Best,  the  Director  of  the  center, 
Mr.  Louis  M.  Noyes,  the  War  Relocation  Attorney  at  the 
center,  the  Chief  of  the  Internal  Security  Guard,  to  many 
of  the  guards  [101]  themselves,  to  the  Colonel  command- 
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ing  the  troops  stationed  immediately  at  the  camp  gate,  to 
his  security  officers  and  to  many  other  experienced  per- 
sons at  the  center.  I  also  talked  to  the  head  of  the  War 
Relocation  Authority's  regional  office  in  San  Francisco 
and,  upon  my  return  to  Washington,  I  talked  to  Mr. 
Myer,  the  Director  of  the  War  Relocation  Authority,  and 
his  subordinates.  At  Tule  Lake  I  particularly  talked  also  to 
Dr.  Marvin  Opler,  an  anthropologist  who  was  employed 
by  the  War  Relocation  Authority  as  what  was  called  a 
"community  analyst",  whose  job  was  solely  to  gather 
social  information  concerning  the  community  and  to  re- 
port on  community  trends.  On  this  job  he  had  a  staff  of 
persons  of  Japanese  ancestry  living  in  the  community 
and  reporting  to  him  on  developments.  I  also  talked  to 
ministers  and  social  workers  and  doctors  and  to  Miss 
Rosalie  Hankey,  an  anthropologist  employed  by  the  Evac- 
uation and  Resettlement  Study  under  the  auspices  of  the 
University  of  California  and  who,  not  being  a  Govern- 
ment representative,  was  able  to  talk  to  the  residents  of 
the  center  and  to  meet  less  reserve  and  resentment.  Both 
in  Tule  Lake  and  in  Washington,  in  addition,  I  read 
many  of  the  reports  filed  on  Tule  Lake  from  sometime 
prior  to  the  commencement  of  the  renunciation  hearings 
up  to  and  including  that  period. 

Although  the  opinions  of  the  various  officials  and 
others  differed  widely  as  to  the  social  considerations  lead- 
ing to  renunciation  and  as  to  the  proper  policies  to  pur- 
sue, no  official  at  this  time  ever  stated  or  suggested  to  me 
in  any  way  that  coercion,  as  that  term  has  been  under- 
stood in  the  law  for  centuries,  was  a  factor  of  any  signi- 
ficance. It  was  the  universal  opinion  that  the  population 
of  the  Tule  Lake  Center,  consisting  as  it  did  of   18,000 
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persons  taken  from  their  normal  homes  and  occupations, 
and  placed  in  a  wired-in  area  of  about  six  square  miles 
of  black  volcanic  ash,  and  living  in  uncomfortable  black 
tar-paper  barracks,  under  a  pall  of  black  smoke  in  winter 
and  ash  and  dust  in  summer,  with  wholly  inadequate  oc- 
cupation to  keep  them  busy,  and  with  substantially  no 
effective  control  by  the  Government  as  to  what  activities 
[102]  were  carried  on  inside  the  fence,  had  become  highly 
emotional  and  excited.  It  was  universally  agreed  that  the 
rush  toward  renunciation  was  illogical  and  unreasoned 
and  that  many  of  the  young  men  who  were  now  marching 
up  and  down  betw^een  the  barracks  with  the  Japanese  em- 
blem stenciled  on  their  sweatshirts  had  been,  before  the 
war,  loyal  American  citizens  and  that  the  asserted  loyalty 
to  Japan  was  often  a  kind  of  hysteria.  It  was  a  common- 
place witticism  among  the  officials  of  the  center  at  the 
time  of  these  hearings  that  the  population  of  the  center 
was  largely  mad  and  that  the  center  might  properly  be 
taken  from  the  management  of  the  War  Relocation  Au- 
thority and  transferred  to  the  Public  Health  Service  to  be 
run  as  a  species  of  mental  institution.  All  of  the  discus- 
sion and  speculation  as  to  the  reason  for  the  unforeseen 
volume  of  renunciation  related  to  the  reason  for  this  hy- 
sterical public  behavior  and  none  of  it  related  to  coercion 
and  it  was  never  suggested  contemporaneously  in  any  way 
that  it  might  be  due  to  coercion. 

It  is  true  that  there  were  extensive  rumors  of  the  use 
of  force  within  the  center.  During  the  summer  of  1944 
one  person  of  Japanese  ancestry  who  had  been  prominent 
in  assisting  the  administration  was  murdered  and  this 
murder  was  not  solved.  While  it  was  believed  by  some 
that  the  motive  for  the  murder  was  disapproval  of  dece- 
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dent's  prominent  pro-administration  activities,  Mr.  Best 
informed  me  that  the  most  probable  explanation  was  that 
the  man  was  murdered  because  of  improper  relations  with 
another  man's  wife.  In  addition  to  this,  there  were  a  num- 
ber of  stories  of  beatings  and  of  threats  thereof.  These, 
however,  related  to  struggles  for  political  leadership  and 
did  not  relate  to  private  behavior.  Thus,  there  is  no  doubt 
but  that,  had  strong  leadership  arisen  contrary  to  the  lead- 
ership of  the  young  men's  organization  and  opposed  to  re- 
nunciation, the  struggle  as  to  who  should  lead  the  young 
men  might  have  led  to  the  use  of  physical  force.  At  no 
time  while  I  was  at  Tule  Lake,  however,  was  it  suggested 
to  me  by  any  one  that  physical  force  or  its  threat  was 
being  employed  against  persons  who  did  not  aspire  to 
leadership  but  who  [103]  merely  themselves  did  not  desire 
to  renounce.  In  this  connection  it  may  be  recalled  that 
about  1,500  persons  eligible  to  renounce  did  not  do  so  and 
that  many  persons  openly  resigned  from  the  disloyal  or- 
ganizations and  yet  no  record  of  physical  violence  in  con- 
nection therewith  came  to  the  attention  of  the  authorities. 
What  is  said  here  concerning  my  observations  and  conver- 
sations with  persons  familiar  with  the  Tule  Lake  scene 
relates  with  equal  force  to  the  reports  filed  with  the  War 
Relocation  Authority  by  officials  at  Tule  Lake  and  re- 
viewed by  me  for  the  Department  of  Justice.  Not  any  of 
the  contemporary  reports  which  I  have  seen  assert  that 
coercion  was  a  significant  factor  in  renunciation. 

At  the  end  of  January  1945  I  left  Charles  M.  Rothstein 
in  charge  of  the  Department  of  Justice  mission  at  Tule 
Lake  and  returned  to  Washington  and  again  reported  in 
full  to  my  superiors  describing  especially  the  mass  hysteria 
prevailing  among  the  residents  and  the  fanatical  expres- 
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sions  of  loyalty  to  Japan  which  followed  it,  as  well  as  the 
great  number  of  persons  seeking  to  renounce.  At  this 
time  some  discussion  was  had  as  to  possible  measures  to 
prevent  renunciation  at  that  time,  such  as  the  suspension 
of  hearings,  but  it  was  the  ultimate  determination  of  the 
responsible  officers  of  the  Department  that  Congress  had 
provided  that  persons  who  in  time  of  war  desire  to  re- 
nounce their  citizenship  may  do  so  provided  only  that  the 
Attorney  General  might  disapprove  if  he  found  that  the 
renunciation  was  contrary  to  the  interests  of  national  de- 
fense. It  was  decided  that  since  no  such  consideration 
existed  in  the  present  cases  the  Department  of  Justice  was 
without  authority  to  proceed  otherwise  than  to  carry  out 
the  law  and  to  permit  renunciation  by  all  persons  who 
understood  what  they  were  doing  and  wished  to  do  it.  Al- 
though it  was  felt  that  there  was  a  state  of  great  excite- 
ment among  the  residents,  nevertheless  it  was  thought  that 
that  excitement  was  not  of  a  character  (such  as  insanity) 
which  could  be  given  legal  effect.  With  respect  to  those 
cases  previously  discussed  in  which  the  hearing  officer  felt 
that  the  renunciant  was  in  fact  [104]  Americanized  and 
was  acting  solely  out  of  resentment  at  evacuation  or  some 
similar  motive  and  in  which  the  hearing  officer  desired  that 
a  further  review  as  to  policy  be  conducted  in  Washington, 
a  disagreement  arose  among  the  responsible  officials  and  no 
decision  was  made  at  that  time  as  to  the  disposition  of  the 
cases,  and  they  were  merely  set  aside.  These  cases  were 
not  acted  on  before  Attorney  General  Biddle  and  Assist- 
ant Attorney  General  Wechsler  left  the  Department  and, 
in  fact,  had  not  been  acted  upon  as.  of  the  date  of  my  leav- 
ing the  Department,  June  3,  1946. 

Following  my  departure  from  Tule  Lake,   Charles   M. 
Rothstein  continued  to  receive  renunciations  until  the  list 
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was  completed  on  March  17,  1945.  A  number  of  renun- 
ciation applications  came  in  thereafter  from  Tule  Lake  and 
Mr.  Rothstein  again  went  there  in  July  1945  and  held  ad- 
ditional hearings.  Although  additional  persons  deemed 
undesirable  by  the  War  Relocation  Authority  were  in- 
terned at  the  request  of  that  agency  by  the  Department  of 
Justice  during  June  and  July  1945,  the  Department  of  Jus- 
tice had  completed  its  removal  of  disloyal  persons  it  con- 
sidered troublemakers  by  March  4,  1945.  Thereafter, 
there  was  substantially  no  move  to  withdraw  or  cancel  re- 
nunciation until  June  1945,  in  which  month  a  number  of 
applications  came  in.  None  of  the  first  applications  as- 
serted that  the  renunciation  had  been  made  under  coercion 
but  appeared  to  assume  that,  since  renunciation  was  a 
voluntary  matter,  its  cancellation  would  likewise  be.  Form 
letters  were  written  to  such  persons  explaining  that  it  was 
not  within  the  power  of  the  Attorney  General  to  restore 
citizenship  once  lost  through  renunciation  and  that  the  re- 
nunciation itself  was  valid  because  it  had  been  made  in  the 
absence  of  coercion  and  with  a  clear  understanding  of  what 
was  being  done.  Thereafter,  the  tenor  of  the  letters  seek- 
ing cancellation  of  renunciation  changed  and  careful  state- 
ments concerning  coercion  were  made  in  many  of  them. 
In  this  connection  it  was  noted  that  persons  who  at  the 
time  of  their  hearings  could  speak  little  or  no  English  and 
who,  according  to  the  files  of  the  Department  of  Justice, 
had  substantially  no  American  education,  at  [105]  this 
time  appeared  as  the  purported  authors  of  letters  contain- 
ing arguments  previously  advanced  by  members  of  the 
War  Relocation  Authority  staff  or  by  members  of  the 
famiHes  of  that  staff  couched  in  English  to  be  expected  of 
educated  persons. 


130  Tom  C.  Clark  et  al.  vs. 

Although  3,557  persons  are  plaintiffs  in  the  instant 
suits  or  have  otherwise  now  indicated  a  desire  to  withdraw 
their  renunciation  of  citizenship,  as  of  the  sixth  day  of 
August,  on  which  the  atom  bomb  was  dropped  on  Hiro- 
shima, very  few  had  written  to  the  Department  of  Justice 
indicating  a  desire  for  withdrawal,  and  even  the  Japanese 
surrender  did  not  start  the  great  rush  away  from  renun- 
ciation. Thereafter,  however,  counsel  for  the  plaintiffs 
arrived  at  Tule  Lake  in  person  and  was  retained  by  some 
of  the  plaintiffs  herein.  This  set  off  a  chain  of  reactions 
said  by  competent  observers  to  be  closely  parallel  to  the 
rush  toward  renunciation  in  December  1944  and  January 
1945.  Groups  were  set  up  to  encourage  persons  to  join  in 
the  suits  and  much  the  same  social  rush  to  be  listed  as  a 
plaintiff  in  the  instant  group  of  suits  arose  as  previously 
had  arisen  to  be  listed  as  a  renunciant. 

As  has  been  said,  none  of  the  contemporary  statements 
made  by  responsible  War  Relocation  Authority  officials 
at  Tule  Lake  indicated  a  belief  that  coercion  was  a  signifi- 
cant factor  in  renunciation  and  none  of  the  contemporary 
reports  which  I  have  seen  indicates  this.  It  came  to  be  the 
opinion  of  some  of  the  persons  in  the  War  Relocation 
Authority,  however,  in  the  spring  and  summer  of  1946 
that  coercion  was  a  factor  although  it  is  not  clear  that 
these  persons  also  understood  what  the  word  "coercion" 
means  in  contemplation  of  law.  The  development  of  this 
opinion  held  by  officials  not  responsible  for  the  conduct  of 
the  hearings  and  who,  with  one  exception,  did  not  attend 
any  hearings  may  be  viewed  in  the  light  of  the  fact  that  at 
the  time  of  the  hearings  and  thereafter  until  the  cessation 
of  hostilities  it  was  believed  by  all  responsible  officials  of 
the  Department  of  Justice  that  all  renunciants  would  have 
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to  be  detained  for  the  duration  of  the  war  and  that  they 
would  thereafter  [106]  be  repatriated  to  Japan.  This  be- 
lief was  communicated  to  Dillon  S.  Myer  early  in  the  pro- 
gram and  he  and  his  subordinates  strongly  disapproved  of 
it,  feeling  that  it  would  be  possible  and  desirable  to  relocate 
renunciants  in  the  United  States  at  an  early  date.  This  and 
other  differences  of  view  between  the  War  Relocation  Au- 
thority and  the  Department  of  Justice  gave  rise  to  a  dis- 
approval by  the  War  Relocation  Authority  of  the  renunci- 
ation program  generally  and,  when  it  became  apparent  that 
the  only  way  in  which  renunciation  could  be  set  aside  was 
by  proof  of  coercion,  it  came  to  be  thought  by  some  mem- 
bers of  the  War  Relocation  Authority's  staff  that  the  re- 
nunciations had  been  coerced.  At  the  time  that  this  view 
was  formulated,  a  parallel  view  was  expressed  in  parallel 
phraseology  by  persons  of  Japanese  ancestry  desiring  to 
set  aside  renunciation. 

A  letter  to  a  private  citizen  signed  by  Mr.  Abe  Fortas, 
then  Under  Secretary  of  the  Interior,  has  been  annexed 
to  a  pleading  in  this  case*  and  has  been  stricken  as  im- 
properly pleaded.  This  letter,  of  which  Mr.  Fortas  has 
assured  affiant  he  has  no  present  recollection  or  knowledge, 
contains  a  statement  that  the  very  high  percentage  of  re- 
nunciations among  those  eligible  to  renounce  was  brought 
about  by  the  disloyal  organizations,  hereinbefore  described. 
This  statement  contains  a  major  ambiguity.  It  might  mean 
either  that  the  organizations  forced  or  coerced  the  renun- 
ciations  or   that   they   crystallized   a   spirit   of   loyalty    to 


*Note :  This  reference  is  to  the  cnnsnh'dated  Tnle  Lake  case, 
pending  in  the  Northern  District  of  Cahfornia  (Tadayasu  Abo,  et 
al.  V.  Clark,  et  al..  Cons.  No.  25294-S).  in  which  this  affidavit  has 
been  filed  and  for  use  in  which  it  was  originally  prepared. 
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Japan  and  disloyalty  to  this  country  which  led  to  renuncia- 
tion. If  the  letter  is  given  the  first  meaning,  then  it  is  at 
variance  with  all  of  the  contemporaneous  statements  made 
by  the  War  Relocation  Authority's  own  staff  on  the  scene 
and  all  of  the  contemporaneous  reports  of  that  staff  inso- 
far as  affiant  is  familiar  with  them.  It  is  also  at  variance 
with  the  experience  of  the  hearing  officers  who  in  fact  con- 
ducted the  hearings  and  which  is  recorded  in  more  than 
5,000  stenographic  transcripts  of  hearings.  If,  however, 
the  statement  is  given  the  second  meaning,  then  the  letter 
is  not  very  far  from  correct  since  the  organizations  [107] 
unquestionably  had  an  important  place  in  whipping  up 
sentiment  in  favor  of  Japan  and  in  favor  of  renunciation. 
The  crystallization  of  sentiment  in  favor  of  an  ideal,  how- 
ever, is  a  far  cry  from  legal  coercion  to  do  a  specified  act. 
By  way  of  illustration,  it  may  be  said  that  the  churches  of 
the  various  denominations  throughout  the  nation  are  un- 
questionably a  major  source  of  devotion  to  religion,  yet 
no  one  would  suppose  that  ministers  and  priests  coerced 
the  members  of  the  congregations  into  church  attendance. 
Based  on  many  extensive  observations  of  conditions  at 
Tule  Lake,  it  is  my  belief  that  the  organizations  played  an 
important  role  in  providing  leadership  for  Japanese  pa- 
triotic sentiment.  It  is  my  belief  that  this  is  substantially 
the  only  relevant  function  performed  by  the  organizations. 
Their  members  may  have  used  force  to  maintain  control 
of  their  own  organizations.  They  did  not  use  force  to 
augment  their  membership.  In  concluding  this  section  of 
the  affidavit,  it  may  be  pointed  out  that  JMr.  Fortas  has 
not  only  never  conducted  or  attended  a  renunciation  hear- 
ing, but.  insofar  as  the  affiant  is  aware,  has  never  been 
within  the  gates  of  the  Tule  Lake  Center. 
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It  is  asserted  in  the  amended  complaint  that  the  Com- 
manding General,  Western  Defense  Command,  affirma- 
tively found  as  a  fact  that  each  renunciant  at  Tule  Lake 
was  loyal  to  the  United  States  and  presented  no  threat 
to  the  peace  and  security  of  the  United  States.  The  basis 
of  this  argument  presumably  is  that  on  December  19, 
1944  he  lifted  the  general  ban  on  all  persons  of  Japanese 
ancestry  within  the  Pacific  Coast  area  and  excluded  only 
specific  persons  by  individual  orders,  that  he  did  not  serve  in- 
dividual exclusion  orders  upon  renunciants  and  that,  there- 
fore, he  found  them  safe  to  permit  back  upon  the  Coast. 
It  is  within  my  personal  knowledge  that  this  argument  is 
fallacious  and  that  no  such  finding  was  made  by  the  Com- 
manding General.  At  the  time  that  the  Commanding 
General  determined  to  reopen  the  Pacific  Coast  area  to 
all  except  individually-named  persons  of  Japanese  ances- 
try, he  determined  to  prepare  a  list  of  individuals  as  to 
whom  there  was  information  [108]  sufficient  to  form  a 
basis  for  the  judgment  that  that  individual  should  not  be 
permitted  to  return.  This  was  to  be  done  by  means  of 
transferring  all  of  the  security  information  which  had 
been  secured  from  various  Government  agencies  and  filed 
in  the  headquarters  of  the  Western  Defense  Command  at 
the  Presidio  in  San  Francisco  into  punched  Hollerith 
cards  and  to  determine  in  advance  what  security  informa- 
tion was  sufficient  to  warrant  the  preliminary  classification 
of  individuals  as  excludable.  The  list  was  then  to  be 
prepartd  mechanically.  Persons  on  such  a  list  were  then 
to  be  given  hearings  by  Boards  of  Officers  and  recom- 
mendations were  then  to  be  made  to  the  Commanding 
General  and  the  decision  was  to  be  made  by  the  General 
personally.  At  this  time  a  request  was  received  by  me 
for  the  Department  of  Justice  from  officers  of  the  Com- 
manding General's  staff  for  lists  of  all  persons  who  had 
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applied  for  permission  to  renounce  their  citizenship.  It 
was  contemplated  that  this  information  would  be  placed 
on  the  cards  and  that  each  individual  who  had  made  such 
a  request  would  automatically  be  placed  on  the  exclusion 
list.  I  did  not  furnish  the  information  at  that  time  but 
subsequently  after  discussion  with  Attorney  General 
Biddle  and  Assistant  Attorney  General  Wechsler,  I  called 
upon  Brigadier  General  Wilbur,  Chief  of  Staff,  Western 
Defense  Command  ,and  assured  him  that  the  Department 
of  Justice  would  cause  the  internment  of  every  person 
of  Japanese  ancestry  who  renounced  his  citizenship  for 
the  duration  of  hostilities  and  that,,  accordingly,  no  mili- 
tary problem  existed  since  no  renunciant  would  be  at 
liberty  within  the  United  States.  For  this  reason,  the 
General  agreed  to  withdraw  the  request  for  names.  This 
inter-departmental  agreement  was  on  several  occasions 
renewed  by  my  superiors  and  it  was  at  all  times  explicitly 
understood,  both  in  the  Western  Defense  Command  and 
in  the  Department  of  Justice,  that  the  sole  reason  why 
exclusion  orders  were  not  issued  to  the  renunciants  was 
that  an  exclusion  order  was  not  necessary  since  they  would 
be  excluded  by  the  Department  of  Justice  by  the  fact  of 
internment.    [109] 

Not  only  did  the  General  not  consider  appHcants  for 
renunciation  eligible  for  return  to  the  Coast  during  war- 
time but  also  he  contemplated  preparing  a  list  of  all  such 
applicants  and  some  citizens  in  addition  and  recommend- 
ing to  the  Attorney  General  that  persons  whose  names 
appeared  thereon  be  detained  during  hostilities.  It  was 
only  as  a  result  of  the  agreement  to  detain  all  renunciants 
that  the  General  was  persuaded  to  refrain  from  recom- 
mending the  detention  of  a  larger  list  of  persons  including 
many  citizens. 
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As  has  been  stated,  affiant  is  of  the  opinion  that  there 
were  many  motives  which  lead  to  renunciation.  The  most 
obvious  one  was  a  genuine  disaffection  with  the  United 
States  and  loyalty  to  Japan.  As  has  been  said,  there  were 
2,000  or  more  Kibei  who  had  been  brought  up  entirely 
in  Japan  and  who  had  no  experience  with  American  life 
whatever.  Particularly  in  view  of  the  sentiment  of  the 
population  of  the  coastal  states  regarding  persons  of 
Japanese  ancestry  which  prevailed  during  hostilities,  it  is 
not  surprising  that  many  Kibei  felt  that  they  had  no 
chance  for  life  in  the  United  States  and  that  they  might 
as  well  return  to  the  country  to  which  they  were  accus- 
tomed. Feeling  that,  it  is  not  surprising  that  sentiments 
of  loyalty  to  the  country  to  which  they  were  bound,  both 
by  ancestral  ties  and  by  cultural  and  educational  ties, 
sprang  up.  In  addition,  it  may  be  remembered  that  over 
100,000  persons  were  evacuated  and  that  generally  those 
who  were  most  loyal  to  Japan  were  distilled  out  into  one 
group.  The  loyalty  questionnaire  of  1943,  the  segregation 
hearings  and  segregation  itself  had  had  some  tendencv  to 
separate  out  from  the  general  group  those  who  were  dis- 
loyal. This  separating  process  had  continued  at  Tule  Lake 
and  it  would  not  be  surprising  if  out  of  the  100,000  per- 
sons of  Japanese  ancestry  evacuated,  some  2,000  or  more, 
including  Kibei,  genuinely  felt  loyal  to  Japan.  Granted 
the  existence  of  a  nucleus  of  Japanese  loyalty,  it  is  fur- 
thermore not  surprising  that  agitators  and  leaders  acting 
in  what  was  for  all  practical  purposes  a  concentration 
camp  managed  to  instill  and  fan  [110]  sentiments  of 
Japanese  loyalty  in  young  men  who  had  been  brought  up 
in  American  schools  to  believe  that  all  men,  including 
themselves,  were  created  equal,  only  to  learn  that  this 
principle  of  the  Declaration  of  Independence  did  not  apply 
to  them. 
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Although  feeHngs  of  loyalty  to  Japan  undoubtedly  were 
important,  it  is  affiant's  opinion  that  by  far  the  most  sig- 
nificant cause  of  renunciation  viewed  from  the  point  of 
view  of  numbers  was  the  announcement  to  which  reference 
has  already  been  made  that  the  center  was  to  be  closed 
within  one  year.  It  should  be  recalled  that  the  War  Re- 
location Authority  gave  printed  statements  to  all  persons 
arriving  at  its  center  in  1942  that  the  centers  were  to  be 
available  as  shelters  to  their  residents  throughout  hostili- 
ties. In  1943'  the  War  Relocation  Authority  went  further 
in  relation  to  Tule  Lake  and  informed  segregants  that 
they  could  find  a  home  there  until  they  could  be  returned 
to  Japan,  The  attitude  of  many  of  the  Tule  Lake  resi- 
dents prior  to  the  closing  announcement  was  that  they  had 
been  asked  by  the  Government  to  decide  whether  they 
wished  to  be  relocated  in  the  United  States  or  to  be  sent 
back  to  Japan  when  practicable  and  that  they  had  decided 
in  favor  of  a  future  in  Japan.  Their  attitude  further 
was  that,  having  made  that  decision  and  having  accepted 
the  stigma  of  disloyalty,  they  had  rendered  themselves  in- 
capable of  returning,  particularly  during  wartime,  to  life 
in  the  United  States  outside  of  a  War  Relocation  Authori- 
ty center.  Although  prior  to  the  lifting  of  the  general 
ban  the  residents  of  Tule  Lake  were  in  fact  detained  there 
by  barbed  wire  and  sentries  and  although  the  lifting  of 
the  ban  meant  that  all  those  not  specifically  named  for 
detention  were  free  to  go  out,  there  was  no  demonstration 
of  a  sense  of  joy  at  this  sudden  freedom  but,  on  the  con- 
trary, there  were  wide-spread  expressions  of  dismay  and 
anger  and  very  few  did  leave  for  some  months.  When 
this  announcement  was  followed  immediately  by  a  further 
announcement  that  the  center  was  to  close  within  a  year 
the  utmost  dismay  was  created  since  it  appeared  that  those 
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persons  would  be  forced  out  into  the  general  [111]  com- 
munity of  the  West  Coast  during  hostilities  branded  as 
disloyal  and  with  no  place  whatever  to  go.  It  should  be 
noted  that  at  the  time  of  the  announcement  the  war  with 
Japan  was  still  in  process,  and  there  was  no  clear  indica- 
tion that  it  would  be  over  within  a  year.  It  is  the  opinion 
of  affiant  that  it  was  this  announcement  made  on  or  about 
December  20  which  led  to  the  great  rush  to  apply  for 
renunciation  which  reached  the  mail  rooms  of  the  Depart- 
ment of  Justice  on  December  26th. 

It  is  relevant  to  point  out  that  the  notice  that  the  War 
Relocation  Authority  centers  were  to  close  in  a  year  caused 
concern  not  only  at  Tule  Lake  but  elsewhere,  Distress 
over  the  center  closing  program  was  created  in  the  other 
centers  and  in  February  1945  delegates  from  all  the  cen- 
ters met  in  Salt  Lake  City,  Utah  and  adopted  resolutions 
calling  for  the  rescission  of  the  closing  order.  Strong 
pressure  from  residents  of  the  centers  to  induce  the  Gov- 
ernment to  keep  the  other  centers  open  continued  until 
the  surrender  of  Japan. 

Upon  my  second  arrival  at  Tule  Lake  in  January,  I  at 
once  observed  that  the  threatened  closing  of  the  Tule 
Lake  Center  was  having  the  effect  described  and  I,  there- 
fore, conferred  with  Mr.  Best,  the  Director  of  the  center, 
who  agreed  and  both  of  us  reported  to  our  superiors 
recommending  a  withdrawal  of  the  announcement.  The 
War  Relocation  Authority,  however,  did  not  do  this  but 
instead  announed  that  the  center  would  not  be  closed  with- 
in one  year,  that  residents  could  remain  at  the  Tule  Lake 
Center  or  some  similar  center  until  January  1,  1946  and 
that  plans  for  a  segregation  center  beyond  that  date  had 
not  been  completely  worked  out.  At  this  time  a  rumor 
became   wide-spread   in   the   center   that   the   Department 
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of  Justice  would  operate  the  segregation  center,  if  any, 
which  was  to  be  kept  open  after  January  1,  1946.  Since 
the  Department  of  Justice  was  thought  to  have  authority 
only  to  operate  internment  camps,  it  followed  that,  in  order 
to  remain  in  a  camp,  it  would  be  necessary  for  one  to  be- 
come subject  to  internment  as  an  alien  enemy.  It  is  affiant's 
opinion  that  about  half  of  all  renunciations  are  [112] 
attributable  to  this  factor  alone. 

A  related  factor  is  that  of  the  draft.  Whatever  the 
loyalty  of  the  citizen  children  may  have  been,  it  cannot  be 
doubted  that  many  of  the  alien  parents  who  in  1943  de- 
termined to  take  their  children  back  to  Japan  at  this  time 
felt  loyal  to  that  country.  Understandably,  they  were 
most  concerned  over  the  possibility  that  their  sons  might 
be  drafted  into  the  American  Army,  particularly  in  view 
of  the  very  heavy  casualties  encountered  by  the  widely 
publicized  Japanese-American  combat  organizations  in 
Italy.  The  announcement  that  the  center  might  be  closed 
and  the  lifting  of  the  general  ban  on  persons  of  Japanese 
ancestry  gave  rise  to  a  rumor  that  men  of  draft  age  were 
once  more  to  become  subject  to  induction.  It  is  affiant's 
belief  that  a  very  considerable  number  of  renunciations 
came  about  either  because  the  renunciant  himself  feared 
he  would  be  drafted  if  he  did  not  renounce  or  because  his 
parents  persuaded  him  to  renounce  because  they  feared 
that  result. 

Another  feature  of  great  importance  is  family  loyalty. 
As  has  been  said,  a  rumor  was  in  circulation  that  all  aliens 
at  that  center  were  to  be  repatriated.  There  was  sub- 
stance to  this  rumor  to  the  extent  that  most  of  the  aliens 
had  gone  to  or  remained  at  this  center  as  a  result  of  re- 
quests for  repatriation.     It  was  believed  by  many  officials 
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of  the  Department  of  Justice  and  of  the  War  Relocation 
Authority  that  repatriation  of  this  group  of  aliens  would 
be  ordered  after  the  war.  In  addition,  an  announcement 
by  the  Japanese  Government  looking  to  additional  ex- 
changes during  the  war  was  published  in  the  middle  of 
January  1945  in  the  newspapers  which  freely  circulated  in 
the  center.  Aliens  who  expected  to  be  repatriated,  there- 
fore, were  concerned  over  the  possibility  that  their  Amer- 
ican citizen  children  might  either  be  drafted  or  forced  to 
relocate  in  the  United  States  and  that  they  might  forever 
be  separated.  The  idea  was  circulated  that,  since  aliens 
were  to  be  repatriated,  they  would  be  interned  by  the  De- 
partment of  Justice  and  permitted  to  stay  in  some  camp, 
whereas  citizen  children  would  not  be  interned,  which 
again  [113]  would  work  a  separation.  On  the  other 
hand,  renunciation  would  put  all  members  of  the  family 
in  the  same  group  and  thereby  avoid  this  danger.  In 
this  connection  it  may  be  said  that  many  authorities  be- 
lieve that  family  ties  and  filial  obedience  are  unusually 
strong  in  Japanese  culture.  Those  citizen  children  who 
had  become  sufficiently  Americanized  not  to  feel  this  tie 
had  either  caused  their  parents  not  to  accept  Tule  Lake 
in  the  first  place  or  had  left  their  parents  and  had  relo- 
cated. By  and  large,  it  was  those  children  who  were  more 
dependent  on  their  parents  who  had  gone  to  Tule  Lake 
and  it  is  not  surprising  that  to  some  extent  it  was  they 
who  accepted  parental  instructions  to  renounce  in  order 
to  preserve  the  family  unit.  Pressure  for  renunciation 
was  particularly  strong  in  the  case  of  eldest  sons  who,  in 
Japanese  culture,  are  responsible  for  caring  for  the  par- 
ents and  maintaining  the  family.  If  parents  believed  tliat 
they  would  be  repatriated,  this  would  constitute  an  addi- 
tional reason  for  the  son's  renouncing  his  citizenship. 
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It  is  also  affiant's  opinion  that  in  the  case  of  any  citi- 
zens who  expected  to  go  to  Japan  to  live  permanently  re- 
nunciation was  thought  desirable  in  order  to  have  a  rec- 
ord of  pro-Japanese  loyalty  and  activity  with  which  to 
establish  oneself  in  Japan. 

A  further  factor  which  increased  the  fear  of  forcible 
expulsion  from  the  camp  and  also  increased  determination 
to  go  to  Japan  was  the  exaggeration  of  reports  of  atroci- 
ties committed  against  persons  of  Japanese  ancestry  re- 
turning to  their  pre-war  West  Coast  homes.  In  addition 
to  those  incidents  which  did  in  fact  occur,  there  were 
numerous  rumors,  circulating  in  the  camp,  of  families 
burned  alive  in  their  houses,  and  the  like. 

Another  factor  Vv^as  a  sense  of  pride  in  consistency  and 
in  determination  to  adhere  to  a  decision  earlier  made. 
Although  it  is  generally  agreed  that  the  loyalty  question- 
naire of  February  1943  was  submitted  to  and  filled  out  by 
the  occupants  of  the  centers  in  conditions  of  great  con- 
fusion, nevertheless  affiant  believes  that  some  who  an- 
swered [114]  in  the  negative  felt  that  having  publicly 
adopted  that  position  they  would  lose  prestige  by  failing 
to  adhere  later  to  a  pro-Japanese  position. 

Lastly,  it  is  affiant's  opinion  that  an  entirely  irrational 
mass  hysteria  activated  the  people  to  a  very  great  extent. 
There  were  in  the  center  18,000  persons  with  wholly  in- 
adequate work  or  occupation,  living  under  not  cruel  but 
certainly  unpleasant  circumstances.  The  center  had  no 
dividing  fences  or  walls  and  the  people  were  free  to  do 
substantially  whatever  they  liked  within  the  outer  fence, 
which  had  a  perimeter  of  over  five  miles.  While  there 
were  Caucasian  staff  members  in  the  center  during  work- 
ing hours,  there  were  substantially  no  staff  members  in- 
side the  fence  during  the  evening  and  at  night  and  dur- 
ing  Sunday  except  a   few  guards  patrolling  in  automo- 
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biles.  Although  there  was  some  entertainment,  there  was 
not  much.  These  people  had  been  in  detention  for  2^^ 
years  and  inside  the  Tule  Lake  fence  for  more  than  a 
year.  Although  they  had  access  to  newspapers  and  maga- 
zines, to  a  very  great  extent  these  were  disbelieved  as 
American  propaganda.  Rumors  of  the  most  foolish  or 
fantastic  nature  circulated  widely  and  were  given  wide 
credence.  For  example,  during  these  hearings  it  was 
generally  believed  that  General  MacArthur  v^ras  being  per- 
mitted to  advance  into  the  Philippines  so  as  to  entrap  his 
Army  and  most  of  the  fleet.  When  this  General  broad- 
cast from  Tokyo  following  the  surrender,  the  fact  that 
he  was  in  Tokyo  was  cited  as  evidence  not  that  Japan 
had  surrendered  but  that  the  General  had  been  taken 
prisoner.  When  in  October  1945  the  Military  Police  were 
withdrawn  from  the  center  and  the  duty  of  guarding  it 
was  transferred  to  the  Border  Patrol  of  the  U.  S.  Im- 
migration and  Naturalization  Service,  the  rumor  was 
that  at  noon  on  that  day  the  American  flag  was  to  be  run 
down  on  the  flagpole  and  the  Japanese  Army,  which  was 
marching  southward  from  the  Columbia  River,  would 
march  in  and  hoist  the  Rising  Sun.  Given  all  these  social 
conditions  and  a  group  of  18,000  substantially  idle  per- 
sons, most  of  whom  had  suffered  racial  discrimination 
for  years  and  who  had  just  been  the  victims  of  what 
must  [115]  have  appeared  to  them  as  the  most  outrageous 
incident  of  racial  discrimination  in  American  history,  it 
was  foreseeable  that  a  state  of  very  great  emotional  ex- 
citability would  be  created.  Given  further  a  nucleus  of 
genuinely  pro-Japanese  leaders,  it  seems,  at  least  in  the 
light  of  hindsight,  also  foreseeable  that  this  group  could 
be  whipped  up  into  a  sort  of  hysterical  frenzy  of  Japanese 
patriotism.  Tn  fact,  it  was  to  be  expected  that  boys  from 
18  to  20  having  Httle  or  nothing  to  do  would  adhere  with 
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great  fervor  to  some  cause  and,  since  the  cause  perforce 
was  Japanese,  it  was  expectable  that  they  would  shave 
their  heads  to  emulate  Japanese  soldiers  and  wear  a  uni- 
form with  the  Rising-  Sun  on  it  and  engage  in  drilling 
and  Japanese  ceremonial  exercises.  Indeed,  these  Japa- 
nese patriotic  activities  carried  on  by  these  persons  behind 
barbed  wire  fences  may  be  likened  to  a  very  high  degree 
to  the  hysterical  "yammering"  which  sometimes  occurs  in 
ill-run  prisons. 

In  view  of  the  fact  that,  of  the  more  than  5,000  persons 
who  received  the  careful  hearings  above  described,  not 
one  asserted  that  he  was  being  coerced  into  renunciation, 
in  view  of  the  fact  that  no  incident  relating  to  coercion 
came  to  the  attention  of  the  Department  of  Justice  mis- 
sion which  was  explicitly  instructed  to  be  on  the  alert  to 
observe  any  such  incident,  and  in  view  of  the  fact  that  no 
Government  official  in  any  department  asserted  that  coer- 
cion was  a  significant  factor  until  months  after  the  fact 
and,  finally,  in  view  of  the  fact  that  no  important  volume 
of  withdrawal  of  renunciations  took  place  until  the  out- 
come of  the  war  was  a  moral  certainty,  affiant  is  of  the 
opinion  that  substantially  none  of  the  renunciations  was 
brought  about  due  to  coercion  in  the  sense  that  the  re- 
nunciant  did  not  wish  to  renounce  his  citizenship  but 
nevertheless  signed  the  form  because  he  was  afraid  that 
if  he  did  not  physical  injury  would  be  inflicted  upon  him 
or  upon  his  family.  Affiant  is  further  of  the  opinion  that 
substantially  no  renunciation  took  place  because  of  any 
kind  of  threat  or  intimidation  other  than  parental  instruc- 
tion.   [116] 

It  is  patent,  however,  that  all  renunciants  at  Tule  Lake 
were  confined  in  a  concentration  camp  at  the  time  they 
renounced.  Realistically,  either  they  or  their  parents  had 
chosen  to  go  there,  but  nevertheless,  at  the  time  of  that 
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choice,  they  had  been  in  another  concentration  camp.  The 
only  choice  was  whether  to  remain  in  a  relocation  center 
with  the  hope  of  relocation  in  a  part  of  the  country  other 
than  that  where  their  home  was  or  to  proceed  to  the  Tule 
Lake  Center  for  segregation  during  the  war.  It  is  also 
true  that  no  court  has  ever  passed  upon  the  constitution- 
ality of  detention  at  Tule  Lake.  It  is  also  patent  that 
there  w^as  existing  at  Tule  Lake  at  the  time  described  a 
very  high  degree  of  excitement  whipped  up  by  organiza- 
tions admittedly  extremely  pro-Japanese.  It  is  also  true, 
as  has  been  stated,  that  most  of  the  renunciations  took 
place  at  the  time  when  the  renunciants  and  their  families 
were  in  extreme  fear  of  being  forced  out  of  the  center 
into  a  hostile  community  and  when  they  believed  that  the 
only  way  of  making  sure  of  protective  detention  during 
the  war  was  to  make  themselves  eligible  for  Department 
of  Justice  internment.  If  these  factors  and  this  hysteria 
render  the  act  of  renunciation  by  persons  detained  under 
these  circumstances  void,  then  the  renunciations  are  void. 
If  the  court  is  now  to  hold  that  the  totality  of  the  circum- 
stances described  in  this  affidavit  constitutes  coercion,  then 
these  renunciations  were  coerced.  If,  however,  the  court 
rules  that  if  a  man  or  woman,  of  whatever  race  and  how- 
ever badly  treated  by  the  community,  refuses  to  assert  his 
loyalty  in  1943,  and,  in  practical  eifect,  voluntarily  accepts 
segregation  and  thereafter  applies  in  writing  for  permis- 
sion to  renounce  his  citizenship  and  still  thereafter  files 
a  second  form  asking  for  permission  to  renounce  and  still 
thereafter  appears  before  a  hearing  officer  and  asserts 
loyalty  to  Japan  and  disloyalty  to  the  United  States  in 
time  of  war  and,  in  the  absence  of  any  fear  of  immediate 
injury  to  himself  or  to  his  family,  has  performed  a  formal 
act  of  renunciation  within  the  scope  of  the  statute  which 
was  passed  by  [117]  Congress  for  the  precise  purpose  of 
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permitting  the  very  renunciations  here  in  question  is  to  be 
held  accountable  for  his  actions,  then  these  instant  renun- 
ciations are  not  void  and  were  not  coerced.  It  may  be  said 
that  the  hardships  inflicted  upon  these  persons  were  very 
great  and  that  the  hysteria  and  mental  confusion  was 
likewise  great.  It  must  also  be  considered,  however,  that 
the  obligation  and  significance  of  citizenship  is  great  and 
when,  in  time  of  war,  one  voluntarily,  with  full  under- 
standing, casts  that  citizenship  aside  and  asserts  loyalty 
to  the  enemy,  that  constitutes  a  legal  act  which  should  not 
lightly  be  set  aside.  In  affiant's  opinion,  it  is  a  legal  act 
which  cannot  be  set  aside  by  recourse  to  any  existing  legal 
concept.  Such  renunciation  would  not  be  set  aside  as  a 
result  of  a  determination  that  legal  coercion  existed  but 
only  as  an  expression  of  the  regret  of  the  American  people 
over  the  original  act  of  evacuation  and  detention.  If  the 
renunciations  are  ultimately  set  aside,  in  affiant's  opinion, 
that  ultimate  decision  will  only  be  justified  as  a  determina- 
tion that  the  persons  of  Japanese  ancestry  resident  on  the 
Pacific  Coast  were  so  goaded  that  some  of  them  took  the 
foolish  step  of  renunciation  and  that,  because  the  moral 
blame  is  ultimately  elsewhere,  these  persons  shall  not  suf- 
fer the  legal  consequences  of  their  own  acts.  Whether 
this  step  should  or  will  be  taken  is  not  within  the  purview 
of  this  affidavit.  It  is,  however,  affiant's  belief  that  this 
analysis  should  be  clearly  understood. 

/s/     JOHN  L.   BURLING 

Subscribed  and  sworn  to  before  me  this   13th  day  of 
May,  1947. 

(Seal)  MARY  R.  McLEAN. 

Notary  Public 
My  commission  expires  Oct.  14,  1951. 

November  8,  1946.  [118] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT   OF  JOSEPH   J.   SHEVLIN 

District  of  Columbia — ss. 

Joseph  J.  Shevlin,  being  duly  sworn,  deposes  and  says: 

I  am  a  member  of  the  Bars  of  the  State  of  New  York 
and  the  District  of  Columbia  and  am  a  Principal  Attorney 
in  the  Department  of  Justice.  I  was  appointed  Hearing 
Officer  by  the  Attorney  General  and  authorized  to  con- 
duct hearings  and  make  recommendations  in  connection 
with  the  renunciation  program  pursuant  to  the  provisions 
of  Section  401  (i)  of  the  Nationality  Act  of  1940.  All 
the  information  contained  herein  is  either  on  personal 
knowledge  or  from  examination  of  the  file  of  Plaintiffs. 

In  December,  1944,  Plaintiff  Sumi  made  application 
for  renunciation  of  United  States  nationality.  (Copy  of 
her  letter  of  application  is  annexed  hereto  and  marked 
Exhibit  A.) 

Subsequently,  an  official  form  was  sent  to  Plaintiff 
Sumi  which  was  executed  and  returned  by  her  on  Janu- 
ary 20,  1945.  (Copy  of  this  form  is  annexed  hereto  and 
marked  Exhibit  B.) 

On  February  1,  1945,  I  gave  Plaintiff  Sumi  a  hearing 
on  her  application.  The  only  persons  present  were  the 
stenographer,  the  interpreter,  the  said  plaintiff  and  1.  At 
no  time  did  it  appear  that  the  said  plaintiff  was  acting 
in  any  way  other  than  by  exercise  of  her  own  free  will. 
I  made  an  attempt  to  have  said  plaintiff  reconsider  her 
action  but  was  unsuccessful.  (See  copy  of  transcript  of 
hearing  attached  hereto,  marked  Exhibit  C.)    [119] 

Havinq-  satisfied  myself  that  such  renunciation  was  the 
independent  act  of  said  plaintiff,  I  recommended  approval 
thereof  as  not  being  contrary  to  the  interests  of  national 
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defense,  which  recommendation  was  approved  by  the  At- 
torney General  on  May  3,  1945.  (A  copy  of  said  recom- 
mendation and  approval  is  annexed  hereto  and  marked 
Exhibit  D.) 

On  December  3,  1945,  at  Tule  Lake,  Plaintiff  Sumi 
wrote  a  letter  to  the  Department  of  Justice,  petitioning 
for  non-repatriation,  alleging  that  she  had  applied  for  re- 
patriation by  mistake.  (A  copy  of  this  letter  is  annexed 
hereto  as  Exhibit  E.) 

On  January  23,  1946,  Plaintiff  Sumi  was  given  a  miti- 
gation hearing  at  Tule  Lake.  At  the  hearing  she  stated 
that  she  had  renounced  her  citizenship  to  go  back  to 
Japan  with  her  husband.  (A  copy  of  the  hearing  offi- 
cer's recommendation  is  attached  hereto  and  marked  Ex- 
hibit F.) 

As  a  result  of  said  hearing,  the  hearing  officer  recom- 
mended that  Plaintiff  Sumi  be  released,  which  was  done 
by  order  of  the  Attorney  General  dated  February  19, 
1946.  (A  copy  of  the  order  of  the  Attorney  General  is 
annexed  hereto  and  marked  Exhibit  G.) 

On  February  12,  1945,  Plaintiff  Murakami  made  ap- 
plication for  renunciation  of  United  States  nationality.  (A 
copy  of  her  letter  of  application  is  annexed  hereto  and 
marked  Exhibit  H.) 

Subsequently,  an  official  form  was  sent  to  Plaintiff 
Murakami,  which  was  executed  and  returned  by  her  on 
March  1,  1945.  (A  copy  of  this  form  is  annexed  hereto 
and  marked  Exhibit  L) 

On  March  14,  1945,  I  gave  Plaintiff  Murakami  a  hear- 
ing on  her  application.  The  only  persons  present  were  the 
stenographer,  the  said  Plaintiff  and  L  At  no  time  did 
it  appear  that  the  said  Plaintiff  was  acting  in  any  way 
other  than  by  exercise  of  her  own  free  will.     I  made  an 
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attempt  to  have  the  said  Plaintiff  reconsider  her  action 
but  was  unsuccessful.  (See  copy  of  transcript  of  hearing 
attached  hereto,  marked  Exhibit  J.)   [120] 

Having  satisfied  myself  that  such  renunciation  was  the 
independent  act  of  said  Plaintiff,  I  recommended  approval 
thereof  as  not  being  contrary  to  the  interests  of  national 
defense,  which  recommendation  was  approved  by  the  At- 
torney General  on  May  3,  1945,  (A  copy  of  said  recom- 
mendation and  approval  is  attached  hereto  and  marked 
Exhibit  K.) 

On  August  30,  1945,  at  Tule  Lake,  Plaintiff  Murakami 
wrote  a  letter  to  the  Department  of  Justice,  attempting  to 
withdraw  her  renunciation,  and  alleging  that  she  had  re- 
nounced in  fear  of  being  separated  from  her  husband. 
(A  copy  of  this  letter  is  annexed  hereto  as  Exhibit  L.) 

On  January  25,  1946,  Plaintiff  Murakami  was  given  a 
mitigation  hearing  at  Tule  Lake.  At  the  hearing  she 
stated  that  she  had  renounced  her  citizenship  because  she 
was  afraid  of  being  separated  from  her  husband.  (A 
copy  of  the  hearing  officer's  recommendation  is  annexed 
hereto  and  marked  Exhibit  M.) 

As  a  result  of  said  hearing,  the  hearing  officer  recom- 
mended that  Plaintiff  Murakami  be  released,  which  was 
done  by  order  of  the  Attorney  General  dated  February 
21,  1946.  (A  copy  of  the  order  of  the  Attorney  General 
is  annexed  hereto  as  Exhibit  N.) 

JOSEPH  J.  SHEVLIN 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  1947. 

(Seal)  MARY  R.  McLEAN 

Notary  Public 
My  Commission  Expires  Oct.  14,  1951.  [121] 
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EXHIBIT  A 

MRS.  TSUTAKO  SUM! 
7502-A.B. 

Tule  Lake  Project 
Newell,  California 

Edward  J.  Ennis, 
Director,  Dept.  of  Justice, 
Alien  Enemy  Control  Unit, 
Washington,  D.  C. 

Honorable  Edward  J.  Ennis: 

Please  permit  me  to  write  to  you  concerning  the  re- 
nounciation  of  citizenship. 

According  to  the  newspaper,  the  renounciation  bill  has 
been  passed  by  the  congress  and  signed  by  the  President. 
I  have  anxiously  waited  for  this  bill  to  become  effective. 
May  I  ask  if  this  bill  of  renounciation  is  now  in  effect? 

And  if  it  is  so,  please  send  me  one  copy  of  this  applica- 
tion. I  shall  be  very  grateful  if  you  send  the  forms  as 
soon  as  possible. 

Thanking  you  in  advance  for  your  kind  attention  to 
this  matter,  I  remain. 

Sincerely  yours, 

/s/  Tsutako  Sumi 
(Department  of  Justice) 
(Received  Dec.  29,  1944  AM) 
(Alien  Enemy  Unit)    [122] 
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EXHIBIT  B 

Form  Approved 

Budget  Bureau  No.  43-R233 

APPLICATION    FOR    PERMISSION    TO    RE- 
NOUNCE UNITED  STATES  NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,  Tsutako  Sumi,  hereby  state  that  I  am  a  United 
States  citizen  and  desire  to  renounce  my  United  States 
nationaHty  pursuant  to  Section  401  (i)  of  the  Nationality 
Act  of  October  14,  1940  as  amended  by  Public  Law  405, 
78th  Congress,  Second  Session,  and  pursuant  to  the  regu- 
lations promulgated  by  the  Attorney  General  on  October 
6,  1944,  9  F.R.  12241,  and  hereby  request  the  approval 
of  the  Attorney  General  of  my  renunciation  of  national- 
ity as  being  not  contrary  to  the  interests  of  national  de- 
fense.    I  further  make  the  following  statements: 

1.  I  was  born  at  Los  Angeles,  , 

(Town  or  City)  (Province  or  County) 

CaHfornia,  U.S.A.,  on   10/13,   1914; 

( State  or  Country)  (  Date ) 

2.  I   reside  at  Amariko,   Mura,   Seihaku,   Gun.,  Japan; 

(Streetor  P.O.  Address)  (City)  (State) 

3.  I  am  a  national  of  the  United  States  by  virtue  of 
birth. 


(If  a  national  by  birth  in  the  United  States,  so  state;  if  natural- 
ized, give  name  and  place  of  the  court  in  the  United  States 
before  which  naturalization  was  granted  and  the  date  of  such 
naturalization.)  An  applicant  should  submit  with  this  application 
any  passport  or  certificate  of  citizenship  he  may  have  in  his 
possession. 

[123] 
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4.  I  have  resided  in  the  following  countries  other  than 
United  States  since  birth  or  naturalization  (give  ap- 
proximate dates).  If  none,  so  state.  I  went  to 
Japan  on  March  16,  1916.  I  stayed  in  Japan  15 
years,  and  I  came  back  to  U.S.A.  on  March  28,  1931, 

5.  I  last  entered  the  United  States  at  (give  name  of 
port  and  approximate  date)  San  Pedro,  Port  CaH- 
fornia  on  March  28,  1931. 

6.  I  have  the  following  close  relatives  (including 
spouse,  parents,  children,  brothers  and  sisters) 


Name 

Relationship    Address     Citizenship 

Saichi  Sumi           Husband       7502- A. B.     None 
Yoichi  Sumi           1st  son              "                 Yes 
Senichi  Sumi          2nd  son             "                 Yes 
Takako  Sumi         1st  daughter     "                 Yes 
Giro  Murakami     Brother         751 1-B           Yes 
My  education  has  been  as  follows: 

School       ] 

Type  of 
Location        Date              Studies  Pursued 

Amariko 
Mura 
Grammar 

Japan     April  1,  1921,      Ordinary 

Course,  Bl 

Graduate 
Amariko 
Mura 

Japan     March  21,  1929,  Ordinary 

Course  A8 

None 

U.S.A.                               None   [124] 

I   have  had   the   following  military  service:    (If  no 
service  or  training,  state  "none".) 


Country       Branch  of  Service  Rank 

None  None  None 


Year 
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9.    My  United  States  Selective  Service  classification  is 
as  follows:    None. 

10.  I  hereby  declare  that  the  information  given  above  is 
true  and  correct  to  the  best  of  my  knowledge  and  be- 
lief. I  fully  understand  that  if  permitted  to  renounce 
my  United  States  nationality  I  will  divest  myself  of 
all  rights  and  privileges  thereunto  pertaining. 

Signature  /s/  Tsutako  Sumi 

Date  Jan.  20,  1945  [125] 

EXHIBIT  C 

HEARING  ON  RENUNCIATION  OF 
CITIZENSHIP 

Applicant:  Tsutako  Sumi 

Hearing  Officer:  Joseph  J.  Shevlin 

Stenographer:  Dorothy  Tucker 

Date:  February  1,  1945 

Case  Number:  2006 

Interpreter :  Eugenia  Cochran 

By  Hearing  Officer  to  Applicant  Through  Interpreter: 

Q.     What  is  your  name? 

A.     Tsutako  Sumi. 

Q.     Where  and  when  were  you  born? 

A.     Los  Angeles,  California,  on  October  13,  1914. 

Q.  Where  did  you  last  reside  before  you  were 
evacuated  ? 

A.     West  Los  Angeles,  California. 

Q.  Is  this  your  application?  (Shown  Application  for 
Permission  to  Renounce  U.  S.  Nationality.) 

A.     Yes. 


152  Tom  C.  Clark  ef  al.  vs. 

Q.  WK  V  do  you  want  to  renounce  your  citizenship? 

A.  My  father  is  in  Japan  and  is  old  and  I  have  to  go 
back. 

Q.  Is  that  the  only  reason? 

A.  I  am  going  back  with  my  husband. 

O.  Is  that  the  only  reason  you  are  renouncing  your 
citizenship,  because  your  husband  is  going  back? 

A.  I  was  in  Japan  a  long  time  so  I  want  to  go  back. 

Q.  When  were  you  in  Japan? 

A.  From  the  time  I  was  three  until  I  was  eighteen. 

Q.  Were  you  graduated  from  grammar  school  in 
Japan  ? 

A.  Yes. 

Q.  And  you  graduated  from  high  school? 

A.  No. 

Q.  You  have  had  no  schooling  at  all  in  this  country? 

A.  About  two  years  to  a  special  class. 

O.  To  study  English? 

A.  Yes. 

Q.  Your  husband  and  three  children  are  in  this 
camp  ? 

A.  Yes. 

Q.  And  your  brother? 

A.  Yes. 

Q.  Is  your  brother  renouncing  his  citizenship  too? 

A.  Yes.  [126] 

Q.  Do  you  have  any  brothers  or  sisters  in  Japan? 

A.  No,  only  my  father. 

Q.  Do  you  understand  that  if  you  give  up  your  citi- 
zenship you  can  never  get  it  back? 

A.  Yes. 
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Q.  If  you  do  that  and  go  back  to  Japan  you  can  never 
come  back  to  this  country? 

A.  I  know.  My  father  is  old  and  can't  work  so  I 
just  have  to  go  back. 

Q.  You  can  still  go  back  without  giving  up  your  citi- 
zenship. 

A.     I  don't  care,  I  want  to  go  back  anyway. 

(Interpreter  reads  and  explains  Renunciation  of  U.  S. 
Nationality  form  to  Applicant.) 

(Applicant  signs  Renunciation  of  U.  S.  Nationality 
form.)    [127] 

EXHIBIT  D 

Form  Approved 

Budget  Bureau  No.  43-R234.1 

RENUNCIATION  OF  UNITED  STATES 
NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,    Tsutako    Sumi,    was    born    at    Los    Angeles,    Los 

(First  Name)  (Middle  Name)  (Last  Name)  (City)  (County 

Angeles,  California,  on  Oct.  13,  1914. 

or  Province)  (State  or  Country)  (Date) 

My  permanent  residence  is  (if  present  residence  not 
permanent,  state  last  permanent  residence)  W.  Los  An- 

(Street)  (City) 

geles,  Cal. 

(State) 

I  am  a  national  of  the  United  States  by  virtue  of 
birth — naturalization. 

(strike  out  word  not  applicable) 
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I  hereby  formally  renounce  my  United  States  nation- 
ality and  all  of  its  rights  and  privileges  and  abjure  and 
renounce  all  allegiance  to  the  United  States  of  America  in 
accordance  with  Section  401  (i)  of  the  Nationality  Act  of 
1940  as  amended. 

I  request  the  Attorney  General's  approval  of  this  re- 
nunciation of  nationality. 

/s/   Tsutako    Sumi 

(Signature) 

( Notices 

Distributed 

on 

10/2/45  M.L.) 


The  above  formal  written  renunciation  of  nationality 
was  made  and  signed  in  my  presence  and  before  me,  a 
Hearing  Officer  designated  by  the  Attorney  General  pur- 
suant to  his  regulations  of  October  6,  1944  (8  C.F.R. 
316). 

I  recommend:  Approval 
Feb.  1,  1945 

(Date) 

Tule  Lake,  Cal. 

(Place) 

/s/  Joseph  J.  Shevlin 
Hearing  Officer 


Approved  as  not  contrary  to  the  interests  of  national 
defense. 

Washington,  D.  C.  May  3,  1945 

/s/  Francis  Biddle 

Attorney  General  [128] 
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EXHIBIT  E 
Department  of  Justice 
Washington,  D.  C. 


Sumi,  Tsutako 
7S02-AB 
Tule  Lake, 
California 


Dear  Sir 


December  3,  1945 


I,   Sumi     Tsutako,    (Family   No.)    1293   and   residing 

Last  Name 

at  7502-AB  Tule  Lake,  Calif,  am  a  renouncee  and  applied 
for  an  application  for  repatriation  by  mistake. 

My  desire  is  to  remain  in  this  country  with  my  children 
who  are  all  American  citizens. 

At  that  time,  I  immediately  notified  the  Philadelphia 
Office  of  Japanese  Interest  to  have  my  application  changed 
to  Application  for  non  Repatriation. 

As  I  had  no  notified  you  about  this  matter,  I  am  writ- 
ing this  letter  at  this  time  to  have  my  case  recorded  at 
your  office. 

Very  truly  yours, 

/s/  Tsutako  Sumi 

(Department  of  Justice) 
(Received  Dec  10  1945  AM) 
(Alien  Enemy  Unit)   [129] 
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EXHIBIT  F 

REPORT  AND  REOMMENDATION  OF 
HEARING  OFFICER 

D.  J.  File  No.  146-54-2936 

Name:     Tsutako  Sumi 

Place  of  Birth:     Los  Angeles,  Cal 

Date  of  Birth:     Oct  13,  1914 

Last  address  before  evacuation:    W.  Los  Angeles,  Cal. 

Marital  Status:     Married 

Children :     3 

Names,  citizenship  and  addresses  of  immediate  rela- 
tives (include  parents,  spouse,  children,  brothers,  and  sis- 
ters. Indicate  whether  Japanese  or  United  States  national 
or  renunciant.) 

Jap.    Cit.    Husband  Saichi    Sumi  2337   S.   Pontius,   W.   Los   Angeles,   Cal. 

U.S.C.  Son  Yoichi     "  Age  10               Tule  Lake 

"         "  Senichi     "  "      8 

U.S.C.  Dau.  Takako    "  "     2i/ 

Dependency  of  any  of  these  on  subject  or  dependency 
of  subject  on  any  of  them.  Give  reasons  therefor. 
Depdendent  on  husband 

List  names,etc.  of  any  members  of  immediate  family 
presently  serving  in  or  who  have  been  honorably  dis- 
charged from  the  armed  forces  of  the  Untied  States. 
None 

Page  1— Case  No.  2578  —[130] 

Reasons  for  renunciation  of  United  States  nationality: 
To  go  back  to  Japan  with  husband 

Give  any  reasons  peculiar  to  this  individual  case  indi- 
cating special  hardship  to  be  created  by  removal.  Ex- 
plain in  detail.     3  U.S.C.  children 

If  it  should  be  determined  that  members  or  a  member 
of  your  immediate  family  should  be  removed  to  Japan, 
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do  you  wish  to  accompany  them  or  remain  in  the  United 
States?     Go  with  husband 

Remarks  or  observations  by  Hearing  Officer: 

2al 

(Continue  on  additional  page  if  necessary) 

On  the  answers  to  the  foregoing  questions  and  upon 

the  further  oral  examination  of  the  subject  listed  below, 

it  is   recommended  that  said  subject    (not)    be  removed 

from  the  United  States. 

/s/  C.  H.  Pennington 

Hearing  Officer 
/s/  Marcus  T.  Neely 
/s/  Howard  L.  Field 

Dated,  Tule  Lake,  California,  Jan.  23,  1946. 
Page  2— Case  No.  2578  [131] 

EXHIBIT  G 

In  the  Matter  of  D-  J-  File  No. 

TSUTAKO  SUMI  146-54-2936 

Alien  Enemy  b.  10/13/14 

ORDER 

The  above-named  alien  enemy  having  been  interned  by 
order  dated  August  31,  1945;  and  it  appearing  from  a 
reconsideration  of  all  the  evidence  bearing  upon  this  mat- 
ter that  said  alien  enemy  should  be  released ;  Now,  There- 
fore, 

It  Is  Ordered  that  said  order  dated  August  31,  1945, 
be,  and  the  same  hereby  is  vacated  and  set  aside :  and  it  is 

Further  Ordered  that  said  alien  enemy  be  released. 

/s/  Tom  C.  Clark 

Attorney  General 

Dated,  Feb  19  1946  [132] 
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EXHIBIT  H 


7512-1 

Tule  Lake  Center 
Newell,  California 
February  12,  1945 

Edward  J.  Ennis,  Director 
Department  of  Justice 
Alien  Enemy  Control  Unit 
Washington,  D.  C. 

Honorable  Sir: 

Kindly  send  me  one  set  of  application  form  'Tor  Per- 
mission To  Renounce  United  States  Nationality." 

Your  kind  attention  on  this  matter  will  be  greatly  ap- 
preciated. 

Yours  truly, 

/s/  Mae  Murakami 
M.  MURAKAMI 


(Department  of  Justice  ) 
(Received  Feb  20  1945  ) 
(Alien  Enemy  Unit        )    [133] 
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EXHIBIT  I 

Form  Approved 
Budget  Bureau  No.  43-R233 
APPLICATION    FOR    PERMISSION    TO    RE- 
NOUNCE UNITED  STATES  NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 
I,  Mae  Miye  Murakami,  hereby  state  that  I  am  a 
United  States  citizen  and  desire  to  renounce  my  United 
States  nationahty  pursuant  to  Section  401  (i)  of  the  Na- 
tionality Act  of  October  14,  1940  as  amended  by  Public 
Law  405,  78th  Congress,  Second  Session,  and  pursuant 
to  the  regulations  promulgated  by  the  Attorney  General 
on  October  6,  1944,  9  F.R.  12241,  and  hereby  request  the 
approval  of  the  Attorney  General  of  my  renunciation  of 
nationality  as  being  not  contrary  to  the  interests  of  na- 
tional defense.     I  further  make  the  following  statements : 

1.  I     was     born    at     Mountain    View,     Santa     Clara, 

(Town  or  City)         (Province  or  County) 

CaHfornia,  on  Nov.  18,  1917; 

(State  or  Country)  (Date) 

2.  I    reside   at    7512-1,    Newell,    CaHfornia; 

(StreetorP.O.  Address)      (City)  (State) 

3.  I  am  a  national  of  the  United  States  by  virtue  of 
Birth  in  the  United  States. 


(If  a  national  by  birth  in  the  United  States,  so  state;  if  natural- 
ized, give  name  and  place  of  the  court  in  the  United  States 
licfo'rc  which  naturalization  was  granted  and  the  date  af  such 
naturalization.)  An  applicant  should  submit  with  this  application 
any  passport  or  certificate  of  citizenship  he  may  have  in  his 
possession. 

[134] 


160  Tom  C.  Clark  et  al.  vs. 

4.  I  have  resided  in  the  following  countries  other  than 
United  States  since  birth  or  naturalization  (give 
approximate  dates).     If  none,   so  state.     None 

5.  I  last  entered  the  United  States  at  (give  name  of 
port  and  approximate  date)     None 

6.  I  have  the  following  close  relatives  (including  spouse, 
parents,  children,  brothers  and  sisters) 

Name  Relationship  Address  Citizenship 

Yasuo  Murakami        Husband  7512-1  Japan 

Koichi  Murakami       Son  7512-1  U.S. 

Maketo  Murakami     Son  7512-1  U.S. 

Tsuru  Yoshinaga        Mother  24-10-A  Ht.  Japan 

Mt.  Wyoming 

Suyeki  Yoshinaga      Brother         24-9-A  Ht.  U.S. 

Mt.  Wyoming 

7.  My  education  has  been  as  follows: 

School  Location  Date    Type  of  Studies  Pursued 

Menlo  Park 
Central  School    Menlo  Park    1924-1932  Elementary 

[135] 

8.  I  have  had  the  following  military  service:  (If  no 
service  or  training,  state  ''none".) 

Country  Branch  of  Service  Rank  Year 

None 

9.  My  United  States  Selective  Service  classification  is 
as  follows: 

10.  I  hereby  declare  that  the  information  given  above  is 
true  and  correct  to  the  best  of  my  knowledge  and  be- 
lief. I  fully  understand  that  if  permitted  to  renounce 
my  United  States  nationality  I  will  divest  myself  of 
all  rights  and  privileges  thereunto  pertaining. 

Signature  /s/  Mae  Miye  Murakami 
Date  March  1,  1945   [136] 
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EXHIBIT  J 

HEARING  ON  RENUNCIATION  OF 
CITIZENSHIP. 

Applicant:  Mae  Miye  Murakami 

Hearing  Officer :  Jos.  J.  Shevlin 

Interpreter : 

Stenographer:  Antonia  H.  Sherrell 

Case:  #5367 

Date:  March  14,  1945 

Q.     When  and  where  were  you  born? 

A.     Mt.  View,  California,  November  18,  1917. 

Q.     Where    did    you    last    reside    before    you    were 
evacuated  ? 

A.     Santa  Monica,  California,   1948  Ninth  Street. 

O.     Is  this  your  application? 

A.     Yes. 

Q.     Why  do  you  want  to  renounce  your  citizenship? 

A.     Because  I  want  to  go  back  to  Japan,  and  I  won't 
need  it  when  I  am  there. 

Q.     You  have  never  been  in  Japan,  have  you? 

A.     No. 

O.     Did  you  go  to  Japanese  language  school? 

A.     Yes. 

Q.     How  long? 

A.     About  the  seventh  grade. 

O.     Can  you  speak  Japanese  well? 

A.     Enough  to  get  along. 

Q.     Can  you  read  it  and  write  it? 

A.     Not  very  well. 

Q.     How  far  did  you  go  in  American  schools? 

A.  Eighth  grade. 
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Q.  Your  husband  is  issei? 

A.  Yes. 

Q.  Has  he  petitioned  for  repatriation? 

A.  Yes. 

Q.  Your  father  is  not  living,  is  he? 

A.  No. 

Q.  Your  mother  is  at  Hart  Mountain? 

A.  Yes. 

Q.  Your  brother  is  too? 

A.  Yes. 

Q.  Is  your  mother  going  to  stay  in  this  country? 

A.  Yes.  [137] 

Q.  Of  course,  your  brother  will  too? 

A.  Yes. 

O.  Why  don't  you  stay? 

A.  My  husband  is  going  back.  He  has  a  mother 
there.     I  go  where  he  goes. 

Q.  Is  that  the  only  reason? 

A.  Yes. 

Q.  You  can  go  to  Japan  without  renouncing  your  citi- 
zenship? 

A.  That  way  it  is  better. 

Q.  It  isn't.  There  is  absolutely  no  connection  between 
the  two. 

A.  We  don't  want  it  when  we  go  there. 

Q.  Suppose  you  want  to  come  back? 

A.  We  will  just  have  to  stay  there,  I  guess. 

O.  You  have  a  couple  of  boys  born  here  that  might 
want  to  come  here  some  day? 

A.  They  will  get  used  to  it.  My  mother  wants  to  go 
back. 

Q.  How  long  has  your  mother  been  here? 

A.  Thirty-four  or  thirty-five  years. 
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Q.     Did  she  ever  go  back? 

A.     She  can't  afford  it. 

Q.     Are  you  loyal  to  Japan? 

A.     I  think  so. 

Q.  You  understand  if  you  give  up  your  citizenship, 
you  can't  get  it  back,  and  if  you  do  that  and  go  to  Japan, 
you  can't  come  back  here? 

A.     Yes.  [138] 

EXHIBIT  K 

Form  Approved 

Budget  Bureau  No.  43-R234.1 

RENUNCIATION  OF  UNITED  STATES 
NATIONALITY 
To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,  Mae  Miye  Murakami,  was  born  at  Mountain  View, 

(First  Name)  (Middle  Name)  (Last  Name)  (City) 

Santa  Clara,   California,  on  Nov.    18,    1917. 

(County  or  Province)  (State  or  Country)  (Date) 

My  permanent  residence  is  (if  present  residence  not 
permanent,  state  last  permanent  residence)  1048  -  9th  St., 

(Street) 

Santa  Monica,  Cal. 

(City)  (State) 

I  am  a  national  of  the  United  States  by  virtue  of 
birth — naturalization. 

(strike  out  word  not  applicable) 

I  hereby  formally  renounce  my  United  States  national- 
ity and  all  of  its  rights  and  privileges  and  abjure  and  re- 
nounce all  allegiance  to  the  United  States  of  America  in 
accordance  with  Section  401  (i)  of  the  Nationality  Act  of 
1940  as  amended. 


164  Tom  C.  Clark  et  al.  vs. 

I  request  the  Attorney  Geaeral's  approval  of  this  re- 
nunciation of  nationality. 

/s/  Mae  Miye  Murakami 

(Signature) 

(Notices) 

(Distributed) 

(on) 

(9/27/45— M.L.) 

*         *         * 

The  above  formal  written  renunciation  of  nationality 
was  made  and  signed  in  my  presence  and  before  me,  a 
Hearing  Officer  designated  by  the  Attorney  General  pur- 
suant to  his  regulations  of  October  6,  1944  (8  C.  F.  R. 
316). 

I  recommend:     Approval 

/s/  Joseph  J.  Shevlin 

Hearing  Officer 

March  14,  1945 

(Date) 

Tule  Lake,  Cal. 

(Place) 

*      *      * 

Approved  as  not  contrary  to  the  interests  of  national 
defense. 

Washington,  D.  C,  May  3,  1945 

Francis  Biddle 

Attorney  General  [139] 
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EXHIBIT  L 

7516-G  H,  Tulelake 
Newell,  California 
August  30,  1945 

Mr.  E.  J.  Ennis 
Enemy  Alien  Control  Unit 
Department  of  Justice 
Washington,  D.C. 

Dear  Mr.  Ennis: 

Several  months  ago,  I  renounced  by  United  States  citi- 
zenship which  I  regret  very  much.  My  final  papers  have 
not  come  so  I  am  writing  in  hopes  that  this  letter  reaches 
you  in  time. 

At  the  time  I  sent  my  application  in,  the  members  of 
the  organization  made  it  so  that  to  have  peace  around  the 
block  one  just  had  to  renounce  his  citizenship.  The  pres- 
sure was  so  bad  we  even  had  to  join  this  organization, 
but  we  managed  to  withdraw  later. 

Also  at  that  time,  I  thought  that  my  husband,  who  is 

an  alien  and  I,  who  is  a  citizen,  would  be  separated  so 

the  only  way  was  to  renounce  my  citizenship  and  remain 
together. 

At  the  relocation  office  I  found  out  that  my  husband  is 
on  the  free  list  while  I  am  not:  just  because  of  my  citi- 
zenship. 

For  the  above  reasons,  T  would  like  you  to  reconsider 
cancellation    of    my    renunciation    of    citizenship.     I    am 
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asking  for  a  parole  from  Tulelake  so  I  can  go  out  with 
my  husband. 

Am  anxiously  waiting  for  a  reply.     I  remain, 
Yours  very  truly, 

/s/  Mae  Miye  Murakami 
Mae  Miye  Murakami 
Family  no.  2959-B 
Army  I.D.  4635-B 

(Department  of  Justice) 
(Received  Sep  11  1945) 
(Alien  Enemy  Unit        )    [140] 

EXHIBIT  M 

REPORT  AND  RECOMMENDATION  OF 
HEARING  OFFICER 

D.  J.  File  No.  146-54-4648 

Name:     Murakami,  Mae  Miye  nee  Yoshinaga 

Place  of  Birth:     Mountain  View,  CaHf. 

Date  of  Birth:     November  18,  1917 

Last  address  before  evacuation:     Santa  Monica,  Calif. 

Marital  Status:     Married 

Children:     Three  sons,  ages  2  yrs,  1  yr,  and  29  days 

Names,  citizenship  and  addresses  of  immediate  relatives 
(include  parents,  spouse,  children,  brothers,  and  sisters. 
Indicate  whether  Japanese  or  United  States  national  or 
renunciant. ) 
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Husband,    Yasuo  Murakami,  Tule  Lake  Camp  Japan 

Son,  Koichi  "  "  U.S.A. 

Makato        "  "  U.S.A. 

Junzo  "  "  U.S.A. 

Mother,       Tsuru  Yoshinaga,  Brighton,  Colo.  Japan 

Brothers,     Suyeki  "  "  U.S.A. 

"  George  "         ,  U.S.  Army  overseas       U.S.A. 

Sister,  Shizue  Murakami,  Venice,  Calif.  U.S.A. 

Sister,  Matsuye  Ogata,  Marysvile,  Calif.  U.S.A. 

"  Mary  Yoshinaga,  Brighton,  Colo.  U.S.A. 

Dependency  of  any  of  these  on  subject  or  dependency 
of  subject  on  any  of  them.  Give  reasons  therefor.  Three 
children 

List  names,  etc.  of  any  members  of  immediate  family 
presently   serving   in   or   who   have   been   honorably  dis- 
charged   from   the   armed    forces    of   the   United    States. 
Brother,  George  Yoshinaga,  U.S.  Army  overseas. 
Page  1— Case  No.  2854  [141] 

Reasons  for  renunciation  of  United  States  nationality: 
Because  I  was  afraid  of  being  separated  from  my  hus- 
band. 

Give  any  reasons  peculiar  to  this  individual  case  indi- 
cating special  hardship  to  be  created  by  removal.  Explain 
in  detail.     Three  American-born  children. 

If  it  should  be  determined  that  members  or  a  member 
of  your  immediate  family  should  be  removed  to  Japan,  do 
you  wish  to  accompany  them  or  remain  in  the  United 
States?    None  likely  to  be  removed. 

Remarks  or  observations  by  Hearing  Officer:  Class 
2-A-l     Three  American-born  children 

(Continue  on  additional  page  if  necessary) 
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On  the  answers  to  the  foregoing  questions  and  upon  the 
further  oral  examination  of  the  subject  Hsted  below,  it  is 
recommended  that  said  subject  (not)  be  removed  from 
the  United  States. 

/s/  R.  J.   Norene 

Hearing  Officer 
/s/  Joseph  J.   Shevlin 
/s/)  Trent  Doser 

Dated,  Tule  Lake,  CaHfornia,  January  25,  1946 
Page  2— Case  No.  2854  [142] 

EXHIBIT  N 

In  the  Matter  of 

MIYE  MAE  MURAKAMI  D.  J.  File  No. 

(nee  Yoshinaga)  146-54-4648 

Alien  Enemy  b.   11-18-17 

ORDER 

The  above-named  alien  enemy  having  been  interned  by 
order  dated  August  31,  1945;  and  it  appearing  from  a 
reconsideration  of  all  the  evidence  bearing  upon  this  mat- 
ter that  said  alien  enemy  should  be  released;  Now,  There- 
fore, 

It  Is  Ordered  that  said  order  dated  August  31,  1945, 
be,  and  the  same  hereby  is  vacated  and  set  aside ;  and  it  is 

Further  Ordered  that  said  alien  enemy  be  released. 

/s/  Tom    C.    Clark 

Attorney  General 
Dated,  Feb  21  1946  [143] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  CHARLES  M.  ROTHSTEIN 

District  of  Columbia — ss 

Charles  M.  Rothstein,  having  been  duly  sworn,  deposes 
and  says: 

First,  that  he  is  now  acting  as  assistant  to  the  Director 
of  Alien  Enemy  Control  in  the  Department  of  Justice  in 
charge  of  the  administration  of  the  renunciation  pro- 
gram and  has  charge  of  and  is  personally  acquainted  with 
the  records  relating  thereto;  and  that  he  was  duly  ap- 
pointed a  hearing  officer  by  the  Attorney  General  and 
was  authorized  to  conduct  examinations,  take  testimony 
and  make  recommendations  to  the  Attorney  General  as 
to  the  basis  for  his  finding,  pursuant  to  Section  401  (i) 
of  the  Nationality  Act  of  1940,  as  amended,  as  to  whether 
the  approval  of  renunciation  of  United  States  nationality 
on  the  part  of  applicants  for  such  reunciation  would  not 
be  contrary  to  the  interest  of  national  defense;  and  that 
he  personally  supervised  the  hearings  subsequently  ac- 
corded renunciants  of  United  States  nationality,  at  the 
Tule  Lake  Segregation  Center,  and  at  the  Santa  Fe  In- 
ternment Camp,  in  connection  with  their  applications  for 
permission  to  remain  in  the  United  States. 

Second,  that  in  his  capacity  as  the  person  charged  with 
maintenance  of  the  records  relating  to  renunciation  of 
United  States  nationality,  the  affiant  received  from  Plain- 
tiff Inouye  a  letter  dated  February  21,  1945,  requesting 
an  api^lication  form  upon  which  to  renounce  United  States 
I"  144]  nationality.  (A  copy  of  this  letter  is  attached  as 
Exhibit  No.   1.) 
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Third,  that  affiant  subsequently  received  from  Plaintiff 
Inouye  the  executed  application  for  permission  to  re- 
nounce United  States  nationality,  dated  March  7,  1945. 
(A  copy  of  this  application  form  is  attached  as  Exhibit 
No.  2.) 

Fourth,  that  in  his  capacity  as  hearing  officer,  affiant 
did,  on  July  9,  1945,  accord  Plaintiff  Inouye  a  hearing  in 
connection  with  the  above  mentioned  application  and  did 
permit  said  plaintiff,  in  his  presence,  to  execute  the  formal 
renunciation  of  United  States  nationality.  (A  copy  of 
the  transcript  of  hearing  and  a  copy  of  the  Renunciation 
of  United  States  Nationality  form  are  attached  as  Ex- 
hibits Nos.  3  and  4,  respectively.) 

Fifth,  that  the  hearing  accorded  Plaintiff  Inouye  by 
the  affiant  was  a  private  hearing  and  that  with  the  excep- 
tion of  the  stenographer,  a  civil  service  employee  of  the 
Caucasian  race,  there  was  no  other  person  present  at  the 
hearing  in  addition  to  the  said  plaintiff  and  the  affiant. 

Sixth,  that  the  affiant  was  thoroughly  convinced  that 
Plaintiff  Inouye  genuinely  desired  to  renounce  his  United 
States  nationality,  that  he  understood  the  meaning  of  re- 
nunciation and  the  consequences  thereof  and  that  his  ap- 
plication for  renunciation  was  the  result  of  a  voluntary 
act  on  his  part  and  not  one  of  duress  or  coercion. 

Seventh,  that  affiant  recommended  approval  of  Plaintiff 
Inouye' s  application  to  renounce,  as  not  contrary  to  the 
interests  of  national  defense,  pursuant  to  Section  401  (i) 
of  the  Nationality  Act  of  1940,  as  amended,  and  that 
said  application  was  approved  by  the  Attorney  General  on 
August  7,  1945.      (See  Exhibit  No.  4,  attached.) 

Eighth,  that  thereafter  the  affiant  received  from  Plain- 
tiff*  Inouye   a   letter   dated   August   23,    1945,   requesting 
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permission  to  withdraw  his  application  to  renounce  and 
alleging  that  his  renunciation  was  the  result  of  undue 
influence  and  mistake.  (A  copy  of  this  letter  is  attached 
as  Exhibit  No.  5.) 

Ninth,  that  thereafter  the  affiant  received  from  Plain- 
tiff Inouye  a  telegram,  dated  August  28,  1945,  reiterating 
the  allegation  that  his  [145]  renunciation  was  the  result 
of  undue  influence  and  mistake.  (A  copy  of  this  tele- 
gram is  attached  as  Exhibit  No.  6.) 

Tenth,  that  the  affiant  thereafter  received  from  Plain- 
tiff Inouye  a  form  executed  by  said  plaintiff  on  October 
10,  1945,  in  which  said  plaintiff  stated  that  he  did  not 
desire  to  be  repatriated  to  Japan  and  that  he  never  had 
any  desire  to  go  back  to  Japan,  since  he  had  never  been 
there.    (A  copy  of  this  form  is  attached  as  Exhibit  No.  7.) 

Eleventh,  that  during  the  month  of  January,  1946,  and 
while  Plaintiff  Inouye  was  at  the  Santa  Fe,  New  Mexico, 
Internment  Camp,  affiant  received  from  said  plaintiff  an 
application,  dated  December  20,  1945,  for  permission  to 
remain  in  the  United  States  and  a  request  that  said  plain- 
tiff be  granted  a  hearing  and  an  opportunity  to  show  cause 
why  he  should  not  be  removed  to  Japan.  (A  copy  of  said 
application  and  request  is  attached  as  Exhibit  No.  8.) 

Twelfth,  that  affiant,  as  the  person  having  supervision 
over  the  granting  of  such  hearings,  as  requested  by  said 
plaintiff,  scheduled  his  case  for  hearing  on  February  18, 
1946. 

Thirteenth,  that  the  affiant,  in  his  capacity  as  the  person 
in  charge  of  the  records,  knows  that  those  records  show 
that  Plaintiff  Tnouye  was  accorded  a  hearing  upon  his  ap- 
])lication  to  remain  in  the  United  States,  before  a  duly 
designated  hearing  officer,  on  February  18,  1946,  and  that 
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said  hearing  officer,  having  made  a  finding  that  said  plain- 
tiff was  a  "clear  case  of  parental  influence",  recommended 
that  he  be  not  removed  from  the  United  States.  (A  copy 
of  the  findings  and  recommendation  of  the  hearing  officer, 
taken  from  the  official  files  under  affiant's  supervision,  is 
attached  as  Exhibit  No.  9.) 

Fourteenth,  that  affiant,  as  the  person  charged  v^ith 
the  maintenance  of  the  records,  knows  that  those  records 
show  that  the  recommendation  of  the  hearing  officer  was 
accepted  by  the  Attorney  General  who,  on  March  27, 
1946,  signed  an  order  releasing  Plaintiff  Inouye  from 
further  detention.  (A  copy  of  the  order  of  the  Attorney 
General,  taken  from  the  official  files  under  affiant's  super- 
vision, is  attached  as  Exhibit  No.   10.)    [146] 

Fifteenth,  that  in  his  capacity  as  the  person  charged 
with  maintenance  of  the  records  relating  to  renunciation 
of  United  States  nationality,  the  affiant  received  from 
Plaintiff  Shimizu  a  letter  dated  December  1,  1944,  re- 
questing an  application  form  upon  which  to  renounce 
United  States  nationality.  (A  copy  of  this  letter  is  at- 
tached as  Exhibit  No.  11.) 

Sixteenth,  that  affiant  subsequently  received  from 
Plaintiff  Shimizu  the  executed  application  for  permission 
to  renounce  United  States  nationality,  dated  December 
28,  1944.  (A  copy  of  this  application  form  is  attached 
as  Exhibit  No.  12.) 

Seventeenth,  that  in  his  capacity  as  hearing  officer,  af- 
fiant did,  on  January  16,  1945,  accord  Plaintiff  Shimizu 
a  hearing  in  connection  with  the  above  mentioned  applica- 
tion and  did  permit  said  plaintiff,  in  his  presence,  to  exe- 
cute the  formal  renunciation  of  United  States  nationality. 
(A  copy  of  the  transcript  of  hearing  and  a  copy  of  the 
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Renunciation  of  United  States  Nationality  form  are  at- 
tached as  Exhibits  Nos.  13  and  14,  respectively.) 

Eighteenth,  that  the  hearing  accorded  Plaintiff  Shimizu 
by  the  affiant  was  a  private  hearing  and  that  with  the  ex- 
ceptions of  the  stenographer  and  the  interpreter,  both  civil 
service  employees  of  the  Caucasion  race,  there  was  no 
other  person  present  at  the  hearing  in  addition  to  the  said 
plaintiff  and  the  affiant. 

Nineteenth,  that  the  affiant  was  thoroughly  convinced 
that  Plaintiff  Shimizu  genuinely  desired  to  renounce  her 
United  States  nationality,  that  she  understood  the  mean- 
ing of  renunciation  and  the  consequences  thereof  and  that 
her  application  for  renunciation  was  the  result  of  a  volun- 
tary act  on  her  part  and  not  one  of  duress  or  coercion. 
Twentieth,  that  thereafter  affiant  received  from  Plain- 
tiff Shimizu  a  letter  dated  March  1,  1945,  requesting  ap- 
proval of  her  renunciation.  (A  copy  of  this  letter  is  at- 
tached as  Exhibit  No.  15.)    [147] 

Twenty-first,  that  thereafter  affiant  received  from 
Plaintiff  Shimizu  a  letter  dated  March  16,  1945,  request- 
ing repatriation  to  Japan  on  the  next  exchange  of  na- 
tionals. (A  copy  of  this  letter  is  attached  as  Exhibit 
No.  16.) 

Twenty-second,  that  affiant  recommended  approval  of 
Plaintiff  Shimizu's  application  to  renounce,  as  not  con- 
trary to  the  interests  of  national  defense,  pursuant  to 
Section  401  (i)  of  the  Nationality  Act  of  1940,  as 
amended,  and  that  said  apphcation  was  approved  by  the 
Attorney  General  on  May  3,  1945.  (See  Exhibit  No.  14, 
attached. ) 
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Twenty-third,  that  thereafter  the  affiant  received  from 
the  parents  of  Plaintiff  Shimizu  a  letter  dated  November 
5,  1945,  stating  that  said  plaintiff  had  changed  her  mind 
and  desired  to  remain  in  this  country  forever.  (A  copy 
of  this  letter  is  attached  as   Exhibit   No.    17.) 

Twenty-fourth,  that  the  affiant  thereafter,  as  the  per- 
son having  supervision  over  the  granting  of  mitigation 
hearings  to  show  cause  why  renunciants  should  not  be 
removed  to  Japan,  scheduled  Plaintiff's  Shimizu's  case  for 
hearing  on  January  15,  1946. 

Twenty-fifth,  that  the  affiant,  in  his  capacity  as  the 
person  in  charge  of  the  records,  knows  that  those  records 
show  that  Plaintiff  Shimizu  was  accorded  a  hearing  upon 
her  application  to  remain  in  the  United  States,  before  a 
duly  designated  hearing  officer,  on  January  15,  1946,  and 
that  said  hearing  officer,  having  made  a  finding  that  the 
presumption  of  disloyalty  in  her  case  was  not  sufficiently 
strong  to  warrant  removal,  recommended  that  she  be  not 
removed  from  the  United  States.  (A  copy  of  the  findings 
and  recommendation  of  the  hearing  officer,  taken  from  the 
official  files  under  affiant's  supervision,  is  attached  as  Ex- 
hibit No.  18.) 

Twenty-sixth,  that  affiant,  as  the  person  charged  with 
the  maintenance  of  the  records,  knows  that  those  records 
show  that  the  recommendation  of  the  hearing  officer  was 
accepted  by  the  Attorney  General  who,  on  February  13, 
1946,  signed  an  order  releasing  Plaintiff  Shimizu  from 
further  detention.     (A  copy  of  the  order  of  the  Attorney 
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General,  taken  from  the  official  files  under  affiant's  super- 
vision, is  attached  as  Exhibit  No.  19.) 

CHARLES  M.  ROTHSTEIN 

Subscribed  and  sworn  to  before  me  this  20th  day  of 
March,  1947. 

(Seal)  MARY  R.  McLEAN 

Notary  Public. 

My  Commission  Expires  Oct.  14,  1951.  [148] 

EXHIBIT  NO.  1 

24-7-1 

Manzanar,  Calif. 
February  21,  1945 

Department  of  Justice 

Washington,  D.  C. 

To  Who  Ever  It  May  Concern. 

Dear  Sir: 

My  name  is  Yuichi  Inouye,  a  citizen  of  the  United 
States,  who  wishes  to  denounce  his  citizenship  papers 
since  he  has  repatriated  and  has  no  leave  clearance  who 
would  like  to  join  his  friends  in  a  internment  camp. 

Hope  you  will  attend  to  this  matter  soon. 

Thank  you. 

/s/    Yuichi  Inouye  [149] 
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EXHIBIT  NO.  2 

Form  Approved 

Budget  Bureau  No.  43-R233 

APPLICATION    FOR    PERMISSION    TO    RE- 
NOUNCE UNITED  STATES  NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,  Albert  Yuichi  Inouye,  hereby  state  that  I  am  a  United 
States  citizen  and  desire  to  renounce  my  United  States 
nationality  pursuant  to  Section  401  (i)  of  the  Nationality 
Act  of  October  14,  1940  as  amended  by  Public  Law  405, 
78th  Congress,  Second  Session,  and  pursuant  to  the  regu- 
lations promulgated  by  the  Attorney  General  on  October 
6,  1944,  9  F.  R.  12241,  and  hereby  request  the  approval 
of  the  Attorney  General  of  my  renunciation  of  nationality 
as  being  not  contrary  to  the  interests  of  national  defense. 
I  further  make  the  following  statements: 

1.  I  was  born  at  Berros,  San  Luis  Obispo,  California, 

(Town  or  City)  (Province  or  County)  ( State  or  Country ) 

on  May  30,  1927; 

(Date) 

2.  I   reside  at  24-7-1,   Manzanar,   California; 

(StreetorP.O.  Address)      (City)  (State) 

3.  I  am  a  national  of  the  United  States  by  virtue  of 
Birth  in  the  U.  S. 


(If  a  national  by  birth  in  the  United  States,  so  state;  if  natural- 
ized, give  name  and  place  of  the  court  in  the  United  States  liefore 
which  naturalization  was  granted  and  the  date  of  such  naturaliza- 
tion.) An  applicant  should  submit  with  this  application  any  pass- 
port   or    certificate    of    citizenship    he    may    have    in    his    possession. 

[150] 
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4.  I  have  resided  in  the  following  countries  other  than 
United  States  since  birth  or  naturalization  (give  ap- 
proximate dates).     If  none,  so  state 

5.  I  last  entered  the  United  States  at  (give  name  of 
port  and  approximate  date) 

6.  I  have  the  following  close  relatives  (including  spouse, 
parents,  children,  brothers  and  sisters) 

Name  Relationship  Address  Citizenship 

Geo.  Kikuji  Inouye  Father  24-7-1  None  (Issei) 

Shizue  Inouye  Mother 

Lily  Inouye  Sister  24-6-4             Yes 

Yoko  Inouye                   "  24-7-1 

Minomatsu  Inouye  Grandfather  24-6-4  None  (Issei) 


7.    My  education 

has  been  as 

follows : 

Type  of 

School 

Location 

Date 
1932 

Studies  Pursued 

Grammar  School 

W.L.A. 

1937 
1937 

Junior  High 

Westwood 

1941 
1941 

High  School 

Rel.  Center 

1944 

General  Diploma 
[151] 

8.  I   have  had   the   following  military  service:     (If  no 
service  or  training,  state  "none".) 

Country  Branch  of  Service  Rank  Year 

None 

9.  My  United  States   Selective  Service  classification  is 
as  follows:    None 
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10.  I  hereby  declare  that  the  information  given  above  is 
true  and  correct  to  the  best  of  my  knowledge  and  be- 
lief. I  fully  understand  that  if  permitted  to  re- 
nounce my  United  States  nationality  I  will  divest  my- 
self of  all  rights  and  privileges  thereunto  pertaining. 

Signature     Yuichi  Inouye 

Date  March  7,  1945  [152] 

EXHIBIT  NO.  3 

HEARING  ON  RENUNCIATION  OF 
CITIZENSHIP 


Applicant:                   Albert  Yuichi  Inouye 

Hearing  Officer:        Charles  M.  Rothstein 

Stenographer:             Barbara  Dougherty 

Interpreter :                 None 

Case  No.:                   4689 

Date:                           July  9,  1945 

By  Hearing  Officer  to  Applicant: 

Q. 

What  is  your  name? 

A. 

Albert. 

Q- 

Your  full  name? 

A. 

Albert  Yuichi  Inouye. 

Q- 

Where  were  you  born? 

A. 

Me? 

Q- 

Yes. 

A. 

Berros. 

Q- 

Berros,  California? 

A. 

San  Luis  Obispo  County. 

Q. 

When  were  you  born? 

A. 

1927. 
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Q.     What  month? 
A.     May  30th. 

Q.  What  was  your  home  address  before  you  were 
evacuated  ? 

A.     West  Los  Angeles. 
Q.     What  street  number? 
A.     1843  Corinth. 

Q.     Los  Angeles? 

A.     West  Los  Angeles. 

Q.     Have  you  made  an  application  to  renounce  your 
United  States  nationality? 
A.     Yes. 

Q.     Is  this  your  application? 
A.     Yes. 

Q.  Did  you  sign  this  application  on  your  own  free 
will? 

A.     Yes. 

Q.     Have  you  ever  lived  in  Japan? 
A.     No. 

Q.     Are  you  m.arried  or  single? 
A.     Single.   [153] 

Q.     Where  do  your  mother  and  father  live? 

A.     Huh? 

Q.     Do  they  live  in  this  center? 

A.     Yes,  in  this  center. 

Q.  Why  do  you  want  to  renounce  your  United  States 
nationality? 

A.     I  don't  know — well — (long  pause). 

Q.  Why  do  you  want  to  renounce  your  nationality? 
Vou  made  an  application  in  March  that  you  wanted  to 
renounce  your  nationality.  ' 

A.     Go  back  to  Japan. 
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Q.  Have  your  parents  made  an  application  to  go  back 
to  Japan? 

A.     Yes,  I'm  the  only  son  and  I  want  to  go  with  them. 

Q.  You  feel  that  your  loyalty  is  to  Japan  and  not  to 
the  United  States? 

A.     No. 

Q.  You  want  to  go  to  Japan  and  live  there  per- 
manently ? 

A.     No. 

Q.     You  don't? 

A.     Just  go  back. 

Q.  You  realize  that  if  you  go  to  Japan  after  renounc- 
ing your  nationality  you  will  probably  not  be  permitted 
to  re-enter  the  United  States? 

A.     I'll  go  som.e  place  else. 

Q.  You  know  that  you  could  go  to  Japan  with  your 
parents  after  the  war  without  renouncing  your  nationality  ? 

A.     (Long  pause.) 

Q.     Do  you  know  that? 

A.     I  guess  so. 

Q.  You  realize  that  if  you  renounce  your  United  States 
nationality  that  you  give  up  all  rights  and  privileges  of 
United  States  citizenship? 

A.     Yes. 

Q.     Will  you  read  this  form  over? 

A.     (Mr.  Inouye  reads  Form  No.  43-R234.1.) 

Q.     You  understand  it? 

A.     Yeah. 

Q.  If  that  is  what  you  want  will  you  sign  right  there? 
Sign  it  as  it  is  written  there. 

(Signs  formal  oath  of  renunciation  of  citizenship,  after 
same  is  explained  to  him.)   [154] 
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EXHIBIT  NO.  4 

Form  Approved 

Budget   Bureau   No.   43-R234.1 

RENUNCIATION  OF  UNITED  STATES 
NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 
Washington  25,  D.  C. 

I,  Albert  Yuichi  Inuoye,  was  born  at  Berros,  San  Luis 

(First  Name)  (Middle  Name)  (Last  Name)  (City)         (County  or 

Obispo,  Calif.,  on  5/30/27. 

Province)  (State  or  Country)  (Date) 

My  permanent  residence  is  (if  present  residence  not 
permanent,  state  last  permanent  residence)   1843  Corinth, 

(Street) 

W.  Los  Angeles,  Calif. 

(City)  (State) 

I  am  a  national  of  the  United  States  by  virtue  of 
birth — naturalization. 

(strike  out  word  not  applicable) 

I  hereby  formally  renounce  my  United  States  nationality 
and  all  of  its  rights  and  privileges  and  abjure  and  re- 
nounce all  allegiance  to  the  United  States  of  America  in 
accordance  with  Section  401  (i)  of  the  Nationality  Act 
of  1940  as  amended. 

I  request  the  Attorney  General's  approval  of  this  re- 
nunciation of  nationality. 

/s/     Albert  Yuichi  Inouye 

(Signature) 

Notices 

Distributed 

on 

11/14/45    M.L. 

*     *     * 
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The  above  formal  written  renunciation  of  nationality 
was  made  and  signed  in  my  presence  and  before  me,  a 
Hearing  Officer  designated  by  the  Attorney  General  pur- 
suant to  his  regulations  of  October  6,  1944  (8  C.F.R. 
316). 

I  recommend:     approval 

7/9/45 

(Date) 

Manzanar,   Calif. 

(Place) 

/s/     Charles  M.  Rothstein 

Hearing  Officer 
*     *     * 

Approved  as  not  contrary  to  the  interests  of  national 
defense. 

Washington,  D.   C.  Aug.   7,   1945 

/s/     Tom  C.  Clark 

Attorney  General  [155] 

EXHIBIT  NO.  5 

August  23,  1945 

Hon.  Tom  Clark  (Office  of  the         ) 

Attorney  General  of  the  United  States     ( Received  ) 

Washington  25,  D.  C.  (August  27,  1945   ) 

(Attorney General  ) 

Dear  Sir: 

I  want  to  withdraw  my  application  for  renunciation  of 
my  American  citizenship,  and  I  disaffirm  that  application 
for  the  reason  that  I  made  it  originally  before  I  was  18 
years  of  age,  for  the  reason  that  I  am  still  a  minor  un- 
der the  age  of  21  years,  and  for  the  reason  that  I  exe- 
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cuted  it  under  a  combination  of  circumstances  which 
amounted  to  undue  influence  and  mistake.  I  ask  your  con- 
sideration and  your  assistance  if  possible  in  correcting  the 
situation  in  which  I  find  myself. 

I  have  received  no  word  that  my  application  has  been 
approved  by  you,  and  I  hope  that  this  letter  will  serve  to 
cancel  and  withdraw  my  application  before  it  is  approved. 
However,  if,  in  your  opinion,  it  cannot  have  that  effect, 
or  if  you  have  already  approved  my  application,  I  do  want 
to  disaffirm  it  for  the  reasons  given.  If  I  should  no  longer 
have  American  citizenship,  my  position  will  be  particu- 
larly unfortunate  because  under  the  existing  laws  I  will 
have  no  way  of  regaining  my  American  citizenship 
through  naturalization.  I  am  not  a  citizen  of  any  other 
country,  and  I  have  no  desire  to  become  a  citizen  of  any 
other  country  nor  is  there  any  other  country  to  which  I 
want  to  go.  Under  these  circumstances  I  will  be  a  state- 
less person,  a  man  without  a  country,  living  in  my  native 
country  without  any  of  the  privileges  of  a  citizen  and 
without  hope  of  ever  gaining  them. 

It  is  true  that  if  this  happens  it  will  be  by  my  own  act, 
but  I  can  only  say  that  I  am  not  yet  a  man,  and  that  the 
circumstances  weie  such  that  I  was  under  strong  pressure 
and  did  not  know  or  realize  what  I  was  doing. 

My  parents  are  alien  Japanese,  but  my  father  has  not 
been  in  Japan  since  1906,  and  I  have  never  been  there. 
Therefore  I  owe  no  loyalty  to  Japan  and  never  had  any. 
However,  my  parents  have  never  been  eligible  to  citizen- 
ship, and  while  they  have  strong  ties  with  the  United 
States,  they  have  never  been  able  to  become  part  of  this 
country  in  every  sense  and  therefore  they  have  never  been 
able  to  break  all  of  their  ties  with  Japan. 
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The  evacuation  was  a  shock  to  my  parents  and  to  me 
and  my  sisters.  Not  only  was  it  a  shock  but  it  also  caused 
our  family  to  lose  what  we  had,  a  car,  which  was  nearly 
paid  for,  and  a  home,  which  was  held  in  trust  for  me. 
This  happened  while  my  father  was  interned,  and  all  of 
these  experience  made  him  feel  that  there  would  be  no 
future  for  him  or  my  mother,  except  in  Japan.  I  felt  that 
it  was  my  duty  as  the  only  son  to  go  with  them  and  to 
help  get  them  settled  in  Japan,  but  I  never  had  any  idea  of 
staying  [156]  there  permanently.  I  think  that  my  attitude 
toward  going  to  Japan  was  brought  out  quite  clearly  in 
the  interview  I  had  with  Mr.  Rothstein.  If  my  parents 
had  not  wanted  to  go  to  Japan  I  would  not  have  ever 
thought  of  asking  for  repatriation,  and  if  I  had  not  been 
influenced  by  the  evacuation  and  the  situation  in  camp,  I 
know  that  I  would  have  done  everything  expected  of  any 
other  citizen  of  this  country. 

The  result  of  our  repatriation  requests  was  that  none 
of  our  family  could  leave  Manzanar,  and  when  the  Army 
began  to  exclude  people  individually,  they  put  me  on  the 
segregation  list  and  all  that  I  could  look  forward  to  was 
being  held  here  and  finally  transferred  to  Tule  Lake. 
The  Army  officer  had  talked  to  me  about  renouncing  my 
citizenship,  and  it  seemed  to  me  that  would  be  the  next 
step,  so  in  March,  before  I  was  even  18  years  old,  I  made 
that  application.  Then  I  had  a  hearing  in  Manzanar  on 
July  9.  I  had  just  passed  18  on  May  30.  I  was  con- 
fused about  everything,  and  so  I  signed  the  papers,  but  I 
did  not  realize  what  I  was  getting  myself  into. 
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I  hope  that  you  will  help  me  get  out  of  this  situation, 
and  if  I  cannot,  I  hope  that  I  will  be  allowed  to  relocate 
with  my  family,  and  maybe  some  day  I  can  earn  my 
citizenship  back  again. 

Very  truly  yours, 

Albert  Yuichi  Inouye 

24-7-1 

Manzanar,   California    [157] 


EXHIBIT  NO.  6 
WESTERN  UNION 

1945  Aug  28  PM  1107 

TA  50 

T.  BE589  NL  PD-TDPN  MANZANAR  CALIF  2^ 

ATTORNEY  GENERAL  UNITED  STATES 
WASHDC- 

I  WITHDRAW  MY  RENUNCIATION  APPLICA- 
TION AND  DISAFFIRM  IT  BECAUSE  OF  MY 
MINORITY  AT  TIME  OF  ORIGINAL  APPLICA- 
TION AND  UNDUE  INFLUENCE  AND  MISTAKE. 
I  AM  NOT  A  CITIZEN  OF  JAPAN  OR  ANY  COUN- 
TRY OTHER  THAN  THE  UNITED  STATES  AND 
RESPECTFULLY  REQUEST  YOUR  CONSIDERA- 
TION AND  ASSISTANCE  IN  MY  SITUATION 
LETTER  FOLLOWS  - 

ALBERT  YUICHI  INOUYE  [158] 
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EXHIBIT  NO.  7 

Form  approved. 

Budget  Bureau  No.  43-R237. 

APPLICATION  FOR  NON-REPATRIATION 

(By  alien  of  enemy  nationality  under  jurisdiction  of 
Immigration  and  Naturalization  Service) 

I,  Yuichi   Inouye,   also  known  as  Al   Inouye,   residing 
at  Immigration  Internment  Camp,   Santa  Fe,   Santa  Fe, 

(Number  and  street)  (City  or  town)         (County) 

New   Mexico,   hereby   apply   for    Non-Repatriation. 

(State) 

In  support  of  my  application,   I  submit  the  following 
facts : 

(1)  I  was  born  in  San  Luis  Obispo  County,  California, 

( City  or  town)  (  County,  district, 

province  or  state) 

United  States  on  May  30,  1927 

(Country)  (Gregorian  calendar)        (Japanese  calendar) 

(2)  My  nationality  is:    [    ]  German  [    ]  Italian  [X]  Jap- 
anese [    ]  Dual [    ]  Other 

(Specify)  (Specify) 

(3)  My  profession (s)  or  occupation ( s )  is  (are)  Student 

(4)  My    last    permanent    address    in    the    United    States 
West  Los  Angeles,   California,  United   States 

(City  or  town)  (County,  distrfct,  province  or  State)  (Country) 

(5)  My   address   at   the   time   of   my   apprehension   was 
Manzanar  WRA,  Manzanar,  California 

(6)  My  nearest  relative  in  Japan     Nearest  relatives  live 

(Name) 

in  Kumemoto-ken,  Tamana-gun,  Midori-mura,  Japan 

(Relationship)  (Complete  address) 
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(7)  My  desires  regarding  repatriation  are  indicated  in 
the  box  checked  below.  (Check  and  complete  ap- 
proximate box.) 

I  Do  Noi  Desire  to  Be  Repatriated. 

[  ]   I  desire  to  be  repatriated  to  

unconditionally  and  without  qualification. 

[  ]   I  desire  to  be  repatriated  to  

if  possible;  otherwise  to  

[  ]   I  desire  to  be  repatriated  to  

Only  if  the  persons  named  below  accompany 
me. 

(8)  I   desire   that   the   following  persons   be  repatriated 
with  me:     (Does  Not  Apply) 

(Each  such  person,  if  18  years  of  age  or  over,  must 
submit  a  separate  application.) 

Name    Age    Relationship    Country  of  Birth    Nationality    Present  Addrress 

(Department  of  Justice  ) 
(Received  Oct  15  1945  ) 
(Alien  Enemy  Unit        )    [159] 

(9)  The  following  additional  facts  or  comments  are  sub- 
mitted in  support  of  my  application: 

I  never  had  any  desire  to  go  back  to  Japan,  since  I 
have  never  been  there. 

My  family  are  planning  to  relocate  to  Los  Angeles 
in  the  near  future  and  I  would  like  very  much  to 
join  them  in  Los  Angeles. 

My  act  of  renouncing  of  my  United  States  citizen- 
ship I  realize  now  was  a  big  mistake,  and  I  ask  your 
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consideration  and  your  assistance  if  possible  in  cor- 
recting the  situation  I  find  myself. 

/s/     Yuichi  Albert  Inouye 

(Signature  of  petitioner) 

October    10,    1945 

(Date) 

Witnessed : 

/s/Louis  Vinzi 

(Signature) 

CERTIFICATE  OF  REVIEWING  OFFICER 

I  have  reviewed  the  foregoing  application  for  repatria- 
tion and  believe,  for  the  reasons  stated  below,  that: 
[    ]   The  application  has  outstanding  merit. 
[     ]   The  application  has  substantial  merit. 
[X]   The  application  has  some  merit. 

(Reasons) 
This  applicant  states  that  he  renounced  his  citizenship 
more  out  of  loyalty  to  his  parents  than  loyalty  to  Japan. 
He  seems  to  realize  that  as  far  as  his  citizenship  goes  it 
can  never  again  be  returned  to  him.  The  fact  that  his 
parents  have  not  changed  their  views  as  to  repatriation 
seems  to  the  undersigned  the  applicant's  real  reason  for 
desiring  non-repatriation.  Some  consideration  may  be 
given  an  18-year  old  boy  loyalty  to  his  parents  but  from 
questioning  the  applicant  it  seems  doubtful  that  any  other 
pressure  or  duress  was  exerted  as  he  implies.  It  must 
be  remembered  that  a  great  many  other  18-year  old 
American  boys  were  in  the  Armed  Forces. 

/s/  Louis   Vinz 

(Signature  of  reviewing  officer) 

Louis  Vinz,   Patrol  Inspector    [160] 
(Title) 
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EXHIBIT  NO.  8 

APPLICATION  FOR  HEARING 

I,  Albert  Yuichi  Inouye,  also  known  as  Al  Inouye, 
residing  at  Barrack  No.  13-E,  Alien  Internment  Camp, 
Santa  Fe,  New  Mexico,  hereby  apply  for  a  hearing  as 
hereinafter  indicated. 

In  support  of  my  application,  I  submit  the  following 
facts : 

(1)  I  was  born  in  Berros,  San  Luis  Obispo,  California 

(City  or  town)  (County)  (State) 

on  May  30,  1927 

(Gregorian  calendar) 

(2)  My  last  permanent  address  which  I  was  residing  is 
West  Los  Angeles,  Los  Angeles,  California,  United 

(City  or  town)  (County)  (State) 

States 

(Country) 

(3)  I   was   transferred   from   Manzanar   W.R.A.    Calif. 

(Name  of  center) 

on  Sept.  8,  1945  by  means  of  Closing  of  the  Reloca- 

(Date) 

tion  Center 

(4)  My  nearest  relative  in  this  country  is  Mrs.  Shizuye 

(Name) 

Inouye,    Mother,   now   residing   at    16780   Oakview, 

(Relationship)  (Complete 

Encino,  California  %  Mr.  Samuel  Fink 

address) 

(5)  My  desire  for  the  hearing  to  be  held  is  for  clarifying 
my  status,  as  to  the  merit  of  restoration  of  the  citi- 
zenship, by  cancelling  the  renounciation. 
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(6)  The  following  additional  facts  or  comments  are  sub- 
mitted in  support  of  my  application: 

I  desire  to  remain  in  the  United  States  for  the  fol- 
lowing reasons: 

1.  At  the  time  of  my  renunciation  I  did  not  know  any 
legal  knowledge  and  realize  what  I  was  getting  into, 
because  I  was  a  minor  under  the  age  of  21  years  of 
age. 

2.  I  have  never  been  to  Japan  and  have  no  desire  to  go 
there. 

3.  Because  my  family  is  remaining  in  this  country  now 
living  at  Encino,  California  and  I  would  like  to  join 
them  and  remain  in  this  country. 

4.  I  have  never  been  in  any  submersive  activities  or  or- 
ganizations and  I  am  not  a  pro-japanese  trouble- 
maker. 

/s/     Albert  Yuichi  Inouye 

(Signature  of  petitioner) 

(Department  of  Justice  ) 
(Received  Jan  8  1946  ) 
(Alien    Enemy    Unit  ) 

December  20,  1945  [161] 

(Date) 
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EXHIBIT  NO.  9 

REPORT  AND  RECOMMENDATION  OF 
HEARING  OFFICER 

D.  J.  File  No.  146-54-4689 

Name:     Albert  Yuichi  Inouye 

Place  of  Birth:     Berros,  Calif. 

Date  of  Birth:     May  30,  1927 

Last  address  before  evacuation:  W.  Los  Angeles, 
CaHf. 

Marital  Status:     Single 

Children : 

Names,  citizenship  and  addresses  of  immediate  rela- 
tives (include  parents,  spouse,  children,  brothers,  and 
sisters.  Indicate  whether  Japanese  or  United  States  na- 
tional or  renunciant). 

George  Kikuji   Inouye,   Father,   Encino,   Calif.  Alien 

Shizue                       "        Mother         "  " 

Lily                           "         Sister     Bel-Air,   Los   Angeles,  U.  S.  cit. 

Yoko                         "             "        Encinco,    Calif.  U.  S.  cit. 

Dependency  of  any  of  these  on  subject  or  dependency 
of  subject  on  any  of  them.  Give  reasons  therefor. 
Parents.     Subject  is  an  only  son. 

List  names,  etc.  of  any  members  of  immediate  family 
presently  serving  in  or  who  have  been  honorably  dis- 
charged from  the  armed  forces  of  the  United  States. 
None 

Page   1— Case  No.   12   [162] 
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Reasons  for  renunciation  of  United  States  nationality: 
Parents  instructed  him  to  renounce  and  accompany  them 
to  Japan. 

Give  any  reasons  pecuHar  to  this  individual  case  in- 
dicating special  hardship  to  be  created  by  removal.  Ex- 
plain in  detail.     Parents.     Subject  is  an  only  son. 

If  it  should  be  determined  that  members  or  a  member 
of  your  immediate  family  should  be  removed  to  Japan, 
do  you  wish  to  accompany  them  or  remain  in  the  United 
States?     Not  applicable. 

Remarks  or  observations  by  Hearing  Officer:  No  or- 
ganizational activities;  excellent  employment  record  at 
Manzanar  and  Santa  Fe.  Has  never  been  to  Japan; 
thoroughly  Americanized.  Clear  case  of  parental  influ- 
ence. See  transcript  of  renunciation  hearing.  At  that 
time  stated  that  he  had  no  feeling  of  loyalty  to  Japan. 
Answered  questions  27  and  28  on  Army  Registration  form 
in  the  affirmative. 

Class   n  a  2. 

(Continue  on  additional  page  if  necessary) 

On  the  answers  to  the   foregoing  questions  and  upon 

the  further  oral  examination  of  the  subject  listed  below, 

It  is   recommended  that   said  subject    (not)    be   removed 

from  the  United  States. 

/s/     Ollie  Collins 

Hearing  Officer 

Dated,  Santa  Fe.,  N.  Mex.,  Feb.  18,  1946. 
Page  2— Case  No.  12  [163] 
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EXHIBIT  NO.  10 

In  the  Matter  of  D.  J.  File  No. 

ALBERT  YUICHI  INOUYE  146-54-4689 

Alien  Enemy  b.  5/30/27 

ORDER 

The  above-named  alien  enemy  having  been  interned  by 
order  dated  November  29,  1945;  and  it  appearing  from 
a  reconsideration  of  all  the  evidence  bearing  upon  this 
matter  that  said  alien  enemy  should  be  released;  Now, 
Therefore, 

It  Is  Ordered  that  said  order  dated  November  29, 
1945,  be,  and  the  same  hereby  is  vacated  and  set  aside; 
and  it  is 

Further  Ordered  that  said  alien  enemy  be  released. 

/s/     Tom  C.  Clark 

Attorney  General 

Dated,  Mar  27  1946  [164] 

EXHIBIT  NO.   11 

December  1,  1944 
Newell,  California 

The  Attorney  General 

Department  of  Justice 

Washington  25,  D.  C. 

Mr.  Edward  J.  Ennis,  Director 

Department  of  Justice 

Ahen  Enemy  Control  Unit 

Washington,  D.  C. 
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Dear  Mr.  Ennis: 

I  desire  to  renounce  my  United  States  Nationality  in 
accordance  to  recent  government  promulgation,  so  will 
you  kindly  forward  me  a  copy  of  government-printed  ap- 
plication form  No.  43-R233? 

Respectfully  yours, 

/s/     Mutsu  Shimizu   [165] 

EXHIBIT  NO.  12 

Form  Approved 

Budget  Bureau  No.  43-R233 

APPLICATION    FOR    PERMISSION    TO    RE- 
NOUNCE UNITED  STATES  NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,  Mutsu  Shimizu,  hereby  state  that  I  am  a  United 
States  citizen  and  desire  to  renounce  my  United  States 
nationality  pursuant  to  Section  401  (i)  of  the  Nationality 
Act  of  October  14,  1940  as  amended  by  Public  Law  405, 
78th  Congress,  Second  Session,  and  pursuant  to  the  regu- 
lations promulgated  by  the  Attorney  General  on  October 
6,  1944,  9  F.R.  12241,  and  hereby  request  the  approval 
of  the  Attorney  General  of  my  renunciation  of  nationality 
as  being  not  contrary  to  the  interests  of  national  defense. 
I  further  make  the  following  statements: 

1.    I  was  born  at  Los  Angeles,  , 

(Town  or  City)  (Province  or  County) 

California,  on  July  4th,  1914; 

(State  or  Country)  (Date) 
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2.  I    reside    at    402-C,    Newell,    California; 

(Street  or  P.O.  Address)  (City)  (State) 

3.  I  am  a  national  of  the  United  States  by  virtue  of 
the  birth  in  the  United  States 


(If  a  national  by  birth  in  the  United  States,  so  state;  if  natural- 
ized, give  name  and  place  of  the  court  in  the  United  States  before 
which  naturalization  was  granted  and  the  date  of  such  naturaliza- 
tion.) An  applicant  should  submit  with  this  application  any  pass- 
port   or    certificate    of    citizenship    he    may    have    in    his    possession. 

[166] 

I  have  resided  in  the  following  countries  other  than 
United  States  since  birth  or  naturalization  (give  ap- 
proximate dates).  If  none,  so  state.  Japan  since 
1920  to  1931. 

I  last  entered  the  United  States  at  (give  name  of 
port  and  approximate  date)  San  Francisco  on  April 
1931 

I  have  the  following  close  relatives  (including  spouse, 
parents,  children,  brothers  and  sisters) 


Name 

Relationship 

Address 

Citizenship 

Akira  Shimizu 

Husband 

Santa  Fe  Detention  Camp 

Japan 

Yosuke  Shimizu 

Son 

402-C  Xewell,  Calif. 

U.S.A.    . 

Hiroko  Shimizu 

Daughter 

"           "            '< 

« 

Yoneko        " 

" 

"           "            " 

« 

My  education  has  been 

as  follows : 

School 

Location 

Date      Type  of  Stt 

idies  Pursued 

Grammar 

Japan 

1921-27 

High  School 

11 

1927-1931 

[167] 

I   have  had 

the   following  military  service 

:    (If  no 

service  or  training,  state  "none".)      None 

Country  Branch  of  Service  Rank  Year 
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9.    My  United  States  Selective  Service  classification  is 
as  follows :   

10.    I  hereby  declare  that  the  information  given  above  is 
true  and  correct  to  the  best  of  my  knowledge  and  be-    | 
lief.      I    fully   understand   that   if   permitted   to   re- 
nounce my  United  States  nationality  I  will  divest  my- 
self of  all  rights  and  privileges  thereunto  pertaining. 

Signature     /s/     Mutsu   Shimizu 

Date  December  28,  1944  [168] 

EXHIBIT  NO.  13 

HEARING  ON  RENUNCIATION  OF 
CITIZENSHIP 

Applicant:  Mutsu  Shimizu 

Hearing  Officer :  Charles  M.  Rothstein 

Stenographer:  Dolores  H.  Jaramillo 

Interpreter:  Eugenia  Cochran 

Case  No.:  387      DJ  #146-54-924 

Date:  January  16,  1945 

By  Hearing  Officer  to  Applicant: 

Q.     What  is  your  name? 

A.     Mutsu  Shimizu. 

Q.     Where  were  you  born? 

A.     Los  Angeles,  California. 

Q.     When  were  you  born? 

A.     July  4,  1914. 

Q.  Do  you  understanding  that  I  am  a  hearing  of- 
ficer and  I  am  here  to  give  you  a  hearing  because  you 
made  an  application  to  renounce  your  United  States  na- 
tionality ? 

A.     Ye^. 
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Q.  I  show  you  this  application  form;  do  you  recognize 
it  as  your  own? 

A.     Yes. 

Q.     Did  you  sign  this  form? 

A.     Yes. 

Q.     Did  you  sign  it  of  your  own  free  will? 

A.     Yes,  it  was  my  own  desire  without  being  forced. 

Q.     Have  you  ever  lived  in  Japan? 

A.     Yes,  I  have. 

Q.     When  did  you  live  in  Japan? 

A.     From  the  time  I  was  six  until  1931. 

Q.     Where  do  your  mother  and  father  live? 

A.     In  Japan. 

Q.     Are  you  married? 

A.     Yes. 

Q.     What  is  your  husband's  name? 

A.  Akira  Shimizu.  He  is  in  Santa  Fe.  He  was  taken 
last  month. 

Q.  Why  do  you  want  to  renounce  your  United  States 
nationality  at  this  time? 

A.  I  grew  up  in  Japan  and  I  had  all  of  my  training 
there. 

Q.  Do  you  understand  that  if  you  renounce  your 
United  States  nationality  you  give  up  all  rights  and 
privileges  of  American  citizenship? 

A.     Yes,  I  understand. 

Q.  Do  you  understand  that  if  after  renouncing  your 
nationality  you  go  to  Japan  you  might  never  be  permitted 
to  return  to  the  United  States? 

A.     Yes,  my  husband  is  an  Issei,  so  I  understand  that. 

(Signs  formal  oath  of  renunciation  of  citizenship,  after 
same  is  explained  to  her.) 

Case   No.    387    DJ    #146-54-924     1-16-45    [169] 
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EXHIBIT  NO.   14 

Form  Approved 

Budget  Bureau  No.  43-R234.1 

RENUNCIATION  OF  UNITED  STATES 
NATIONALITY 

To  the  Attorney  General 
Department  of  Justice 

Washington  25,  D.  C. 

I,  Mutsu  Shimizu  ,  was  born  at  Los  Angeles, 

(First  Name)  (Middle  Name)  (Last  Name)  (City) 

Cal.,  U.   S.,  on  July  4,   1914. 

(County  or  (State  or  (Date) 

Province)     Country) 

My  permanent  residence  is  (if  present  residence  not 
permanent,  state  last  permanent  residence)  819  S.  En- 
cinita,  San  Gabriel,  Cal. 

(Street)  (City)  (State) 

I  am  a  national  of  the  United  States  by  virtue  of 
birth — naturalization. 

(strike  out  word  not  applicable) 

I  hereby  formally  renounce  my  United  States  national- 
ity and  all  of  its  rights  and  privileges  and  abjure  and 
renounce  all  allegiance  to  the  United  States  of  America 
in  accordance  with  Section  401  (i)  of  the  Nationality 
Act  of  1940  as  amended. 

I  request  the  Attorney  General's  approval  of  this  re- 
nunciation of  nationality. 

/s/     Mutsu  Shimizu 

(Signature) 

1/16/45  Notices 

(Date)  Distributed 

™^  \^ml)^^^'  o^  10/2/1945  M.  L. 
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The  above  formal  written  renunciation  of  nationality 
by  Mutsu  Shimizu,  was  made  and  signed  in  my  presence 
and  before  me,  a  Hearing  Officer  designated  by  the  At- 
torney General  pursuant  to  his  regulations  of  October  6, 
1944  (8  CF.R.  316). 

I  recommend:     Approval 

/s/     Charles  M.  Rothstein 

Hearing  Officer 

1/16/45 

(Date) 

Tule  Lake,  Cal. 

(Place) 


Approved  as  not  contrary  to  the  interests  of  national 
defense. 

Washington,  D.  C.  May  3,  1945 

Francis  Biddle 

Attorney  General  [170] 

•      EXHIBIT  NO.  15 

402-C 

Newell,  Calif. 
March  1,  1945 

Attorney  General 
Department  of  Justice 
Washington,  D.  C. 

Dear  Sir: 

On  January  18,  1945,  T  had  my  hearing  for  the  re- 
nunciation of  American  citizenship  by  your  representa- 
tive.   At  the  hearing  I  was  informed  that  my  renouncia- 
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tion  would  not  become  final  until  I  am  approved  by  the 
Attorney  General. 

Will  you  kindly  give  your  Honor's  attention  in  regards 
to  my  case. 

Sincerely  yours, 

/s/     Mutsu  Shimizu  [171] 

EXHIBIT  NO.  16 

402-C 

Tule  Lake  Center 
Newell,  California 
March  16,  1945 

Mr.  Charles  Rothstein 
Representative,  Dept.  of  Justice 
Tule  Lake  Center 
Newell,  California 

Dear  Sir: 

Within  the  past  few  months,  the  Department  of  Justice 
representatives  has  been  conducting  renounciation  hear- 
ings for  persons  eighteen  years  of  age  or  over  who  de- 
sire to  renounce  United  States  citizenship.  I  have  three 
minor  children  who,  according  to  your  statements,  are 
not  able  to  renounce  their  citizenship.  It  is  my  firm  be- 
lief and  determination  that  we  as  a  family  unit  and  not 
individually  be  repatriated  to  Japan  on  the  next  exchange 
of  nationals.  My  husband  is  also  interned  at  Santa  Fe, 
New  Mexico  alien  internment  camp. 

Will  these  children,  who  are  unable  to  renounce  their 
citizenship  because  they  are  minors,  positively  be  included 
along  with  my  husband  if  he  is  to  be  repatriated  on  the 
next  exchange  of  nationals?     If  they  are  unable  to  re- 
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turn  on  the  same  vessel  with  him,  what  necessary  meas- 
ures would  you  advise  in  order  to  materialize  this  desire? 

Your  cooperation  in  informing  me  with  the  above  mat- 
ter will  be  greatly  appreciated  since  I  am  involved  in  this 
situation. 

Very  truly  yours, 

/s/     Mutsu    Shimizu 

Mutsu  Shimizu  (Mrs.) 
(Department  of  Justice  ) 
(Received  Mar  26  1945  ) 
(Alien  Enemy  Unit        )    [172] 

EXHIBIT  NO.  17 

November  5,  1945. 

Gallup,   New  Mexico 
War  Department 
Department  of  Justice, 
Washington  25,  D.  C. 

Dear  Sir: 

Re;    Mrs.  Mutsu  Shimizu 
address  402-C 
Tulelake,   California. 

We  the  undersigned  are  the  parents  of  the  above  per- 
son. Now  we  understand  that  she  has  changed  her  mind 
and  desires  to  remain  in  this  country  forever.  Also,  we 
understand  that  she  previously  has  renounced  her  citizen- 
ship that  might  be  caused  by  such  atmosphere  in  Tulelake 
Center,  where  such  a  formidable  atmosphere  often  pre- 
vails in  such  a  camp  as  Tulelake. 

Now  She  realizes  her  wrong  attitude  and  has  changed 
her  mind  and  wishes  to  stay  in  this  country  together  with 
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her    husband    namely    Akira    Shimizu    and    their    three 
children. 

As  the  parents  to  foresaid  Mutsu  Shimizu,  we  heartily 
beg  to  Your  Honor  for  your  consideration  on  this  case 
and  please  let  them  stay  in  this  country,  and  we  are  to  be 
sure  that  she  was  a  good  citizen  in  this  country  and  will 
be  the  same  in  the  future. 

Yours  truly, 

/s/     Kichiji  Chuman    Father 
/s/     Toyo  Chuman     Mother 
P.  O.  Box  512 
Gallup,  New  Mexico  [173] 

EXHIBIT  NO.  18 

REPORT  AND  RECOMMENDATION  OF 
HEARING  OFFICER 

D.  J.  File  No.  146-54-924 

Name:     Shimizu,  Mutsu 

Place  of  Birth:     Los  Angeles,  California 

Date  of  Birth:     July  4,  1914 

Last  address  before  evacuation:  819  S.  Encinita,  San 
Gabriel,   Calif. 

Marital  Status,     married 

Children :     three 

Names,  citizenship  and  addresses  of  immediate  rela- 
tives (include  parents,  spouse,  children,  brothers,  and 
sisters.  Indicate  whether  Japanese  or  United  States  na- 
tional or  renunciant). 

Husband,  Akira  Shimizu,  born  in  Japan,  national  of 
Japan;  in  Japan 
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Son,  Yosuke,  U.  S.  born,  a  minor.    Tule  Lake  Center 

Daughter,  Hiroko,  U.  S.  born,  national  of  U.  S.,  a 
minor,  Tule  Lake  Center 

Daughter,  Yonako,  U.  S.  born,  national  of  U.  S.,  a 
minor,  Tule  Lake  Center 

Father,  Kichiji  Chuman,  national  of  Japan;  Gallup, 
New  Mexico 

Mother,  Toyo,  national  of  Japan,  with  father 

Brother,  Masato,  in  the  U.  S.  Army,  stationed  at  Ft. 
Ord,  Calif. 

Dependency  of  any  of  these  on  subject  or  dependency 
of  subject  on  any  of  them.  Give  reasons  therefor.  Three 
minor  children  dept/endent  upon  me  and  my  husband. 

List  names,  etc.  of  any  members  of  immediate  family 
presently  serving  in  or  who  have  been  honorably  dis- 
charged from  the  armed  forces  of  the  United  States. 
Brother  Masato,  in  the  U.  S.  Army  now  stationed  at  Ft. 
Or(d,   California  / 

Page  1— Case  No [174] 

Reasons  for  renunciation  of  United  States  nationality: 
Thought  that  this  war  was  going  to  last  a  long  time  and 
therefore  she  did  not  want  to  raise  her  children  in  this 
camp.  Only  way  that  she  would  be  able  to  raise  children 
properly  would  be  to  go  outside  of  camp  and  resume  nor- 
mal life  which  was  not  possible  in  the  United  States, 
therefore,  she  had  to  renounce  her  citizenship  and  try  to 
repatriate  to  Japan. 
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Bring  out  any  factor  which  would  indicate  that  the 
removal  of  this  subject  would  cause  an  unusual  hardship. 
Three  minor  U.  S.  born  children 

If  it  should  be  determined  that  members  or  a  mem- 
ber of  your  immediate  family  should  be  removed  to  Japan, 
do  you  wish  to  accompany  them  or  remain  in  the  United 
States?  In  case  husband  is  deported  to  Japan  she  would 
like  to  accompany  him  with  her  children.  If  he  is  already 
repatriated  she  desires  to  remain  in  the  U.  S. 

Remarks  or  observations  by  Hearing  Officer.  Class 
11(a)  (1)  Three  minor  U.  S.  born  children  and  a 
brother  in  the  United  States  Army. 

(Continue  on  additional  page  if  necessary) 

On  the  answers  to  the  foregoing  questions  and  upon  the 
further  oral  examination  of  the  subject  listed  below,  it 
is  recommended  that  said  subject  (not)  be  removed  from 
the  United  States. 

/s/     Bruce  G.  Barber 

Hearing  Officer 

/s/     Ollie  Collins 

/s/     Charles  M.  Rothstein 

Dated,  Tule  Lake,  California,  January  15,  1946 
Ethel  M.  Fitzgibbons,  Stenographer 
Book  II,  Spokane  District 

Page  2— Case  No.  1257  [175] 
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EXHIBIT  NO.  19 

In  the  Matter  of 

MUTSU  SHIMIZU  D.  J.  File  No. 

Alien  Enemy  146-54-924 

ORDER 

The  above-named  alien  enemy  having  been  interned  by 
order  dated  August  31,  1945;  and  it  appearing  from  a 
reconsideration  of  all  the  evidence  bearing  upon  this 
matter  that  said  alien  enemy  should  be  released;  Now, 
Therefore, 

It  Is  Ordered  that  said  order  dated  August  31,  1945, 
be,  and  the  same  hereby  is  vacated  and  set  aside;  and 
it  is 

Further  Ordered  that  said  alien  enemy  be  released. 

TOM  C.  CLARK 

Attorney  General 

Dated,  Feb.  13,  1946  [176] 

Notice  of  Hearing  for  Motion  for  Summary  Judgment 
on  Behalf  of  Defendants;  Motion  for  Summary  Judg- 
ment on  Behalf  of  Defendants;  Memorandum  of  Points 
and  Authorities  in  Support  of  Defendants'  Motion  for 
Summary  Judgment;  Affidavits  of  John  L.  Burling, 
Joseph  J.  Shelvin,  Charles  M.  Rothstein,  and  Rosalie 
Hankey. 

Received  copy  of  the  within  legal  papers  above  listed 
this  17th  day  of  June,  1947.  Frank  F.  Chuman,  Attorney 
for  Plaintiffs. 

I  Endorsed]:  Filed  Jul.  1,  1947.  Edmund  L.  Smith, 
Clerk.  [177] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  RE  AFFIDAVIT  IN  SUPPORT  OF 
MOTION  FOR  SUMMARY  JUDGMENT 

It  Is  Hereby  Stipulated  by  and  between  counsel  for 
the  respective  parties  hereto  that  the  affidavit  of  Rosalie 
Hankey  filed  in  support  of  defendants'  motion  for  sum- 
mary judgment  may  be  considered  upon  the  hearing  of 
said  motion  without  the  signature  of  said  Rosalie  Hankey 
appended  thereto.  The  affidavit  in  the  form  submitted  is 
a  copy  of  an  original  affidavit  on  file  in  the  District  Court 
for  the  Northern  District  of  California. 

Dated:    This  2nd  day  of  June,  1947. 

A.  L.  WIRIN 
FRED  OKRAND 
By  Fred  Okrand 

Attorneys  for  Plaintififs 

JAMES    M.    CARTER 
United  States  Attorney 

RONALD   WALKER 

Assistant  United  States  Attorney 

Attorneys  for  Defendants 

It  Is  So  Ordered  this   16  day  of  July,   1947. 
JACOB  WEINBERGER 

Judge,  United  States  District  Court 

[Endorsed]  :    Filed  Jul.   17,  1947.     Edmund  L.  Smith, 
Clerk.   [178] 
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[Minutes:    Tuesday,  August  12,  1947] 

Present:  The  Honorable  Jacob  Weinberger,  District 
Judge. 

It  is  ordered  that  this  cause  be  placed  on  the  calendar 
of  Hon.  Chas.  C.  Cavanah  for  hearing  motion  of  defend- 
ants for  summary  judgment.   [179] 


[Title  of  District  Court  and  Cause] 

NOTICE  ON  HEARING  FOR  MOTION  FOR 
SUMMARY  JUDGMENT  ON  BEHALF 
OF  PLAINTIFFS 

To  the  Defendants  Herein  and  James  M.  Carter,  United 
States  Attorney,  and  Ronald  Walker,  Assistant 
United  States  Attorney,  Their  Attorneys: 

You.  and  Each  of  You,  Will  Please  Take  Notice  that 
on  Monday,  August  25,  1947,  at  the  hour  of  10:00  A.  M. 
Plaintiffs  will  move  the  above-entitled  Court  for  sum- 
mary judgment  on  behalf  of  the  plaintiffs  and  against  the 
defendants  in  accordance  with  the  written  motion  ap- 
pended hereto. 

A.  L.  WIRIN  and  FRED  OKRAND 

By  A,  L.  Wirin 

Attorneys  for  Plaintiffs   [180] 
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[Title  of  District  Court  and  Cause] 

PLAINTIFFS'  MOTION  FOR  SUMMARY 
JUDGMENT 

The  plaintiffs  move  the  Court  for  summary  judgment 
in  their  favor  against  the  defendants.  The  ground  for 
said  motion  is  that  there  is  no  genuine  issue  as  to  any 
material  fact;  and  that  the  plaintiffs  are  entitled  to  judg- 
ment as  a  matter  of  law. 

The  motion  will  be  based  upon  the  records  and  files 
in  said  action,  including  the  affidavits  filed  in  behalf  of 
the  defendants,  in  support  of  the  defendants'  motion  for 
summary  judgment;  as  well  as  the  affidavits  filed  in  be- 
half of  the  plaintiffs  in  support  of  the  plaintiffs'  motion 
for  summary  judgment,  and  the  memorandum  of  points 
and  authorities  in  support  of  this  motion  appended  hereto. 

A.  L.  WIRIN  and  FRED  OKRAND 
By  A.  L.  Wirin 

Attorneys  for  Plaintiffs  [181] 

Received  copy  of  the  within  Notice  &  Motion  &  Af- 
fidavits this  11th  day  of  August,  1947.  Ronald  Walker, 
Asst.  U.  S.  Atty.,  Attorney  for  Defts. 

[Endorsed]  :  Filed  Aug.  12,  1947.  Edmund  L.  Smith, 
Clerk.  [182] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVITS  IN  SUPPORT  OF  PLAINTIFFS'  MO- 
TION FOR  SUMMARY  JUDGMENT:  A.  L. 
WIRIN,  LOUIS  M.  NOYES,  ROBERT  H.  ROSS, 
HARRY  L.  BLACK,  MARVIN  K.  OPLER,  JOHN 
ALDEN,  FRITZ  KUNKEL,  MIYE  MAE  MURA- 
KAMI, TSUTAKO  SUMI  and  MUTSU  SHIM- 
IZU  [183] 

[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  A.  L.  WIRIN 

State  of  California 

County  of  Los  Angeles — ss. 

A.  L.  Wirin,  being  first  duly  sworn,  deposes  and  says: 
That  he  is  attorney  for  the  plaintiffs  herein. 

The  defendants  have  heretofore  caused  to  be  filed  with 
the  Clerk  of  this  Court  an  affidavit  by  Rosalie  Hankey. 
Said  affidavit  (p.  2,  line  4)  refers  to  a  study  published  by 
the  University  of  California,  of  conditions  at  the  Tule 
Lake  Relocation  Center,  under  the  authorship  of  Dorothy 
S.  Thomas  and  Richard  Nishimoto.  Said  affiant  further 
recites,  in  effect,  that  the  observations  of  said  affiant  were 
submitted  to  said  authors,  and  incorporated  in  said  study. 

Said  study  entitled  "The  Spoilage"  is  incorporated  in 
this  affidavit  by  reference,  marked  Exhibit  "A"  and 
submitted  herewith  as  part  of  this  affidavit. 
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For  the  convenience  of  the  Court,  extracts  of  said 
[184]  study  are  set  forth  hereinbelow,  also  set  forth 
hereinbelow  are  references  to  said  study: 

The  general  conclusions  of  said  study  pertaining  to  the 
causes  of  renunciations  of  citizenship  by  Tule  Lake  resi- 
dents are  thus  set  forth  (p.  361)    (all  italics  supplied): 

"With  mass  renunciation  of  citizenship  by  Nisei  and 
Kibei,  the  cycle  which  began  with  the  evacuation  was 
complete.  Their  parents  had  lost  their  hard-won  foothold 
in  the  economic  structure  of  America.  They,  themselves, 
had  been  deprived  of  rights  which  indoctrination  in 
American  schools  had  led  them  to  believe  inviolable. 
Charged  with  no  offense,  but  victims  of  a  military  mis- 
conception, they  had  suffered  confinement  behind  barbed 
wire.  They  had  been  stigmatized  as  disloyal  on  grounds 
often  far  removed  from  any  criterion  of  political  alle- 
giance. They  had  been  at  the  mercy  of  administrative 
agencies  working  at  cross-purposes.  They  had  yielded 
to  parental  compulsion  in  order  to  hold  the  family  intact. 
They  had  been  intimidated  by  the  ruthless  tactics  of  pres- 
sure groups  in  camp.  They  had  become  terrified  by  re- 
ports of  the  continuing  hostility  of  the  American  public, 
and  they  had  finally  renounced  their  irreparably  depre- 
ciated  American   citizenship. 

"Many  of  them  have  since  left  the  country,  voluntarily, 
to  take  up  life  in  defeated  Japan.  Others  will  remain  in 
America,  in  the  unprecedented  [185]  and  ambiguous  status 
of  citizens  who  became  aliens  ineligible  for  citizenship  in 
the  land  of  their  birth." 

References  concerning  the  existence  of  violence,  terror, 
and  in  some  instances,  murder,  appear  in  Chapter  X  (p. 
261),  entitled  "Informers,  Suspicion,  Beatings  and  Mur- 
der." 
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Some  of  the  beatings  are  described  on  p.  264  and 
p.  265.  Threats  of  murder  are  recited  at  p.  268,  the 
effect  of  the  beatings  considered  at  p.  269,  the  murder 
recounted  at  p.  271,  threats  of  ass/ssination  are  set  forth 
at  p.  273  and  persons  "were  taken  into  protective  custody" 
because  of  the  fear  of  such  ass/ssination.  The  danger  to 
the  hves  of  many  of  the  residents  of  the  Center  is  set 
forth  at  p.  274.  The  continuance  of  the  danger  of  violence 
is  described  at  p.  276  so  that  those  who  had  sought 
refuge  felt  that  to  leave  said  refuge  was  "equivalent  to  a 
death  sentence"  (p.  276).  Even  police  officers  in  the 
Center,  after  the  murder,  heretofore  referred  to,  were 
threatened  and  resigned  under  duress,   (p.  277). 

In  Chapter  XII,  there  is  set  forth,  under  the  title 
"Resegregation,"  the  nature  and  extent  of  "pressure  tac- 
tics" prevalent  in  the  Center.  According  to  the  study, 
certain  residents  of  the  Center  "silenced  their  critics  by 
physical  violence  or  threats  of  violence"  (p.  306) ;  they 
used  "terroristic  tactics"  (p.  307).  Many  residents 
"feared  reprisals,  they  were  afraid  to  say  anything." 
(p.  313)  At  the  camp,  there  was  the  constant  fear  of 
being  forced  to  leave  camp  and  resettle."  (p.  315.)  [186] 
According  to  one  informant,  "the  majority  of  the  people 
signed  the  petition  under  intimidation  and  ignorance." 
(p.  317)  In  soliciting  signatures  for  certain  petition,  the 
Resegregationists  "are  also  said  to  have  used  coercion 
and  intimidation  frequently."   (p.  318.) 

According  to  one  resident:  "I  was  pressured  into 
signing  up  with  the  Resegregationist  Group  along  with 
many  others.  We  signed  in  order  to  prevent  pliysical 
harm  to  ourselves  and  to  the  members  of  our  family." 
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The  Community  Analyst  reported  that:  "One  aged 
anti-resegregationist  was  hit  over  the  head  and  knocked 
unconscious   (October  7)" 

According  to  the  study :  "As  was  true  in  other  periods 
of  general  tension  in  Tule  Lake,  the  resurgence  of 
violence  was  accompanied  by  widespread  demoralization 
of  the  young  people.  Many  cases  of  theft,  vandalism, 
party  crashing,  and  fist  fights  were  reported.  On  the 
night  of  October  15,  three  elderly  Issei  returning  from 
a  meeting  of  a  religious  cult,  were  set  upon  by  a  gang 
of  half  a  dozen  young  men.  The  men  had  refused  to  sign 
,the  resegregation  petition  and  had  advised  other  residents 
not  to  sign." 

Further  violence  took  place  on  October  30,  (p.  319). 

"Meanwhile,  Resegregationist  leaders  became  increas- 
ingly arrogant.  At  the  Sokoku  ceremony  held  in  Block 
84  (Ward  VIII)  on  October  21,  Kira  is  said  to  have 
incited  the  young  man  to  violence  and  to  have  promised 
that  he  would  take  care  of  [187]  them  if  they  got  into 
trouble.  He  quoted  a  Japanese  proverb,  which,  while 
characteristically  flexible  in  interpretation,  could  be  trans- 
lated to  mean:  'To  help  the  great  cause,  we  have  to  kill 
those  who  stand  in  its  way.'  The  connotation  to  most  of 
the  residents  seemed  to  be  that  the  opponents  of  the 
Resegregationists  would  be  liquidated." 

According  to  the  study,  "the  underlying  cause  of  this 
collective  reaction  (to  give  the  appearance  that  they  had 
applied  or  would  apply  for  renunciation)  was  intimidation 
by  the  resegregationists  and  fear  of  violence."    (p.   325) 

The  fear  of  terroristic  tactics  is  mentioned  again  at 
p.  327. 

Most  directly  relevant  to  the  issue  in  the  instant  pro- 
ceeding  is   Chapter   XIII,   entitled   "Renunciation — Mass 
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Relinquishment  of  American  Citizenship."  Prior  to  the 
mass  renunciations,  according  to  the  study,  announcements 
made  at  the  Tule  Lake  Center  to  the  effect  that  the  Cen- 
ter would  be  closed  and  that  its  occupants  would  be  com- 
pelled to  leave,  resulted  in  "the  immediate  reaction  of  the 
Tule  Lake  residents  was  compounded  of  surprise,  anxiety, 
doubt,  and  complacent  rationalization." 

Soon  the  "anxiety  of  the  residents  about  their  security 
increased"  (p.  ZZ6).  It  was  at  this  time  that  "resegre- 
gationist  pressure  upon  the  general  population  involved 
intensification  of  nationalistic  activities,  coercive  and  ter- 
roristic tactics  directed  against  dissenters,  and  extensive 
propaganda." 

Mental  confusion  and  social  pressure  existed  at  this 
time.    (p.    348)    [188] 

"The  most  prevalent  explanation  dealt  with  the  pressure 
tactics  of  Hokoku  and  Hoshi-dan  in  forcing  decisions  to 
renounce  upon  members  and  unwilling  nonmembers  alike." 
(p.  353) 

"There  seemed  to  be  a  certain  powerful  group  ruling 
the  people  of  the  center  whom  everyone  feared."  (p.  353) 

According  to  the  study  "one  out  of  five  of  the  male 
renunciants  and  one  out  of  four  of  the  females  were  un- 
der 21  at  the  time  of  renunciation."  (359) 

The  mass  renunciations  were  "a  collective  phenomenon." 
(p.   360) 

A.  L.  WIRIN 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
June,  1947. 

(Seal)  MRS.  TOYEKO  CHUM  AN 

Notary  Public  in  and  for  the  County  of'  Los  Angeles, 

State  of  California 
My  Commission  expires  Sept.   10,   1956.    [189] 
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AFFIDAVIT 

State  of  California 
County  of  Los  Angeles — ss. 

Louis  M.  Noyes  being  duly  sworn,  deposes  and  says, 
as  follows : 

I  was  employed  by  the  U.  S.  Department  of  the  In- 
terior as  Attorney  on  the  staff  of  the  Solicitor  of  the  War 
Relocation  Authority  from  September  15,  1944  until  May 
20,  1946.  After  being  briefed  for  a  period  of  approxi- 
mately two  weeks  in  the  office  of  the  Solicitor  of  the  War 
Relocation  Authority  in  Washington,  D.  C,  I  was  assigned 
to  the  Tule  Lake  Segregation  Center  in  Modoc  County, 
California,  where  I  arrived  and  assumed  the  duties  of 
Project  Attorney  on  October  6,  1944. 

My  general  duties  included  rendering  legal  advice:  to 
the  Project  Director,  the  chief  Government  administra- 
tive official  in  charge  of  the  Tule  Lake  Segregation  Cen- 
ter; to  the  Administrative  staff  on  official  problems;  and 
to  the  evacuee  residents  of  the  Center  on  all  legal  problems 
excepting  those  in  which  the  Federal  Government  was 
an  adverse  party.  I  also  submitted  periodic  reports,  usually 
weekly,  to  the  W.  R.  A.  Solicitor  in  Washington,  D.  C. 
concerning  the  problems  handled  and  the  general  situa- 
tion of  the  evacuees. 

In  addition,  special  duties  were  assigned  to  me  which 
included : 

(1)  Acting  as  Chairman  of  the  Leave  Clearance  Board 
in  the  conduct  of  leave  clearance  hearings  for  evacuee 
residents  of  the  Tule  Lake  Segregation  Center  who  applied 
for  transfer  to  a  Relocation  Center. 
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(2)  Reviewing  evidence  developed  by  the  Internal  Se- 
curity, Officers  concerning  violations  of  Federal  and  State 
penal  laws  and  regulations;  advising  the  Project  Director 
on  the  appropriate  measures  to  be  taken  in  connection 
with  such  violations  and  collaborating  with  the  State  and 
Federal  law  enforcement  officers.   [190] 

3.  Presenting  evidence  and  otherwise  assisting  in  the 
conduct  of  disciplinary  hearings  for  evacuee  residents 
charged  with  breach  of  peace  or  violation  of  Project 
Regulations. 

4.  Preparing  special  Project  Regulations  and  other- 
wise assisting  in  the  formulation  of  appropriate  measures 
for  maintaining  law  and  order. 

5.  Liaison  in  such  programs  as:  the  Immigration  and 
Naturalization  general  screenings  and  deportation  hear- 
ings for  aliens;  the  Department  of  Justice,  War  Division 
hearings  on  applications  for  renunciation  of  citizenship; 
the  War  Department  review  hearings  of  appeals  from 
individual  exclusion  orders;  and  the  Department  of  Jus- 
tice, War  Division,  mitigation  hearings  for  renunciants 
who  applied  for  release  from  detention. 

I  have  read  the  forty-four  page  affidavit  of  John  L. 
Burling  filed  in  this  suit,  and  am  personally  familiar  with 
all  of  the  circumstances  and  conditions  which  prevailed 
at  the  Tule  Lake  Segregation  Center  referred  to  in  his 
affidavit.  First,  I  wish  to  call  attention  to  the  seeming 
inconsistencies  of  Mr.  Burling's  affidavit  dated  November 
8,  1946  and  statements  made  by  Mr.  Burling  on  January 
18,  1945  while  he  was  at  Tule  Lake  respecting  the  ques- 
tions of  coercion  and  intimidation  practiced  by  some  of 
the  evacuee  residents  of  the  Center  upon  their  fellow 
residents. 
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On  page  33  of  his  affidavit  Mr.  Burling  says,  ''As  has 
been  said,  none  of  the  contemporary  statements  made  by 
responsible  War  Relocation  Authority  officials  at  Tule 
Lake  indicate  a  belief  that  coercion  was  a  significant 
factor  in  renunciation,  and  none  of  the  contemporary  re- 
ports which  I  have  seen  indicate  this.  It  came  to  be  the 
opinion  of  some  of  the  persons  in  the  War  Relocation 
Authority,  however,  in  the  spring  and  summer  of  1945, 
that  coercion  was  a  factor,  although  it  was  not  clear  that 
these  persons  also  understood  what  the  word  'coercion' 
means  in  contemplation  of   [191]   law." 

In  an  open  letter  dated  Jan.  18,  1945  addressed  to  the 
Chairman  of  the  Sokuji  Kikoki  Hoshi  Dan,  and  the 
Chairman  of  the  Kokoku  Seinen  Dan,  Mr.  Burling  stated 
as  follows:  "I  am  well  aware  that  your  two  organiza- 
tions have  put  pressure  on  residents  of  this  center  to  exert 
loyalty  to  Japan,  and  that  in  a  number  of  cases  physical 
violence  was  employed  .  .  .  It  is  as  treasonable  to  coerce 
others  into  asserting  loyalty  to  Japan  here  as  it  would  be 
outside.     All  these  activities  will  stop." 

On  page  28  of  his  affidavit  Mr.  Burling  relates  the 
fact  that  the  unexpected  flood  of  renunciation  actions 
caused  concern  both  in  Tule  Lake  and  in  Washington, 
and  Mr.  Burling  adds,  "I  devoted  considerable  effort  in 
endeavoring  to  understand  the  reasons  for  this  develop- 
ment since  it  was  hoped  that  in  some  way  this  flood  might 
be  stopped  and  some  of  those  persons  who  were  not  in 
fact  disloyal  but  merely  disgruntled,  disuaded  from  throw- 
ing away  their  citizenship.  Accordingly,  I  talked  at  great 
length  with  Mr.  Ray  Best,  the  Director  of  the  center,  Mr. 
Louis  M.  Noyes,  the  War  Relocation  Attorney,  at  the 
center,  the  Chief .  of  the  Internal  Security  Guard,  the 
men  of  the  Guards  themselves,  to  the  Colonel  commanding 
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the  troops   stationed   immediately   at  the   Camp  gate,   to 
his  security  officers,  and  the  many  other  experienced  per- 
sons at  the  center    ...    at  Tule  Lake,  and  particularly 
talked  also  to  Dr.  Marvin  Opler,  an  anthropologist  who 
was  employed  by  the  War  Relocation  Authority  as  what 
was  called  a  community  analyst  whose  job  was  solely  to 
gather    unusual    information    concerning    the    community 
and  to  report  on  community  trends    ...    I  also  talked 
to  ministers  and  social  workers  and  doctors,  and  to  Miss 
Rosalie    Hankey,    an    anthropologist    employed    by    the 
Evacuee   Alien   Resettlement   Study  under  the  offices  of 
the  University  of  California,  and  who  not  being  a  Gov- 
ernment representative  was  able  to  talk  to  the  residents 
of   the  center   and  to  meet  less  reserve  and  resentment. 
[192]  Both  in  Tule  Lake  and  in  Washington  in  addition, 
I  read  many  of  the  reports  filed  on  Tule  Lake  from  some- 
time prior  to  the  commencement  of  the  renunciation  hear- 
ings up  to  and  including  that  period." 

In  connection  with  the  foregoing  statements  of  Mr. 
Burling,  I  wish  to  explain  that  I  had  been  assigned  by 
the  Project  Director  to  serve  as  his  liasion  officer,  to 
assist  Mr.  Burling  with  respect  to  securing  the  necessary 
facilities  and  personnel  to  arrange  for  the  scheduling  of 
interviews  and  hearings  from  the  first  day  that  Mr.  Bur- 
ling arrived  at  the  Tule  Lake  in  early  December,  1944, 
and  during  all  the  time  that  he  remained  at  Tule  Lake 
Center.  On  occasion  of  both  his  visits,  Mr.  Burling  and 
I  were  in  very  close  and  intimate  contact.  Inasmuch  as 
Mr.  Burling  was  primarily  concerned  with  the  holding 
of  hearings  he  had  comparatively  little  time  within  which 
to  familiarize  himself  with  all  of  the  details  of  the  mani- 
fold problems  which  prevailed  in  the  e very-day  life  of  an 
isolated  community  of  over  18,000  people  residing  within 
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a  man-proof  barbed  wire  enclosure,  and  he  therefore  of 
necessity  could  secure  only  brief  highlights  as  to  the  facts 
concerning  the  life  and  problems  of  evacuees  in  the  Cen- 
ter, and  personal  opinions  or  conclusions  of  the  various 
persons  named  in  his  affidavit.  Many  of  us,  from  whom 
Mr.  Burling  gained  whatever  information  he  relates, 
did  complain  to  him  that  in  addition  to  the  known  leaders 
of  the  disloyal  organizations,  there  was  a  group  of  un- 
knowns behind  the  scene,  advisers  and  strategists,  who 
were  much  more  powerful  than  the  known  leaders  and 
members  of  the  disloyal  organizations,  and  that  these  un- 
known advisers  and  strategists  employed  force  through 
the  use  of  "goon"  squads. 

We  explained  to  Mr.  Burling  that  many  assaults  had 
been  committed  upon  the  evacuee  residents  of  the  Camp, 
who  were  loyal  to  the  United  States  but  that  because  of 
the  nature  of  the  evacuee  community  within  the  barbed 
wire  enclosure,  the  victims  of  such  assaults  could  not  be 
induced  to  identify  either  their  assaulters  [193]  or  the 
persons  whom  they  suspected  of  instigating  the  assaults. 
At  no  time  did  Mr.  Burling  or  any  member  of  his  staff 
personally  or  through  agents  ar  investigators  conduct 
any  investigation  whatsoever,  concerning  any  of  the 
leaders  of  the  disloyal  organizations,  or  conduct  investi- 
gations for  the  purpose  of  identifying  the  unknown  be- 
hind-the-scenes advisers  and  strategists,  except  through 
the  means  of  interviews  during  and  solely  incidental  to 
renunciation  and  enemy  alien  hearings.  On  the  other 
hand,  I  was  in  daily  contact  with  a  substantial  segment 
of  the  evacuee  Camp  population,  the  chief  of  the  Internal 
Security.  Internal  Security  Officers,  the  Colonel,  Peace 
Officers  (comprised  of  evacuee  police)  Dr.  Marvin  Opler 
and   Miss   Rosalie  Hankey,   the  anthropologists,   as   well 
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as  the  heads  of  many  W.  R.  A.  department  staff  members 
of  the  various  other  service  and  administrative  depart- 
ments at  the  Center.  To  me,  as  well  as  to  most  all  of  the 
other  members  of  the  War  Relocation  Authority  Staff  at 
the  Center,  it  was  quite  evident  that  a  great  sense  of  fear 
was  exhibited  among  most  of  the  evacuees  in  the  center. 
At  times  we  could  perceive  a  state  of  terror  on  the  part 
of  the  evacuees,  usually  occurring  after  some  evacuees 
had  been  assaulted  by  other  unidentified  evacuees. 

Within  a  short  time  after  arriving  at  the  Tule  Lake 
Segregation  Center,  and  primarily  as  a  result  of  my  daily 
contacts  with  individual  evacuee  residents  and  with  various 
groups  and  representatives  of  groups,  I  observed  that 
there  existed  among  the  evacuees  a  general  attitude  of  un- 
friendliness tow^ards,  and  distrust  of,  government  person- 
nel. The  consensus  of  opinion  among  the  W.  R.  A.  ad- 
ministrative Staff  as  well  as  presumably  disinterested 
persons  such  as  Sheriff  Sharp  and  District  Attorney 
Charles  Lederer  of  Modoc  County,  California,  was  that 
the  unfriendly,  distrustful  attitude  of  the  evacuees  was  due 
primarily  to  their  detention  behind  man  proof  barbed 
wire  enclosure  and  under  armed  military  guard.  On 
numerous  occasions  I  was  told  by  some  of  the  more  [194] 
articulate  evacuee  residents,  that  we  of  the  government 
staff  were  their  jailers  and  that  it  was  only  natural  to  bear 
a  resentment  towards  one's  jailers. 

It  must  be  borne  in  mind  that  the  evacuee  population  of 
some  18,000  people  residing  within  the  confines  of  the 
barbed  wire  enclosure  at  the  Tule  Lake  Segregation  Cen- 
ter comprised  a  conglomerate  community  of  persons  from 
all  walks  of  life  living  in  close  proximity  with  one  an- 
other not  by  reason  of  freedom  of  choice  or  selection,  but 
solely  under  a  predetermined  program  prescribed  for  them 
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by  the  Government.  There  was  no  opportunity  for  the 
people  to  segregate  themselves  into  separate  communities 
such  as  exist  in  the  normal  urban  and  rural  life.  Families 
that  had  lived  in  isolated  rural  communities  found  them- 
selves flanked  by  strange  families  from  urban  communi- 
ties without  their  knowing  the  character  or  background 
of  such  neighbors.  The  fishermen  from  Terminal  Island, 
the  farmers  from  the  central  valley,  the  merchants  from 
Seattle,  Portland,  San  Francisco  and  Los  Angeles,  the 
gamblers,  the  lawyers  and  doctors,  the  academicians,  and 
even  the  prostitutes  and  criminals  were  co-mingled  into 
a  conglomerate  community.  The  result  was  that  any 
ordinary,  decent,  law-abiding  family  found  it  unwise  and 
"unhealthy,"  to  engage  in  ideological  and  political  dis- 
putes with  next  door  neighbors  who  might  have  been,  in 
their  pre-evacuation  days,  terroristic  gamblers  or  even 
criminal  fugitives.  In  normal  communities  on  the  out- 
side of  the  Segregation  Center  if  a  persons  or  families 
did  not  get  along  with  their  neighbors  they  were  free  to 
more  into  other  communities  or  to  merely  have  nothing 
to  do  with  the  unfriendly  and  undesirable  neighbors;  and 
in  the  event  that  the  neighbors  threatened  or  used  force 
upon  them  they  could  call  upon  the  local  authorities  for 
protection  with  comparative  immunity  from  revenge  or 
retribution.  In  the  type  of  community  which  existed  at 
the  Tule  Lake  Segregation  Center,  it  was  impossible  for 
the  normal  law-abiding  family  to  ignore  the  [195]  pres- 
sures, coercion  or  intimidation  from  their  neighbors. 

The  life  of  the  evacuees  in  such  an  abnormal  community 
was  further  complicated  by  the  fact  that  although  both 
United  States  citizens  and  their  enemy  alien  relatives 
were  equally  under  detention,  the  enemy  aliens  had  re- 
course for  their  grievances  under  the  terms  of  the  Geneva 
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Convention  which  was  recognized  by  our  Government  as 
applicable  to  Japanese  nationals  residing  within  the  W.  R. 
A.  centers  for  evacuees  while  grievances  of  the  citizens 
could  not  be  considered  by  the  protecting  power  or  our 
own  State  Department.  Furthermore,  in  establishing 
Tule  Lake  as  the  segregation  center  for  the  expedient 
purpose  of  segregating  the  presumably  disloyal  evacuees 
into  one  camp,  a  great  many  loyal  and  law-abiding  citi- 
zens as  well  as  aliens,  found  it  necessary  to  live  in  close 
proximity  with  others  who  openly  declared  themselves  to 
be  loyal  to  Japan.  Those  persons  who  openly  professed 
loyalty  to  Japan  were,  in  many  cases,  fanatical  and  irra- 
tional and  without  a  doubt  were  more  anxious  to  impress 
their  fellow  evacuees  within  the  camp  and  themselves 
that  they  would  be  acceptable  to  the  Japanese  government 
in  the  event  of  repatriation  or  exchange  to  Japan.  Most 
of  such  extremists  repatriated  to  Japan  during  December 
1945  and  January  1946. 

It  seems  extremely  significant  that  there  is  no  record 
of  an  attempted  escape  of  any  evacuee  resident  of  the 
Tule  Lake  Center  over  the  age  of  18  although  many 
opportunities  for  escape  did  exist.  The  only  known  case 
of  an  attempted  escape  by  any  residents  of  the  center 
involved  3  minor  youths  who  were  at  all  times  free  to 
leave  through  the  front  gate,  but  who  found  it  more  ex- 
citing to  leave  by  way  of  a  canal  running  under  a  fence 
which  was  guarded  by  an  armed  sentry. 

Under  the  conditions  of  such  an  abnormal  community 
existence,  the  residents  became  more  and  more  confused  in 
their  thinking  and  their  sense  of  values  became  so  dis- 
trought  and  degenerated  that  [196]  they  lost  all  concept 
of  the  realities  of  life.  The  resentment  of  many  against 
evacuation  and  detention  became  transformed  into  a  zeal 
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for  repatriation  or  expatriation  to  Japan.  It  is  my  opinion 
that  this  zeal  for  return  to  Japan  was  a  cumulation  of  an 
escape  phobia.  They  regarded  themselves  as  victims  of 
racial  discrimination  whose  only  ultimate  place  of  refuge 
was  Japan  where  they  would  not  be  constantly  reminded 
of  the  fact  that  ''a  Jap,  is  a  Jap."  This  expression  grew 
out  of  the  statement  "Once  a  Jap,  always  a  Jap"  which 
the  residents  attributed  to  General  DeWitt  and  resented 
very  bitterly. 

As  nearly  as  I  was  able  to  determine  from  personal 
interviews  and  investigations  there  were  approximately 
600  male  adult  evacuee  center  residents  who  had  been 
either  honorably  discharged  from  the  United  States  Army 
or  transferred  to  the  Reserves  and  released  from  military 
duty  in  February  1942.  The  certificates  of  honorable 
discharge  gave  as  the  reason  for  discharge  "for  the  con- 
venience of  the  Government."  Many  of  these  ex-service- 
men stated  to  me  that  they  resented  their  discharge  very 
bitterly.  They  explained  to  me  how  they  had  pleaded  in 
vain  with  their  commanding  officers  for  the  opportunity  to 
fight  for  the  country  of  their  birth  and  of  which  they 
were  citizens  and  the  only  country  to  which  they  owed 
loyalty,  the  United  States.  They  related  with  intense 
bitterness  the  humiliation  of  distrust  implied  by  their  cer- 
tificate of  honorable  discharge  with  the  inscription,  I 
quote  again,  "For  the  convenience  of  the  Government," 
and  they  told  me  how  from  a  month  to  three  months 
after  returning  to  their  homes  they  and  their  families 
were  evacuted  and  herded  into  detention  within  assembly 
centers  and  later  transferred  to  detention  within  reloca- 
tion centers  and  how  they  were  angered  when  they  were 
then  again  ordered  to  register  for  Selective  Service.  One 
extremely  bitter  such  ex-serviceman  stated  to  me  that  he 
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told  his  commanding  officer,  "I  know  why  I'm  discharged. 
It's  because  I'm  a  Jap.  Well,  why  don't  you  [197]  dis- 
charge the  Germans  and  the  Italians,  too?  This  is  just 
as  much  my  country  as  it  is  theirs,  and  if  you  don't  let 
us  fight  for  it  and  if  you  wouldn't  let  the  Germans  and 
Italians  fight  for  our  country,  or  the  Irish,  or  some  other 
nationality,  who  would  there  be  to  fight  for  this  country?" 

These  resentful,  discharged  soldiers  in  voicing  their 
resentments  undoubtedly  helped  crystallize  the  belief 
among  a  great  many  of  the  other  camp  residents  that 
they  would  never  again  be  acceptable  to  our  Government 
or  our  people. 

This  was  the  background  for  the  growth  and  develop- 
ment of  a  militant,  fanatical  Japanese  nationalistic  move- 
ment within  the  camp  that  caused  the  unforeseen  and  un- 
expected stampede  among  the  citizen  residents  to  re- 
nounce their  citizenship. 

It  was  a  matter  of  common  knowledge  to  those  who  had 
the  opportunity  of  observing  at  first  hand  the  reactions 
and  emotions  of  the  evacuees  in  the  Tule  Lake  Relocation 
Center  that  the  resentful  bitterness  caused  by  the  evacuation 
and  the  several  years  of  detention,  gradually  changed  into 
an  emotion  of  pessimistic  resignation  to  the  fact  that  they 
were  persona  non  grata  to  the  American  public  and  to  the 
United  States  Government.  Furthermore,  most  of  the 
camp  residents  had  lost  their  homes  and  their  friends,  and 
had  been  forced  to  liquidate,  give  away,  or  abandon,  their 
farm  equipment,  merchandise  and  such  other  valuables 
and  personal  property  as  they  had.  Through  no  fault  of 
their  own  even  before  evacuation  they  had  been  discrimi- 
nated against  because  of  their  race  and  had  been  generally 
ostricized  from  the  Caucasian  society.     Neither  were  they 
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allowed  to  enjoy  political  freedom  in  their  pre-evacuation 
home  communities  for  the  aliens  were  not  permitted  to 
become  citizens  and  the  citizens  were  nearly  all  young- 
sters under  the  voting  age.  Since  they  were  not  afforded 
the  opportunity  of  developing  strong  social  ties  within  our 
peace-time  society,  and  since  they  [198]  did  not  enjoy 
political  freedom  and  equality,  they  worked  frugally  and 
energetically  to  attain  economic  security  for  themselves 
and  particularly  for  their  children  whom  they  hoped  to 
see  grow  up  to  adulthood  with  the  benefits  of  the  highest 
attainable  education  and  the  full  right  of  United  States 
citizenship.  Evacuation,  therefore,  in  addition  to  subject- 
ing them  to  the  bitter  and  cruel  outburst  of  racial  dis- 
crimination also  had  the  effect  of  severing  the  only  strong 
roots  which  they  were  permitted  to  develop,  namely;  their 
economic  roots.  Having  lost  practically  all  economic  se- 
curity and  having  no  social,  political  and  economic  hope 
for  the  future  in  this  country,  their  thinking  naturally 
turned  to  finding  racial  and  social  refuge  and  security  in 
Japan  the  only  other  land  known  to  them;  the  land  of 
their  ancestors  and  relatives. 

The  program  of  the  government  following  evacuation 
had  the  effect  of  forcing  the  evacuees  to  choose  between 
repatriation  or  expatriation  to  Japan  or  accepting  the 
indignations  and  committing  themselves  to  a  future  in 
this  country  which  did  not  seem  to  offer  them  any  hope 
whatsoever. 

The  purpose  of  the  segregation  program  was  allegedly 
to  segregate  the  so-called  "disloyal"  from  the  loyal.  Theo- 
retically, all  of  the  "disloyal"  were  to  have  been  segregated 
to  the  Tule  Lake  Center,  that  being  the  only  segregation 
center  established  by  the  War  Relocation  Authority.  As 
a  practical  matter,  it  was  necessary  to  resort  to  arbitrary 
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tests  and  standards  having  no  legal  or  scientific  basis  in 
making  a  determination  as  to  which  of  the  evacuees  were 
loyal  and  which  were  disloyal.  The  evacuee  residents  of 
the  various  relocation  camps  were  classified  as  disloyal 
for  the  purpose  of  segregation  primarily  on  the  basis  of 
either  or  both  of  these  grounds:  (1)  If  they  answered 
the  so-called  "loyalty"  question  in  the  campwide  regis- 
tration questionnaire  negatively  or  (2)  If  they  had  ap- 
plied for  repatriation  or  expatriation  to  Japan  and  had 
not  cancelled  such  application  before  [199]  the  segregation 
census  was  taken.  In  addition  to  those  classified  as  dis- 
loyal were  permitted  to  voluntarily  accompany  the  so- 
called  disloyal  members  to  the  segregation  centers.  Fur- 
thermore, at  the  original  Tule  Lake  Relocation  Center  a 
substantial  percentage  of  the  population  which  could  not 
be  classified  as  ''disloyal"  under  the  tests  refused  to  move 
to  other  centers  and  in  order  to  qualify  themselves  for 
continued  residence  at  Tule  Lake  after  it  would  become 
a  segregation  center,  deliberately  changed  their  answers 
to  the  so-called  loyalty  question  from  "Yes"  to  "no",  or 
filed  applications  for  repatriation  or  expatriation  to  Japan. 

One  of  the  consequences  of  the  segregation  program 
was  the  transferring  to  Tule  Lake  of  most  or  nearly  all 
of  the  disciplinary  and  administrative  "problem  children" 
from  all  of  the  other  relocation  centers  thus  greatly  adding 
to  the  confusion  and  abnormality  of  the  Tule  Lake  com- 
munity. Among  these  were  the  alleged  pro-Japanese 
agitators  and  leaders,  some  of  whom  imposed  their 
authority  and  leadership  upon  a  substantial  portion  of  the 
bewildered  and  confused  population. 

The  struggle  for  power  and  control  among  the  would- 
be  leaders  was  in  general  disregarded  by  the  authorities 
as  long  as  it  did  not  interfere  with  the  ordinary  problems 
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of  administration.  There  developed  a  strong  compulsion 
among  the  evacuees  to  cling  to  the  imaginary  security 
within  the  barbed  wire  enclosure,  and  a  consuming  fear 
of  possibly  being  compelled  to  another  and  more  abhor- 
rent readjustment  into  a  community  on  the  outside  which 
they  deemed  hostile  and  dangerous.  This  fact  is  signifi- 
cant because  it  compelled  the  people  to  do  a  great  many 
things  to  reassure  themselves  that  they  would  not  be 
eligible  for  release  which  meant  to  them  eviction  from 
the  security  of  the  camp.  That,  in  turn,  made  it  appear 
to  many  who  were  not  aware  of  these  confusing  and  con- 
flicting emotions,  that  these  people  were  affirming  and 
reaffirming  their  loyalty  to  Japan  and,  therefore,  affirma- 
tively demonstrating  [200]  their  disloyalty  to  the  United 
States. 

The  November  1943  incident  at  the  Tule  Lake  camp 
which  Mr.  Burling  states  was  the  principal  cause  for  the 
enactment  of  the  sub-section  (i)  of  Section  401  of  the 
Nationality  Code  resulted  in  a  period  of  martial  law  and 
confinement  within  a  stockade  of  some  of  the  stronger 
and  least  fanatical  community  leaders. 

As  a  result  of  the  confusion  and  unrest  which  came 
about  from  a  mass  reshuffling  of  evacuees  under  the 
segregation  program,  a  group  quickly  formed  at  the  Tule 
Lake  Segregation  Center,  calling  themselves  the  true 
Japanese.  This  group  took  the  position  that  Tule  Lake 
was  no  place  for  loyal  Americans  or  persons  whom  they 
termed  ''fence  sitters."  They  circulated  a  petition  which 
they  called  the  petition  for  resegregation,  and  at  the  same 
time  conducted  an  intense  and  bitter  campaign  for  the 
expulsion  from  the  segregation  center  of  all  persons  whom 
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they  deemed  either  loyal  Americans  or  ''fence  sitters." 
Many  people  signed  the  resegregation  petition  solely  in 
self-defense. 

While  the  milder  leaders  were  confined  in  the  stockade, 
a  man  who  was  later  identified  as  the  principal  organizer 
and  leader  of  a  developing  under-cover  strong-arm  Jap- 
anese nationalistic  movement,  proceeded  to  take  over 
leadership  of  the  resegregation  movement.  This  man  had 
unusual  ability  in  organizational  strategy  and  in  many 
tactics  which  can  be  identified  only  as  similar  to  those  em- 
ployed by  the  Fascists  and  Nazis.  He  used  the  techniques 
of  spell-binding  oratory,  of  telling  gross  lies  and  of 
spreading  rumors  for  the  purpose  of  whipping  up  fear, 
hysteria,  and  mass  obedience  to  his  program  and  to  him- 
self. He  seemed  to  have  a  fanatical  zeal  to  whip  the  mass 
of  people  into  a  single  controllable  unit  which  he  hoped 
to  lead  to  Japan  through  an  exchange  of  nationals  via 
the  exchange  vessel  the  "Gripsholm."  It  is  noteworthy 
that  this  man  served  in  the  United  States  Army  during 
World  War  I  and  that  he  was  a  member  of  the  American 
[201]  Legion.  He  had  gained  fame  as  an  organizer  of 
the  Fisherman's  Union  and  as  a  lobbyist  before  the  Cali- 
fornia State  Legislature  in  connection  with  legislation 
relating  to  fishermen's  rights.  I  am  informed  that  this 
man  had  been  reported  to  the  Japanese  Government  as  a 
leftist  and  possibly  a  Communist.  I  also  learned  that 
after  he  had  firmly  resolved  to  expatriate  to  Japan  he  em- 
barked upon  a  course  of  action  which  would  help  him  in 
overcoming  the  stigma  of  having  served  in  the  United 
States  Army  and  having  otherwise  established  for  him- 
self a  record  which  might  be  repugnant  to  the  authorities 
in  Japan  by  proving  to  the  authorities  in  Japan  that  he 
was  loyal  to  Japan. 
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There  were  many  cases  of  assaults  that  occurred  during 
a  period  of  several  months  before  Mr.  Burling  arrived 
first  at  the  Tule  Lake  Center  in  early  December,  1944 
and  a  number  of  assaults  which  occurred  subsequent  to 
his  arrival,  and  during  the  entire  period  of  the  renuncia- 
tion hearing  program  in  January,  February  and  March 
of  1945.  It  is  quite  possible  that  the  administrative  staff 
of  the  War  Relocation  Authority  both  at  the  Center  and 
in  Washington,  including  the  affiant,  at  the  time  under- 
estimated or  misunderstood  the  significance  of  those  acts 
of  violence  in  their  relation  to  the  renunciation  program, 
and  perhaps  overemphasis  was  placed  upon  other  factors, 
such  as  mere  confusion  and  mass  hysteria,  as  being  the 
principal  contributing  factors  in  causing  the  flood  of  re- 
nunciations. 

A  specific  case  of  assault  and  violence  which  we  did  not 
relate  to  the  renunciation  program  at  the  time  it  occurred 
but  which  subsequently  we  were  able  to  definitely  estab- 
lish had  such  a  relationship,  was  the  serious  knifing  of 
a  young  man  about  21  years  of  age  by  an  Issei  about  50 
years  old.  A  very  thorough  investigation  of  that  knif- 
ing was  conducted  by  the  Internal  Security  Department 
and  by  the  offices  of  the  District  Attorney  and  Sheriff  of 
Modoc  County,  California.  The  victim  and  some  [202] 
four  youthful  eye  witnesses  would  not  relate  the  full  facts 
of  the  occurrence  and  at  the  time  denied  that  there  was 
any  issue  of  camp  politics  or  loyalty  involved  in  the  inci- 
dent. Charles  Lederer,  the  District  Attorney,  expressed 
the  opinion  that  the  victim  and  witnesses  had  been  intimi- 
dated not  to  testify  against  the  assailant.  The  charge 
against  the  attacker,  of  necessit}',  was  reduced  from  as- 
sault with  a  deadly  weapon  to  simple  assault  and  the  as- 
sailant was  sentenced  to  a  short  term  in  the  county  jail 
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on  a  plea  of  guilty  to  the  lesser  charge.  After  he  was 
sentenced  and  committed  to  jail,  the  victim  and  the  four 
youthful  eye  witnesses  as  well  as  many  residents  in  the 
general  vicinity  where  the  assault  occurred  petitioned  and 
pleaded  that  the  attacker  be  released  from  jail.  Investiga- 
tion revealed  that  coercion  and  intimidation  was  being 
exerted  upon  those  people  to  aid  in  securing  his  release. 
However,  it  was  not  possible  to  learn  the  identity  of  any 
of  the  coercers  and  intimidators  nor  was  it  possible  to 
learn  the  exact  issues  involved  in  that  case.  Don  San- 
born, Senior  Internal  Security  Officer  in  charge  of  the 
Colonial  Peace  officers,  later  stated  that  he  had  deter- 
mined with  reasonable  certainty  that  the  assailant  was 
one  of  the  most  feared  strong-arm  men  and  one  of  the 
unofficial  leaders  of  the  Sokuji  Kikoku  Hoshi  Dan.  Mr. 
Sanborn  requested  that  that  man  not  be  returned  to  camp 
from  the  Modoc  County  Jail,  but  if  at  all  possible  that  he 
be  transferred  directly  to  an  internment  camp.  Mr.  Bur- 
ling's  staff  was  informed  of  that  case  and  was  requested 
to  transfer  the  man  to  an  internment  camp  upon  comple- 
tion of  his  sentence  at  the  Modoc  County  jail.  However, 
even  though  his  status  was  that  of  an  enemy  alien,  we 
were  told  that  no  recommendation  could  be  made  to  the 
Attorney  General  for  the  internment  of  that  man  solely 
on  the  basis  of  our  information  and  that  only  those  who 
themselves  told  a  Department  of  Justice  hearing  officer 
of  loyalty  to  Japan  or  membership  in  a  pro- Japanese  or- 
ganization would  be  interned.  [203]  As  a  consequence, 
the  man  was  returned  to  the  camp  after  serving  his  short 
sentence  in  the  Modoc  County  Jail.  After  his  return  to 
the  camp  the  Internal  Security  Officers  reported  that  the 
assailant  was  said  to  be  engaged  in  coercing  and  intimi- 
dating many   families   and   individuals   to   renounce   their 
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citizenship.  The  victim  of  the  assault  and  his  four  friends 
were  among  those  who  renounced  their  citizenship.  When 
I  learned  of  the  renunciation,  I  questioned  these  boys 
personally  from  time  to  time  in  an  effort  to  learn  the 
identity  of  other  alleged  terrorists,  but  found  these  boys 
frightened  and  unwilling  to  give  me  any  information  or 
even  to  discuss  their  personal  experience  with  the  assail- 
ant nor  were  they  willing  to  discuss  rumors  regarding 
pressure  and  threats  of  violence  exerted  against  them  or 
other  renunciants.  I  am  informed  that  the  victim  of  that 
man's  assault  and  the  four  boys  who  witnesses  the  as- 
sault subsequently  wrote  letters  to  the  Attorney  General 
of  the  United  States  requesting  cancellation  of  their  re- 
nunciation of  citizenship  telling  for  the  first  time  the  full 
facts  concerning  the  knifing  incident  and  the  subsequent 
intimidation  and  threats  of  physical  violence  which  com- 
pelled them  to  renounce  their  citizenship. 

On  December  6,  1944,  Mr.  John  L.  Burling,  Special 
Assistant  to  the  Attorney  General  arrived  at  the  Tule 
Lake  Center  and  commenced  hearings  for  Center  resi- 
dents who  had  applied  to  the  Attorney  General  for  re- 
nunciation of  citizenship.  Apparently  the  Department  of 
Justice  and  the  Authority  had  an  advance  understanding 
that  the  more  troublesome  and  uncontrollable  Center  resi- 
dents, whose  identity  Mr.  Burling  would  determine  on  the 
basis  of  the  hearings  and  information  he  secured  from 
the  W.  R.  A.  Administration,  would  be  removed  to  De- 
partment of  Justice  Internment  Camps.  Inasmuch  as 
the   Justice    Department   would   take   only    enemy    aliens, 
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Mr.    Burling   was    concerned    solely    with   troublemakers 
falling  in  the  following  three  categories:   [204] 

1.  Internees  paroled  to  the  Tule  Lake  Center; 

2.  Issei  (original  aliens) ;  and 

3.  Renunciants  (Citizens  who  renounced  their 
citizenship  and  whose  renunciation  the  Attorney 
General  approved). 

It  was  undoubtedly  the  intent  of  both  the  Authority 
and  the  Justice  Department  that  removing  the  known 
leaders  and  more  obstreperous  members  of  the  Japanese 
nationalistic  groups  would  release  the  Center  population 
from  coercion  and  intimidation,  thereby  enabling  the 
remaining  people  to  make  their  own  free  decisions  con- 
cerning repatriation  or  relocation.  This  was  probably  in 
anticipation  of  General  Pratt's  lifting  of  the  Mass  Exclu- 
sion Order.  Unfortunately,  the  timing  of  the  Justice 
Department's  renunciation  hearings  and  removals  proved 
extremely  ill  timed  from  the  standpoint  of  helping  to 
free  the  residents  from  domination  and  terrorism  at  the 
hands  of  pro-Japanese  leaders.  Rumors  of  the  impending 
lifting  of  the  Mass  Exclusion  Order  had  apparently 
reached  the  Center  residents  and  they  were  overcome  by 
a  sense  of  nervous  tension,  distrust,  insecurity  and  a 
general  state  of  fear.  In  December,  1944,  immediately 
preceding  the  lifting  of  the  Mass  Exclusion  Order,  and 
during  Mr.  Burling's  first  series  of  hearings,  the  power 
of  the  Sokuji  Kikoku  Hoshi  Dan  and  the  Hokoku  Seinen 
Dan  was  at  its  lowest  state  and  it  then  seemed  that  these 
organizations  would  fade  into  utter  insignificance.     How- 
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ever,  the  Center  residents  were  upset  and  confused  by  rea- 
son of  the  following  three  successive  events : 

(1)  The  renunciation  hearings  from  December  6 
to  14,  1944. 

(2)  The  announcement  of  the  lifting  of  the  Mass 
Exclusion  Order  on  December  18,  1944;  and 

(3)  The  spectacular  apprehension  and  removal 
to  internment  camps  by  the  Department  of  Justice 
on  December  27,  1944  of  some  seventy  leaders  of 
the  Hoshi  Dan  and  Seinen  Dan. 

As  a  consequence,  the  terrorists  and  propagandists 
gained  a  [205]  stronger  foothold  than  ever  for  their 
pro-Japanese  organizations.  The  hush-hush  which  pre- 
ceded these  three  events  lead  to  general  community  fear 
of  imaginary  horrors,  and  the  remaining  leaders  of  the 
Hoshi-Seinan  Dan  immediately  took  advantage  of  that 
condition  by  embarking  upon  an  intensive  membership 
drive.  They  knew  the  people's  fears  of  relocation,  and 
fanned  those  fears  into  an  hysterical  pitch  by  spreading 
false  rumors  faster  and  more  effectively  than  the  Ad- 
ministration could  refute  and  counteract. 

It  was  the  consensus  of  opinion  among  the  members  of 
the  Administrative  Staff,  as  well  as  among  the  more 
sober,  intelligent  and  responsible  evacuee  residents,  that 
the  holding  of  renunciation  hearings  at  the  Tule  Lake 
Center  during  January,  February  and  March  of  1945 
was  a  most  serious  mistake.  Without  their  first  having 
been  psychologically  prepared  for  it,  the  Center  residents 
were  tragically  confused  and  terrified  by  the  sudden  lift- 
ing of  the  Mass  Exclusion  Order,  and  as  a  consequence 
they  were  easily  stampeded  into  believing  the  propagand- 
ists and  terrorists  that  renunciation  of  membership  was 
the  only  security  they  had  against  separation  of  citizen 
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members  from  alien  members  and  the  immediate  drafting 
into  the  American  Armed  Forces  of  citizens  males  over 
the  age  of  eighteen  years.  This  latter  rumor  seemed  to 
the  residents  to  have  been  substantiated  by  the  fact  that 
although  the  renunciation  Act  did  not  specify  an  age 
minimum,  Mr.  Burling,  while  at  the  Center,  announced 
that  only  citizens  who  had  passed  their  eighteenth  birth- 
day would  be  permitted  to  apply  for  renunciation  of  their 
citizenship.  The  Department  of  Justice  also  played  into 
the  hands  of  the  propagandists  and  terrorists  by  concen- 
trating on  the  members  of  the  Sokuji  Kikoku  Hoshi  Dan, 
Hokoku  Seinen  Dan,  and  Hokoku  Joshi  Seinen  Dan,  thus 
leading  credence  to  assertions  of  the  leaders  of  those 
organizations  that  renunciation  could  only  be  secured  by 
membership  in  such  organizations.  Once  this  mistaken 
notion  took  hold,  all  efforts  on  the  part  of  the  Administra- 
tion [206]  to  discredit  it  were  in  vain,  and  incalculable 
harm  resulted.  Other  factors  which  added  to  the  state 
of  confusion  and  fear  were: 

(1)  The  sensationalized  newspaper  stories  con- 
cerning terrorism  against  evacuees  who  returned  to 
the  West  Coast. 

(2)  The  lack  of  information  concerning  the  in- 
dividual exclusion  orders  which  were  being  served 
by  the  Western  Defense  Command  Process  Servers, 
and  particularly  the  meaning  and  significance  of 
the  question  "Have  you  applied  for  renunciation  of 
your  citizenship?"  which  was  asked  by  the  Process 
Servers  of  each  excludee  simultaneously  with  the 
service  upon  him  of  the  Individual  Exclusion  Order. 
(This  question  let  the  residents  to  imagine  that  the 
government  had  a  scheme  in  mind  to  trick  them  in 
the  same  way  as  they  thought  they  had  been  tricked 
in  the  loyalty  questionnaire. 
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That  the  stampede  to  renounce  did  not  occur  until  after 
December  18  is  substantiated  by  the  fact  that  at  the  out- 
set the  comparatively  small  group  of  extremists  and 
fanatics  were  the  only  ones  who  showed  a  desire  to 
renounce  their  citizenship,  but  by  the  time  the  program 
ended  more  than  80%,  of  all  the  citizens  eligible  to  re- 
nounce went  through  the  renunciation  procedure.  Even 
Mr.  Burling  was  alarmed  by  the  unexpected  deluge  of 
applications.  However,  he  believed  that  the  W.  R.  A. 
administration  was  to  blame  for  the  stampede  arguing 
that  the  Center  residents  had  been  frightened  by  the 
W.  R.  A.  announcement  that  all  centers  except  Tule 
Lake  would  close  by  the  end  of  1945  and  that  in  order  to 
avoid  the  consequences  of  Center  closing  they  sought  war 
duration  camps  security  by  renouncing.  The  announce- 
ment that  all  relocation  Centers  except  Tule  Lake  would 
be  closed  by  the  end  of  1945  may  have  been  a  minor  con- 
tributing factor  to  the  renunciation  stampede,  but  with- 
out a  doubt  the  principal  causes  of  the  stampede  were 
the  choice  of  time  and  place  at  which  the  hearings  were 
held,  and  the  unrealistic  attitude  of  many  Government 
officials  in  regarding  [207]  the  fanatical  demonstrations 
of  the  Japanese  nationalistic  groups  and  the  failure  of  the 
renunciation  applicants  to  heed  the  admonitions  of  the 
Government  officials,  as  conclusive  proof  that  the  re- 
nunciations were  motivated  solely  by  patriotic  adherence 
to  the  Japanese  Government-  As  stated  elsewhere  in  this 
affidavit,  the  demonstrations  and  the  stampede  to  re- 
nounce citizenship  were,  in  the  opinion  of  this  affiant 
and  in  the  opinion  of  many  other  Government  officials 
and  their  observers  of  a  hysterical  nature  and  not  based 
upon  a  conscious  and  free  choice  of  loyalties.  Unfor- 
tunately this  opinion  was  neither  shared  nor  given  con- 
sideration by  those  who  determined  the  time,  place  and 
procedure  for  holding  the  renunciation  hearings. 


Albert  Yuichi  Inouye  et  al.  235 

The  opinion  expressed  in  the  preceding  paragraph  was, 
in  a  measure  later  confirmed  by  many  renunciants  and 
by  citizens  who  survived  the  mass  political  suicide  psycho- 
sis. One  of  the  most  intelligent  young  men  in  the  camp 
who  was  among  the  twenty  per  centum  of  the  citizens 
who  survived,  said  to  me  after  the  renunciation  program 
ceased  as  he  pointed  to  an  equally  intelligent,  and  I  have 
no  doubt,  equally  loyal  young  man,  "There  go  I  but  for 
the  grace  of  God,  and  for  my  very  close  contact  with 
you  and  other  members  of  the  staff  because  of  being  em- 
ployed in  the  Administrative  area." 

Towards  the  end  of  the  renunciation  hearing  program, 
some  of  the  renunciants  began  to  come  out  of  their 
psychotic  state  and  called  at  my  office  for  advice  as  to 
what  steps  they  should  take  to  cancel  their  renunciation. 
After  the  hearings  closed  and  the  hearing  officers  de- 
parted for  Washington,  D.  C,  my  office  was  deluged 
with  inquiries  from  renunciants  who  wanted  to  "renounce 
their  renunciation  of  citizenship."  All  inquiries  were 
referred  to  the  Alien  Enemy  Control  Unit  of  the  De- 
partment of  Justice  in  Washington,  D.  C.  It  is  my 
understanding  that  a  very  substantial  number  of  the 
renunciants  wrote  to  Washington,  D.  C,  requesting  can- 
cellation of  their  renunciation,  and  that  a  sizeable  number 
even  sent  telegrams  [208]  to  the  Director  of  the  Alien 
Enemy  Control  Unit  stating  their  desire  to  cancel  their 
renunciation  after  hearing  unofficial  reports  that  all  re- 
nunciants would  be  deported  to  Japan. 

LOUIS  M.  NOYES 

Subscribed  and  sworn  to  before  me  this  11th  day  of 
August,  1947. 

(Seal)  FRANK  F.  CHUMAN 

Notary  Public  in  and  for  the  said  County  and  State. 
My  Commission  expires  Mar.  28,  1950.   [209] 
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AFFIDAVIT 

State  of  California 
County  of  Alameda — ss. 

Robert  H.  Ross  being  duly  sworn,  deposes  and  says, 
as  follows :    - 

From  October  16,  1944  to  March  31,  1946,  I  was 
employed  by  the  U.  S.  Department  of  the  Interior,  War 
Relocation  Authority  Segregation  Center  at  Tule  Lake, 
Modoc  County,  State  of  California.  My  official  title 
was :  Assistant  Reports  Officer,  however,  my  duties  in- 
cluded acting  as  the  official  administrative  interpreter  and 
as  a  liaison  officer  between  the  administrative  personnel 
and  the  evacuees  living  in  the  center.  As  I  was  born 
and  reared  in  Japan,  being  the  son  of  an  American  mis- 
sionary family,  and  as  I  have  spent  a  total  of  eighteen 
years  in  Japan,  I  feel  that  I  have  a  mastery  of  the  spoken 
Japanese  language. 

Prior  to  my  going  to  the  W.  R.  A.  Tule  Lake  Center, 
I  had  been  an  instructor  of  Japanese  language  at  the 
U.  S.,  Navy  Oriental  Language  School  at  the  University 
of  Colorado,  Boulder,  Colorado,  for  a  period  of  twenty- 
six  months.  ,  ]\Iy  most  recent  trip  to  Japan  was  for  a 
period  of  three  years — from  September  1938  to  Septem- 
ber 1941.  By  profession  I  am  a  college  teacher  in  the 
field  of  the  social  sciences:  I  have  an  M.A.,  Degree  in 
Sociology  from  the  University  of  Southern  California. 
At  present  I  am  teaching  at  the  San  Mateo  Junior  Col- 
lege, San  Mateo,  California. 

The  above  personal  background  has  been  set  down 
solely  as  evidence  as  to  my  qualifications  for  making  the 
following  observations  concerning  the  situation  obtaining 
at  Tule   Lake   Center   during   the   seventeen   and   a   half 
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months  during  which  time  I  was  employed  there  as  one 
of  the  administrative  personnel.  It  was  during  these 
months  that  the  renunciation  hearings,  mitigation  hear- 
ings— both  conducted  by  the  Department  of  Justice — 
and  other  events  which  had  a  bearing  upon  the  renuncia- 
tions of  United  States  citizenship  in  general,  took  place 
at  Tule  Lake  Center.  [210] 

As  official  interpreter,  I  was  present  and  participated  in 
the  following  types  of  activities :    Renunciation  of  citizen- 
ship  hearings,    which   took   place   from    December,    1944 
until  almost  half   way   into   the  year    1945;   trials,   both 
criminal   and   political,   held   on   the   project   and   off   the 
project  at  the  Modoc  County  Superior  Court — the  politi- 
cal   trials    almost    always    involved    leaders    of    the    pro- 
Japanese  patriotic  organizations  known  as  the  Hoshi-dan 
(parent  group)  and  Hokoku-dan  (young  men's  organiza- 
tion) ;   interviews   and   meetings   in   the   company   of   the 
project  attorney,  Louis  M.  Noyes,  the  two  assistant  project 
directors,    Harry    L.    Black    and    Martin    P.    Gunderson 
and    others    at    which    times    certain    evacuees — individ- 
ually and  in  groups — were  interrogated  on  certain  issues 
related  to  the  various  center  problems;  meetings  of  the 
block  managers  organization  which  functioned  as  a  cen- 
tral  local    administrative    body    within    the    colony:    and 
mass  meetings  between  administrative  personnel  and  large 
groups   of   disloyal  Japanese   evacuees   of   both    the    first 
and    second    generation.      On    many    occasions    I    visited 
here  and  there  in  the  center,  talking  to  evacuees  of   all 
types,  ages  and  affiliations.     Many  of  these  conversations 
were  carried  on  in  the  Japanese  language. 

One  of  my  strongest  convictions  is  as  follows:  There 
were  many,  many  splendid  American  born  young  men 
and  women  of  Japanese  ancestry  in  the  Tule  Lake  Center 
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who  would  not  have  renounced  their  United  States 
Citizenship  had  it  not  been  for  the  community  mass 
hysteria  which  had  been  produced  within  the  confines  of 
the  man-proof,  barbed  wire  enclosure  over  a  period  some- 
times extending  over  two  to  three  years  and  which  had 
insidiously  penetrated  the  minds  of  these  impressionable 
young  men  and  women  to  such  an  extent  that  they  had 
lost  the  ability  to  think  logically  and  even  rationally. 
These  people  could  not  think  clearly  because  they  were 
obsessed  by  fears — fear  arising  from  intimidation,  pres- 
sure and  rumors;  fear  of  bodily  injury  either  to  them- 
selves or  to  their  loved  ones. 

When  one  stops  and  considers  the  make-up  of  the 
human  mind  [211]  and  mental  processes,  one  is  forced 
to  admit  that  there  is  only  a  very  thin  line  marking  the 
division  between  normal  sanity  and  borderline  mental 
neurosis  or  psychosis.  In  other  words,  it  is  hard  to 
judge  whether  one  is  mentally  normal  or  slightly  neurotic. 
Under  the  environmental  influences  found  to  be  prevalent 
at  Tule  Lake  Center,  it  is  quite  natural  for  the  im- 
pressionable minds  of  young  men  and  women  who  were, 
in  many  instances,  only  in  their  later  teens,  to  become 
slightly  "off  center"  as  it  were.  It  was  easy  for  these 
young  people  to  lose  their  mental  equilibrium  in  such  a 
topsy-turvey  world  as  the  one  in  which  they  had  been 
forcibly  detained. 

Many  of  these  young  renunciants  of  whom  I  speak 
had  spent  their  sixteen  and  seventeenth  years  inside  a 
barbed-wire  enclosure,  rubbing  elbows  at  close  range 
with  the  same  people  day  after  day,  month  after  month. 
Rumors  were  rampant;   started  and  spread  by  members 
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of  the  pro-Japan  patriotic  organizations  mentioned  above. 
There  were  even  strong-armed  gangs  of  fanatical  young 
men  going  about  at  night,  intimidating,  threatening, 
attacking,  beating  and  even  threats  of  murder.  The 
local  evacuee  "police"  force  within  the  colony  were 
themselves  afraid  to  take  sides  in  political  issues  or  to 
interfere  in  the  activities  of  the  "goose-stepping,  bugle 
blowing,  shouting,  hoodlums"  who  so  proudly  called 
themselves  *'Sons  of  Nippon." 

Pressure  groups  of  these  young,  show-off  hot-heads — 
fanatical  scapegoats  doing  the  "acting"  while  behind  the 
scenes,  "agitators,"  the  undercover  "brains,"  pulled  the. 
strings — made  it  impossible  for  loyal  Japanese-American 
citizens  to  live  peacefully  with  any  degree  of  personal 
security  or  safety.  (The  "behind  the  scenes"  men  are 
termed,  "advisors  and  strategists  who  were  much  more 
powerful  than  the  known  leaders  and  members  of  the 
disloyal  organizations"  according  to  Louis  M.  Noyes, 
former  project  attorney  at  Tule  Lake.  I  quite  agree 
with  him  in  this  matter.)  The  only  way  in  which  these 
loyal  citizens  could  appease  their  tormentors  was  by 
renouncing  their  U.  S.  citizenship.   [212] 

The  Hoshi-dan  and  the  Hokoku-dan  took  advantage  of 
every  opportunity  to  misinterpret  and  garble  the  informa- 
tion circulated  in  the  colony  by  both  the  Department  of 
Justice  and  W.  R.  A.  authorities.  Reports  from  the 
outside  press  which  told  of  the  bitterness  of  West  Coast 
residents  toward  the  returning  evacuees  after  the  Army 
had  rescinded  the  West  Coast  ban  on  people  of  Japanese 
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descent  were  played  up  to  further  frighten  and  misguide 
the  residents  of  the  center.  Reports  that  evacuees  were 
to  be  forced  to  leave  the  camp  unless  they  renounced 
their  citizenship  were  spread  in  the  camp  by  these  dis- 
loyal groups.  All  of  this  only  added  to  the  already  con- 
fused atmosphere  making  the  "pressure"  all  the  more 
unbearable.  Under  this  continuous  psychological  *'war 
of  nerves"  even  those  who  had  tenaciously  held  on  to 
their  U.  S.  citizenship,  finally,  in  sheer,  final  desperation 
were  forced  to  report  for  their  renunciation  hearings. 

The  hearings  were  proceeding  day  after  day  during 
this  period.  Special  transportation  was  made  available 
to  all  who  wished  to  renounce.  The  way  was  made  easy. 
Like  a  mill,  grinding  on  and  on,  the  renunciation  proceed- 
ings continued.  The  hearings  often  took  only  a  few 
minutes.  Many  to  whom  I  talked  afterwards  told  me 
that  it  was  not  until  after  their  hearings  were  over  and 
they  had  returned  to  their  barracks  that  they  fully 
reahzed  for  the  first  time  just  what  they  had  done. 
These  people  disavowed  their  U.  S.  citizenship  on  grounds 
far  removed  from  any  criterion  of  political  allegiance. 

In  January,  1946,  I  did  a  good  deal  of  the  interpreting 
at  the  time  of  the  mitigation  hearings  which  were  re- 
hearings  of  certain  renunciants  who  wished  to  remain  in 
this  country.  At  this  time  these  people,  most  of  whom 
were  "stateless"  persons,  were  given  a  chance  to  "show 
cause"  why  they  should  not  be  "removed  to  Japan." 
Many  sad  stories  were  told  and  many  long,  detailed  notes 
were  taken  down  by  the  Department  of  Justice  stenog- 
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raphers  which  I  [213]  am  certain  would  bear  out  my 
contention,  as  above  stated,  that  a  sizable  number  of  those 
who  renounced  their  citizenship  did  so  with  no  feelings 
of  disloyalty  to  this,  their  native  country,  but  did  so 
merely  because  they  were  victims  of  circumstances  be- 
yond their  control,  victims  of  the  mass  hysteria  which 
swept  the  whole  community.  A  heavy  mist  lay  over  the 
camp  blotting  out  reality  and  rational  thinking.  These 
people  really  didn't  know  what  was  going  on  in  the  world 
at  large.  Radio  broadcasts  during  the  war  had  been 
interpreted  to  them  by  members  of  the  disloyal  groups 
as  pure  "propaganda."  The  newspapers  carried  con- 
flicting stories.  Statements  by  various  government  offi- 
cials were  confusing  and  often,  to  them  at  least,  were 
inconsistent. 

Living  apart  from  the  rest  of  the  world  for  a  period 
of  from  two  to  three  wears  in  such  an  environment  as 
obtained  at  the  Tule  Lake  Center  from  early  in  1942  to 
the  twentieth  of  March,  1946,  would  be  more  than  many 
a  strong  minded  person  could  bear  without  something 
happening  to  his  mental  outlook,  regardless  of  race,  color 
or  creed.  Tule  Lake  Center  was  the  psychopathic  ward 
of  the  War  Relocation  Authority. 

Once  removed  from  this  camp  and  allowed  to  return 
to  take  up  their  places  in  the  outside  world's  affairs 
brought  these  people  again  into  the  world  of  reality. 
Proper  adjustments  can  be  made  by  people  who  have 
been  under  severe  mental  strain  once  the  causes  of  this 
strain  are  removed.     These  American  born  Japanese  are 
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no  exception.  The  readjustment  problems  are  great  and 
because  these  people  now  have  no  citizenship  in  any 
country  their  problems  are  just  that  much  greater.  It 
seems  to  me  that  worthy  members  of  this  group  of 
renunciants — considered  on  the  basis  of  individual  merit — 
should  be  given  back  their  United  States  citizenship. 

May  I  call  attention  to  a  new  book  which  has  just 
been  released  by  the  University  of  Cahfornia  Press  bear- 
ing the  title:  The  Spoilage,  by  Dorothy  S.  Thomas  and 
Richard  Nishimoto.  This  book  [214]  is  a  sociological 
study  made  of  the  evacuation  and  resettlement  problems 
of  the  Japanese  Americans.  The  chapter  headings  in  this 
book  are  as  follows:  "Evacuation,  Detention,  Registra- 
tions, Segregation,  Revolt,  Supression,  Accommodation, 
Underground,  Interlude,  Informers,  Incarceration,  Re- 
segregation,  and  Renunciation." 

I  submit  the  above  statements  after  careful  thought 
and  with  the  appeal  that  this  question  before  the  court 
be  considered  carefully  from  every  possible  point  of  view 
before  judgment  is  pronounced. 

ROBERT  H.  ROSS, 
16130  Via  Alamitos, 
San  Lorenzo,  California. 

Subscribed  and  sworn  to  before  me  this  12  day  of 
Dec,  1946. 

ALYCE  MAE  STURGUS 
Notary  Public 

My  commission  expires  Apr.  6,  194. [215] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  HARRY  L.  BLACK 

State  of  California 
County  of  Merced — ss. 

The  affiant,  Harry  L.  Black,  whose  permanent  resi- 
dence is  335  North  Kenwood  Street,  Burbank,  California, 
deposes  and  makes  the  following  statement: 

I  was  employed  by  agencies  of  the  United  States  Gov- 
ernment in  duties  related  to  the  evacuation  of  persons  of 
Japanese  ancestry  from  the  West  Coast  as  follows : 

From  April  4,  1942,  to  May  25,  1942,  as  Assistant 
Manager  of  the  Manzanar  Assembly  Center  of  the  War- 
time Civil  Control  Administration  at  Manzanar,  Cali- 
fornia. This  period  of  employment  extended  from  virtu- 
ally the  opening  date  of  the  Center  until  its  transfer  to  the 
War  Relocation  Authority  as  one  of  its  ten  relocation 
centers.  , 

From  May  25,  1942,  to  November  1,  1942,  as  Center 
Manager  of  the  Wartime  Civil  Control  Administration 
assembly  center  at  [216]  Merced,  California.  This  period 
of  employment  extended  from  some  three  weeks  after  the 
opening  of  the  center  until  it  was  closed  by  the  transfer 
of  its  entire  population  of  Japanese  ancestry  to  the  re- 
location center  of  the  War  Relocation  Authority  at 
Granada,  Colorado. 

From  September  13,  1943.  to  May  4,  1946,  as  Assistant 
Project  Director  of  the  Tule  Lake  Center  of  the  War 
Relocation  Authority  at  Tule  Lake,  Modoc  County,  Cali- 
fornia. This  period  of  employment  extended  from  the 
date  of  the  first  train  movement  of  the  segregation  pro- 
gram to  the  close  of  the  Center. 
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From  the  date  of  my  entrance  on  duty  at  Tule  Lake 
until  November  1,  1944,  I  served  as  Assistant  Project 
Director  in  charge  of  the  Division  of  Community  Man- 
agement, which  included  such  activities  as  Health,  Wel- 
fare, Education,  Internal  Security,  Community  Activities, 
Business  Enterprises  and  Community  Analysis.  From 
November  1,  1944,  until  the  closing  date  of  the  Center, 
May  4,  1946,  I  served  as  Assistant  Project  Director  in 
charge  of  the  Division  of  Administrative  Management 
which  included  such  activities  as  Finance,  Supply,  Pro- 
curement, Property  Management,  Mess  Operations,  Evac- 
uee Property,  Statistics,  Office  Services,  and  Personnel. 
My  duties  during  this  time  also  included  those  of  Project 
Hearing  Officer,  to  hear  and  act  on  disciplinary  cases  in 
accordance  with  War  Relocation  Authority  regulations. 
I  also  served  as  Acting  Project  Director  in  the  absence 
of  Mr.  Best. 

The  above  abstract  of  my  employment  is  given  to 
indicate  the  opportunity  which  I  have  had  to  become 
familiar  with  the  whole  program  of  the  evacuation  of 
persons  of  Japanese  ancestry  from  the  West  Coast  and 
with  the  complexities  of  administration  presented  in  the 
operation  of  Tule  Lake  Center.  Aside  from  being  one 
of  the  largest  centers  under  the  jurisdiction  of  the  War 
Relocation  Authority,  Tule  Lake  became  a  particular  con- 
sideration for  the  W.  R.  A.  when  it  was  designated  as 
the  "Segregation  Center,"  into  [217]  which  would  be 
assembled  all  the  residents  of  all  centers  who  were  deter- 
mined to  be  either  loyal  to  Japan  or  of  questionable 
loyalty  to  the  United  States. 

I  was  not  employed  by  the  War  Relocation  Authority 
at  the  time  preparations  were  being  made  for  the  segrega- 
tion   program,    and    particularly    during    the    time    when 
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determinations  were  being  made  in  Tule  Lake  as  to  what 
residents  would  be  transferred  to  other  centers  for  ulti- 
mate relocation  as  being  "loyal"  to  the  United  States; 
or  as  to  what  residents  of  other  centers  would  be  trans- 
ferred to  Tule  Lake  Center  as  being  ''loyal"  to  Japan. 
I  do  know  that  these  determinations  were  made  almost 
exclusively  on  the  basis  of  ''registration"  in  which  process 
all  residents  of  all  centers,  with  the  exception  of  minor 
children,  were  required  to  submit  registration  forms,  the 
same  as  for  Selective  Service,  and  in  which  they  were 
required  to  give  answers  to  two  questions  which  related 
to  their  loyalty  to  the  United  States. 

I  am  not  prepared  to  say  whether  or  not  this  procedure 
for  making  the  determination  of  what  individuals  and 
families  should  be  gathered  for  segregation  at  Tule  Lake 
and  what  individuals  should  become  (or  remain)  resi- 
dents of  other  centers  was  the  best  that  could  be  devised. 
However,  it  must  be  remembered  that  under  the  pressure 
of  public  opinion,  under  the  "yammering"  of  certain  ele- 
ments of  the  public  press,  and  under  the  bedevilment  of 
prominent  officials,  committees,  and  agencies  of  the  gov- 
ernment itself,  the  War  Relocation  Authority  had  to  do 
a  sorting  job  which  affected  some  110,000  residents  of 
ten  relocation  centers  within  an  inconscionably  short 
space  of  time,  and  under  a  procedure  so  hurried,  so  in- 
considerate of  human  exigencies,  and  so  complicated  by 
relationships  with  other  government  agencies,  that  no 
responsible  official  of  the  War  Relocation  Authority  itself 
would  maintain  that  a  good  job  had  been  done.  The 
utmost  claim  that  could  be  made  would  be  to  the  effect 
that  it  was  the  [218]  best  job  that  could  be  done  under 
the  circumstances.  One  can  fearlessly  challenge  any 
other  group,  organization  or  agency  to  do  a  better  job. 
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The  inadequacy  of  the  procedure  can  be  simply  illus- 
trated. On  the  basis  of  the  selection  standards,  of  a 
total  presegregation  population  of  approximately  13,000 
at  Tule  Lake,  only  6,250  individuals  and  family  members 
chose  to  go  to  some  other  center  for  ultimate  relocation, 
while  the  remaining  number  of  almost  7,000  chose  to 
remain  at  Tule  Lake  and  be  regarded  as  "loyal"  to  Japan. 
On  the  basis  of  the  same  selection  standards,  only  131 
individuals  and  family  members  among  the  pre-segrega- 
tion  population  of  7.000  of  the  Granada  (Colorado) 
Relocation  Center  chose  to  come  to  Tule  Lake  as  seg- 
regants.  In  terms  of  percentage  the  same  selective 
process  found  approximately  51.9%  disloyal  to  the  United 
States  at  Tule  Lake,  and  only  1.8%  at  Granada. 

The  only  justifiable  conclusion  is  that  factors  other 
than  the  sole  question  of  "loyalty"  either  to  the  United 
States  or  Japan  were  the  motivating  considerations  when 
the  residents  were  confronted  with  the  necessity  of  giving 
some  answer  to  the  loyalty  questions  on  the  registration 
questionnaire.  The  most  significant  was  that  in  general 
evacuees  did  not  wish  to  move,  and  particularly  residents 
of  Tule  Lake  did  not  wish  to  be  moved  to  any  other 
relocation  center,  especially  outside  the  state  of  California. 
Some  other  considerations,  generally  applicable  to  all 
centers  are  set  forth  with  clarity  in  Mr.  Burling's  affidavit. 
There  was  an  understandable  anxiety  on  the  part  of 
some  Issei  to  return  to  the  homeland;  the  anxiety  of 
adult  children,  either  Nisei  or  Kibei,  to  maintain  their 
family  unity  and  not  be  separated  from  their  parents: 
the  fear  of  the  Selective  Service  draft  both  on  the  part 
of  eligibles  and  their  family  members ;  the  dominance  of 
the  parents  over  their  children;  the  feeling  of  failure 
and    frustration    over    the    loss    of    property    and    assets 
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representing  a  [219]  lifetime  of  labor  and  saving  through 
evacuation  from  pre-war  homes;  discrimination  against 
the  Japanese  as  compared  to  the  treatment  of  residents  of 
other  enemy  nationahties ;  the  hopelessness  of  facing  the 
necessity  of  starting  again  from  scratch  to  make  a  Hving 
in  a  perhaps  hostile  community  outside  the  West  Coast 
zone  where  most  had  previously  made  their  homes;  the 
frustration  and  depression  induced  by  living  abnormal, 
regimented  lives  in  an  abnormal,  regimented  government 
center;  the  crowded,  dismal  barracks;  the  unpalatable 
food  of  the  messhalls ;  the  lack  of  privacy  in  the  community 
lavatories  and  laundry  rooms;  the  "concentration  camp" 
atmosphere  of  the  daily  routine;  and  the  feeling  that 
the  "rights  of  man"  as  applied  to  other  citizens  and  other 
aliens  did  not  apply  to  them. 

Whatever  else  may  be  said,  it  is  certain  that  the  segre- 
gation program  did  bring  together  at  Tule  Lake,  along 
with  those  who  honestly  felt  an  allegiance  to  Japan  and 
to  the  Japanese  Emperor,  virtually  all  the  trouble-makers, 
the  malcontents,  the  factious,  the  rebellious  and  frus- 
trated, the  draft-dodgers,  the  fanatics,  the  social  misfits, 
the  professional  "organizers,"  the  petty  "politicians"  and 
"political"  leaders,  and  their  gangs  of  "goons"  and 
"strong-arm"  boys.  To  Tule  Lake  came  the  worst  ele- 
ments of  all  the  other  centers. 

It  should  be  helpful  to  understand  the  effect  upon  resi- 
dents of  the  Japanese  centers  of  the  endless  requirement 
of  answering  questions  and  filling  out  questionnaires. 
From  the  first  registration  required  by  General  DeWitt 
under  the  terms  of  the  evacuation  order,  the  residents 
of  the  reception  centers,  the  assembly  centers,  and  finally 
the  relocation  centers  were  constantly  beset  with  the 
necessity  of  providing — not  once,  but  time  and  again — 
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information  about  themselves  and  their  family  members. 
The  Army,  the  Department  of  Justice,  the  Wartime  Civil 
Control  Administration  and  the  War  Relocation  Authority 
were  only  [220]  the  most  important  of  the  agencies 
which  had  to  compile  a  mass  of  records  and  statistics. 
In  the  course  of  supplying  all  of  this  information,  it 
would  seem  that  most  of  the  individuals  and  family  heads 
were  almost  "questionnaired"  to  death.  And  in  the  course 
of  this  endless  process  of  amassing  records  by  question- 
naires and  interviews,  it  would  be  only  natural  for  many 
a  well-intentioned  resident  to  arrive  at  the  conclusion 
that  much  of  the  questioning  was  irrelevant  and  what- 
ever answers  were  given  were  more  or  less  immaterial. 
Ultimately,  I  am  sure,  many  arrived  at  a  point  where 
their  answers  to  questions  were  neither  honest  nor  sincere. 
I  hold  this  to  be  the  case  with  the  registration  question- 
naire. There  is  no  doubt  at  all  in  the  minds  of  many 
responsible  former  W.  R.  A.  officials  that  in  innumerable 
cases  the  failure  to  give  the  "Yes — Yes"  answer  to  the 
loyalty  questions  was  induced  by  other  considerations 
other  than  a  desire  to  answer  truthfully,  honestly  and 
sincerely.  The  interviewee  in  instances  without  number 
obviously  asked  himself  before  answering:  "What  will 
happen  to  me  if  I  say  'Yes'?"  "What  will  happen  if  I 
say  'No'?"  "What  will  happen  to  my  family?"  "Will 
I  be  sent  to  Arkansas?"  "Will  I  be  forced  to  go  to 
some  place  I  do  not  like?"  "May  I  be  allowed  to  remain 
here?"  "Can  I  take  my  children  with  me?"  And  so  on 
ad  infinitum  until  the  interviewee  learns  to  get  along 
by  giving  the  "right,"  or  the  expedient  answer  rather 
than  the  honest,  the  true  and  the  sincere  answer.  There 
is  no  doubt  also  that  this  philosophy  and  practice  in  re- 
spect to  answering  questions  carried  over   in  a  measure 
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to   interrogations   regarding   the  renunciation   of   citizen- 
ship and  the  later  mitigation  hearings. 

To  add  further  confusion,  the  poHcies,  the  procedures, 
the  programs  and  the  plans  of  the  governmental  agencies, 
including  W.  R.  A.,  the  Army,  and  the  Department  of 
Justice,   changed   so   frequently   that  the   evacuees   rarely 
knew  what  they  could  depend  [221]  upon.     Furthermore 
the  agencies  were  often  not  in  position  to  make  definite 
and  mutually  agreeable  plans  with  the  certainty  of  being 
able  to  go  ahead  and  carry  them  out.     For  example,  Mr. 
Burling  makes  an  important  point  of  the  announcement 
made  by  the  War  Relocation  Authority  to  the  effect  that 
its  centers  would  be  closed  by  January  1,  1946;  and  he 
dwells  upon  the  effect  this  announcement  had  upon  the 
number  of   applications   for   the   renunciation   of   citizen- 
ship received  by  the  Department  of  Justice.     What  Mr. 
Burling   does   not   reveal   is   that   if   the   Department   of 
Justice  had  been  willing  and  able  to  carry  out  the  program 
the  Director  of  the  War  Relocation  Authority  had  rea- 
son to  believe  it  would  carry  out,   all   of  the  relocation 
centers,  including  Tule  Lake,  could  have  been  closed  not 
later  than  January  1,  1946.     The  relocation  program  was 
always  ahead   of   its   announced   schedule.      Center   after 
center  closed  on  time,  and  some  many  days   in  advance 
of   the   scheduled   date.      And   in   the   last   days   at   Tule 
Lake,  the  relocation  program  was  so  close  on  the  heels 
of  the  Department  of  Justice  that  it  was  held  up  only 
because  the  Department  of  Justice  could  not  decide  who 
it  was  going  to  intern  and   who   it  was   not.     And   the 
last  relocatable  person  went  out  the  gate  the  same  night 
that    the    last    Department    of    Justice    internment    train 
pulled  out.     Some  of  the  notifications  of  Department  of 
Justice  "releases"   came   so   late   that   several   individuals 
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were  removed  from  the  "internment"  train  after  they 
had  been  searched,  processed,  and  put  aboard  to  go  to  the 
family  internment  camp  at  Crystal  City,  Texas,  or  the 
single  men's  camp  at  Santa  Fe,  New  Mexico. 

With  this  degree  of  wavering  and  indecision  on  the 
part  of  government  agencies  which  had  the  responsibility 
to  deal  with  the  handling  of  evacuation,  relocation,  segre- 
gation, renunciation,  mitigation,  internment,  expatriation, 
repatriation,  it  is  certainly  not  difficult  to  understand  how 
many  evacuees  got  befuddled  [222]  in  their  own  thinking. 
There  were  cases  in  which  the  Department  of  Justice  had 
announced  that  all  aliens  of  such  and  such  list  would  be 
deported.  These  aliens  induced  their  Nisei  family  mem- 
bers, sometimes  adult  and  sometimes  minors,  sometimes 
by  persuasion  and  sometimes  by  threats,  intimidations, 
and  even  violence,  to  renounce  their  citizenship  so  that 
they  could  all  go  to  Japan  as  a  family,  or  at  least  all 
could  be  together  whatever  happened,  only  to  find  that 
ultimately  the  Department  of  Justice  would  determine  that 
the  alien  parents  would  not  be  deported  and  that  they 
should  be  relocated,  while  the  now  renunciant  offspring 
would  face  deportation  without  their  parents. 

No  one  who  is  at  all  familiar  with  the  history  of  Tule 
Lake  Center,  particularly  subsequent  to  segregation,  would 
attempt  to  minimize  the  turbulence  of  community  life 
there.  Mr.  Burling's  statement  has  not  overdrawn  the 
facts  with  respect  to  the  period  with  which  he  assumes 
he  be  familiar.  However,  the  turbulence  extended  much 
farther  back.  He  makes  casual  and  brief  reference  to 
some  incidents  to  which  major  importance  should  be 
attached.  The  arrivals  and  departures  of  segregation 
trains  occupied  approximately  one  month  before  the  com- 
pletion of   the   first   phase   of   segregation   during   which 
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the  bulk  of  the  transfers  were  made.     Scarcely  had  the 
incoming  segregants  settled  in  their  newly  assigned  quar- 
ters when  there  began  a  scramble  for  power  and  leader- 
ship within  the  colony  (residential  area).     Two  incoming 
continguents,    one    from    Central    Utah    and    one    from 
Jerome,  Arkansas,  arrived  with  an  organization  already 
formed  for  seizing  the  political  leadership  of  the  colony. 
This  leadership  was  desirable  because  it  carried  a  certain 
influence  in  the  assignment  of  jobs  which  \vere  filled  by 
evacuee  employees.     For  instance,  the  job  of  block  man- 
ager was  a  position  of  prestige  and  importance.     Jobs  in 
the  hospital  were   desirable   because  of   the   privilege   of 
special  passes  and  the  privilege  of  having  some  meals  at 
the  hospital  mess.  [223]  Jobs  in  the  block  messhalls  were 
desirable  because  of  easy  access  to  the  best  servings  of 
food.     Jobs  in  Mess  Operations  were  desirable  because 
of  the  opportunity  to  discriminate  favorably  in  behalf  of 
one's  own  block  in  the  distribution  of  mess  supplies.    Jobs 
in  the  Motor  Pool  were  desirable,  especially  if   an  em- 
ployee liked  to  drive  a  tfuck  or  enjoyed  riding  on  one. 
Jobs  in  the  colonial  police  were  desirable  if  one  liked  to 
be  officious  or  bossy. 

Aside  from  the  two  contingents  which  had  come  pre- 
pared to  gain  community  leadership  in  the  colony,  there 
remained  a  considerable  contingent  of  former  Tule  Lake 
residents  who  felt  that  they  might  retain  the  prerogatives 
of  leadership  for  themselves.  Recognizing  at  once  the 
conflict  of  interests  involved,  the  leaders  of  the  three 
groups  got  together  and  decided  to  consolidate  rather  than 
fio-ht  one  another.  In  the  consolidation,  however,  it 
seemed  that  some  ascendancy  went  to  the  Jerome  group, 
and  it  was  leaders  from  Jerome  who  headed  the  first 
anti-administration  demonstration  on  the  occasion  of  Mr. 
Mvers'   visit   to   the   Center,    November    1,    1943.      The 


252  Tom  C.  Clark  et  al.  vs. 

leaders  seized  upon  the  occasion  of  a  truck  accident  in 
which  one  evacuee  farm  worker  lost  his  life  to  stir  up 
trouble  against  the  administration.  They  brought  about 
a  work  stoppage  on  the  farm  and  tried  to  initiate  a 
series  of  bargaining  conferences  with  the  administration, 
the  objective  of  which  was  to  gain  administration  recogni- 
tion for  their  group  and  to  advance  their  prestige  among 
the  residents  of  the  colony. 

The  climax  of  this  effort  came  on  November  1  when 
the  group  caused  their  henchmen,  hand-picked  "block 
representatives,"  to  make  a  fake  "official"  announcement 
in  all  messhalls  at  noon  that  day  that  Mr.  Dillon  Myer 
would  make  a  public  address  in  the  administration  area 
at  one  o'clock.  Quite  naturally  all  residents  were  taken 
in  by  the  unauthorized  announcement,  and  all  who  could 
did  come  to  the  administration  area  to  hear  Mr.  Myer's 
talk.  [224]  Newspapers  later  described  this  assembly  as 
a  "riot."  It  was  far  from  that.  It  is  true  that  the 
leaders'  "goons"  did  round  up  stragglers  from  all  corners 
of  the  colony  and  they  made  their  best  effort  to  see  that 
the  crowd  was  as  large  as  possible.  They  even  invaded 
the  hospital  to  bring  out  workers  to  add  to  the  size  of  the 
assembly.  The  intention  of  the  leaders  was  to  impress 
Mr.  Myer  and  other  members  of  the  W.  R.  A.  staff  that 
this  crowd  of  "followers"  looked  to  them  for  leadership. 
They  requested  a  conference  with  Mr.  Myer.  Mr.  Myer 
had  expected  to  meet  with  representatives  groups  from 
the  colony  and  he  saw  no  reason  why  he  should  not 
meet  with  the  present  group.  So  for  two  hours  or  more 
he  conferred  with  the  group  in  the  office  of  the  Project 
Director  while  the  assembly  of  "followers"  outside  stood 
wearily  and  patiently  waiting  for  the  promised  address 
from  Mr.  Myer.     There  were  old  men  leaning  on  canes; 
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tired  women  with  young  children  hanging  to  their  skirts; 
young  boys  and  girls  wondering  why  they  had  to  stay 
there  instead  of  going  home.  There  was  no  disorder 
in  the  crowd — none  at  all  except  at  the  hospital  where  the 
W.  R.  A.  Medical  Officer  had  been  assaulted  because  he 
physically  opposed  the  "goons"  who  invaded  the  hospital 
outside  of  visiting  hours  to  get  more  workers  to  join  the 
crowd  outside. 

The  proceedings  of  the  meeting  with  Mr.  Myer  are  a 
matter  of  W.  R.  A.  record.  Mr.  Myer  declined  to 
recognize  the  present  group  as  the  exclusive  representa- 
tives of  the  population  of  the  colony.  He  declined  to 
entertain  their  "demands,''  but  said  that  he  would  be  glad 
to  have  their  suggestions  and  recommendations  for  better 
colony  administration,  and  concluded  by  saying  that  he 
had  the  utmost  confidence  in  the  Project  Director  and 
that  he  would  refer  to  him  their  suggestions  and  recom- 
mendations for  whatever  action  he  saw  fit.  Mr.  Myer 
included  the  same  comment  in  his  remarks  to  the  assembled 
residents  after  the  meeting  was  over.   [225] 

Following  the  "hoax"  calling  of  a  mass  meeting  in  the 
administration  area,  an  order  was  published  forbidding 
the  assembly  of  unauthorized  groups  in  the  administration 
area.  This  order  was  violated  the  evening  of  November 
4  when  a  group  of  about  50  young  men  did  assemble  in 
the  administration  area  and  attempted  to  interfere  with 
trucks  and  drivers  from  the  Motor  Pool  who  were  at 
work  moving  some  commissary  supplies  from  the  ware- 
houses to  the  farm  for  the  use  of  a  special  crew  which 
had  been  brought  in  from  other  centers  to  complete  the 
harvest  which  the  colony  work  stoppage  had  halted. 

Members  of  the  Internal  Security  (then  only  seven  in 
number,  and  unarmed)  attempted  to  send  the  group  back 
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to  the  colony  where  they  belonged.  This  attempt  re- 
sulted in  an  encounter  in  which  one  Internal  Security 
Officer  and  several  evacuees  were  hurt.  It  was  during 
this  encounter  that  Mr.  Best  called  Colonel  Austin,  of 
the  Military  Police,  and  asked  him  to  come  in  and  take 
charge  in  accordance  with  the  Standard  Operating  Pro- 
cedure between  the  W.  R.  A.  and  the  Army.  (It  is 
noted  that  Mr.  Burling's  statement,  by  indirection,  indi- 
cates that  Mr.  Best  called  the  Military  Police  because  he 
thought  he  himself  was  about  to  be  attacked.  This  is 
only  one  of  several  instances  in  Mr.  Burling's  statement 
where  he  gives  an  erroneous  impression  by  indirection.) 

The  Army  control  of  the  Center  continued  from  Novem- 
ber 4  until  January  24.  During  that  time  a  large  number 
of  arrests  and  apprehensions  were  made  by  the  Army. 
Those  arrested  were  placed  under  guard  in  a  stockade, 
and  later  the  stockade  was  enlarged  to  care  for  the 
larger  number  who  were  picked  up  and  held  by  the 
Military  Police.  Additional  man-proof  fences  were  put 
up  between  the  residential  area  and  the  hospital  and  be- 
tween the  hospital  and  the  administration  area.  A  larger 
Internal  Security  force  was  employed  and  the  Officers 
provided  with  arms  and  patrol  cars. 

When  these  precautionary  and  security  measures  were 
[226]  arranged,  the  Military  Police  turned  the  administra- 
tion of  the  Center  back  to  the  W.  R.  A.  on  January  24. 
But  they  still  held  about  375  prisoners  in  the  stockade, 
including  all  of  the  members  of  the  self-constituted  "Ne- 
gotiating Committee"  which  engineered  the  meeting  with 
Mr.  Myer.  Within  a  few  days  the  administration  also 
fell  heir  to  the  prisoners  and  had  the  task  of  screening 
and  releasing  the  detainees  from  time  to  time  as  the 
attitude  of  the  detainees  themselves  and  the  temper  of  the 
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colony  warranted  the  release.  It  was  June  before  the 
entire  stockade  group  was  released.  By  that  time  the 
influence  of  the  leaders  was  dissipated,  and  their  return 
to  the  colony  caused  scarcely  a  riffle  of  interest. 

During  all  of  this  time  the  entire  colony  seethed  with 
unrest.  It  was  mainly  a  struggle  between  the  fanatical 
and  strongly  pro- Japanese  element  which  had  given  their 
support  to  the  "Negotiating  Committee"  and  a  combina- 
tion of  elements  made  up  of  more  conservative  groups  who 
felt  that  more  could  be  gained  by  working  with  the  ad- 
ministration than  by  demonstrating  an  attitude  of  con- 
flict and  antagonism.  The  friction  between  the  groups 
was  enduring  and  bitter,  and  resulted  in  numerous  beat- 
ings and  still  more  numerous  threats  of  violence.  The 
conservatives  were  generally  on  the  defensive.  They  were 
not  organized  for  fighting,  had  little  resort  to  measures 
of  violence  except  for  self-protection  in  case  of  attack. 
They  looked  to  the  administrative  officials  for  protection, 
and  didn't  always  get  it. 

It  should  be  pointed  out,  incidentally,  that  the  War 
Relocation  Authority  was  not  a  law-enforcing  agency. 
The  Center  and  its  population  were  subject  to  the  laws  of 
local  governmental  agencies.  We  maintained  a  work- 
ing relationship  with  the  District  Attorney  of  Modoc 
County  and  cases  of  importance  were  referred  to  him. 
On  the  other  hand,  the  Project  Director  was  delegated 
certain  authority  and  responsibility  for  the  maintenance 
of  peace  [227]  and  good  order  through  the  use  of  the 
Internal  Security  Force  and  the  W.  R.  A.  hearing  pro- 
cedure. 

Through  the  Chief  of  Internal  Security,  the  Project 
Director  endeavored  to  get  the  colony  to  assume  the  re- 
sponsibility of  policing  their  own  area  by  the  employment 
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of  a  colonial  police  force  of  some  200  selected  evacuees 
trained  by  the  Internal  Security  officers  and  working  un- 
der their  supervision.  However,  the  plan  was  not  too  suc- 
cessful because  members  of  the  colonial  police  department 
were  just  as  susceptible  to  threats,  intimidations  and  as- 
saults as  any  othi^r  resident,  and  it  was  never  possible  to 
g-et  the  colonial  police  to  take  a  stand  or  enforce  rules 
and  regulations  in  the  face  of  "goon"  squad  threats,  even 
though  they  might  have  had  the  passive  approval  and  back- 
ing of  the  great  majority  of  the  loosely  organized  or  en- 
tirely unorganized  body  of  colony  residents.  The  result 
was  that  any  disorderly  group  or  gang,  such  as  the  Waka- 
yama  gang,  could  throw  the  whole  colonial  police  depart- 
ment into  a  complete  paralysis.  The  membership  of  these 
gangs  were  well  known,  and  no  colonial  police  officer 
would  place  himself  in  the  position  of  antagonism  to  a 
gang  member.  If,  by  the  conscientious  performance  of 
duty,  a  colonial  policeman  should  perhaps  incur  the  favor- 
ite epithet  of  "inu"  ("dog"  or  "informer")  from  one  of 
the  several  gangs,  the  normal  result  would  be  for  the 
policeman  to  resign,  go  into  hiding,  and  thereafter  make 
himself  as  inconspicuous  as  possible. 

The  next  event  which  the  trouble-makers  seized  upon 
to  solidify  their  position  was  the  murder  of  the  general 
manager  of  the  Business  Enterprises,  the  evacuee  coopera- 
tive organization  which  operated  the  monopoly  business  of 
providing  commodities  and  services  to  the  residents  of  the 
colony.  Mr.  Burling  mentioned  this  incident.  The  mur- 
der was  never  solved.  The  motive  is  not  officially  known. 
It  could  have  been  a  matter  of  private  [228]  revenge  as 
indicated  by  Mr.  Burling.  It  could  have  been  the  result 
of  a  family  quarrel  over  business  matters.  Also  it  could 
have  been  because  of  the  victim's  prominence  in  the  co- 
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operative  org-anization  and  because  of  the  organization's 
attitude  of  cooperation  with  the  administration.  It  could 
have  been  because  the  general  manager  rebuffed  a  shake- 
down by  followers  of  the  "Negotiating  Committee"  when 
he  refused  a  demand  to  supply  without  charge  commodi- 
ties from  the  store's  stock  to  detainees  in  the  stockade. 

It  doesn't  particularly  matter  in  the  present  instance 
what  the  motive  was  or  who  the  murderer  was.  What 
does  matter  is  that  it  set  a  pattern  of  violence  over  and 
above  the  ordinary  beatings  which  took  place  from  time 
to  time,  over  and  above  the  daily  threats  and  intimidations 
which  the  organized  minority  used  to  dominate  the  unor- 
ganized majority.  If  Hitomi  could  be  killed  for  any 
reason  or  for  no  reason  at  all,  then  the  same  thing  could 
happen  to  anyone  else.  Everyone  who  remained  in  the 
colony  found  it  best  to  see  to  it  that  he  got  along  with 
any  and  all  of  the  fanatic  groups  and  their  representatives. 
They  better  do  what  they  are  told  to  do  and  be  quick 
about  it.  Furthermore,  they  better  not  talk.  In  all  cases, 
it  is  best  not  to  appear  to  be  on  too  friendly  terms  with 
anyone  in  the  administration.  If  the  leaders  of  a  fanatic 
group  want  a  paper  signed,  then  it  better  be  signed;  if 
they  want  7,000  names  on  it,  then  there  better  be  7,000 
names  on  it.  It  is  common  knowledge  that  blank  peti- 
tions were  signed  by  the  hundreds  by  block  residents  of 
whole  blocks  without  remonstrance.  Hundreds  of  organi- 
zation membership  applications  are  known  to  have  been 
signed  without  any  question  because  a  "shaved-head" 
shoved  one  out  and  said,  "Sign  here." 

In  such  an  atmosphere  of  terror,  it  is  easy  to  see  what 
would  be  the  state  of  mind  of  many  residents  who  wanted 
nothing  more  than  to  live  in  peace  and  security  while  they 
must  perforce  remain  in  the  Center.     Literally,  hundreds 
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of  older  people,  men  [229]  and  women,  fathers  and 
mothers,  joined  the  subversive  societies  because  they  were 
afraid  not  to.  Likewise,  they  added  their  parental  ad- 
monitions to  the  threats  of  fanatics  to  get  their  children 
to  join  the  young-  men's  and  the  young  women's  groups 
because  they  were  afraid  to  incur  the  displeasure  of  the 
group's  leaders.  Literally  hundreds  of  young  people  par- 
ticipated in  the  morning  drills  against  their  will,  yet  not 
daring  to  reveal  their  reluctance. 

When  the  "Society  for  the  Study  of  the  Fatherland" 
was  first  organized  in  July  and  August  of  1944,  with  the 
first  meeting  held  August  8  in  the  auditorium  of  the  high 
school,  it  had  every  characteristic  of  a  bona  fide  associa- 
tion for  the  study  of  Japanese  history  and  culture.  Its 
leaders  were  known  for  their  respectable  standing  in  the 
community  and  for  their  cooperative  attitude  toward  the 
administration.  They  submitted  their  constitution  and 
their  list  of  proposed  officers  to  the  administration  for 
approval.  Inasmuch  as  it  appeared  that  sooner  or  later 
all  of  these  people  would  make  their  home  in  Japan,  it  was 
reasonable  that  those  people  who  had  never  been  there 
should  have  some  education  to  prepare  them  for  living  in 
Japan.  The  administration  approved  their  organization 
and  gave  permission  for  the  use  of  the  high  school  audi- 
torium  for   their   monthly   meetings. 

Seizing  another  opportunity  here,  the  subversive  mind- 
ed fanatics  of  the  colony  took  over  this  organization, 
squeezed  out  the  original  leadership  or  shoved  them  into 
back  seats,  "reformed"  the  objectives  of  the  society  and 
turned  it  into  the  subversive  and  seditious  organization 
that  it  was  when  Mr.  Burling  arrived  on  the  scene.  By 
that  time  the  approval  of  the  administration  had  been 
rescinded  and  the  organization  was  no  longer  permitted 
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to  make  use  of  administration  facilities  for  their  meet- 
ings. 

The  young  men's  society,  the  "Hokoku  Seinen  Dan" 
was  an  outgrowth  of  the  parent  organization,  fostered  and 
developed  by  [230]  the  subversive  leadership.  The  al- 
ready trained  ''goons"  or  "strong-arm"  boys  were  the 
nucleus  of  the  young  men's  auxiliary.  In  a  high-pow- 
ered membership  drive,  and  with  the  use  of  every  kind  of 
deception,  intimidation  and  threat,  the  membership 
boomed.  Likewise  a  girls'  auxiliary  was  formed  and 
developed  along  the  same  line.  Some  of  the  Japanese 
language  schools  fell  into  the  hands  of  the  subversive  ele- 
ment and  they  were  utilized  for  the  dissemination  of  anti- 
American  and  pro- Japanese  propaganda. 

We  in  the  administration  were  aware  that  these  things 
were  happening.  We  knew  that  many  people,  both  young 
and  old,  were  forced  to  join  the  subversive  organizations 
against  their  will.  We  discussed  these  developments  in 
staff  meetings,  and  we  realized  the  coercion  which  had 
been  exercised  to  get  many  young  men,  otherwise  and 
ordinarily  known  to  be  thoroughly  Americanized,  to  join 
the  "shaved-heads,"  and  that  by  exactly  the  same  means, 
many  Americanized  girls  were  coerced  into  membership 
in  the  "pig-tails." 

Weekly  reports  were  made  by  the  Project  Director  con- 
cerning these  activities  to  Mr.  Myer  and  his  staff  in 
Washington.  Similar  reports  were  made  by  the  Project 
Attorney  for  the  attention  of  the  W.  R.  A.  Solicitor  in 
Washington,  with  special  emphasis  given  to  features  and 
factors  which  came  under  his  purview.  Periodic  reports 
and  special  studies  and  analyses  were  made  and  submit- 
ted to  Washington  by  the  Community  Analyst  (Mr.  Op- 
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ler)    dealing  with   trends   of   community   sentiment,   feel- 
ing and  interest,  and  dealing  with  the  sway  and  surge  of 
pressures  caused  by  each  new  development  of  administra- 
tion' and  each  nev/  political  move  of  colony  organizations 
and  leaders.     It  was  so  utterly  patent  to  us  of  the  staff 
of  the  Center  at  Tule  Lake  and  to  the  key  people  of  the 
Washington   staff   that   the   practices   and   tactics   of   the 
trouble-making  leaders  was  based  on  the  idea  of  compel- 
ling other  people  to  conform  to  their  own  ideas  and  pro- 
grams that  there  was  [231]  little  or  no  occasion  to  refer 
to  these  compulsions   as   arising  out   of   coercion.     The 
fanatical  leaders  gained  and  kept  their   followers  either 
by  persuasion  or  coercion.     Those  who  followed  by  per- 
suasion were  of  the  kind  and  type  of  the  leaders  them- 
selves.    They  were  susceptible  to  the  same  feelings  and 
attitudes  and  were  of  the  material  which  provided  the  suc- 
cessive layers  of  leadership  that  came  to  the  top  as  the 
transfers  to  internment  camps   progressed.     Those  who 
followed  by  coercion  or  compulsion,  those  who  accepted 
the  subversive  leadership  mainly  in  order  to  avoid  trouble 
for  themselves  and  their  families,  constituted  an  entirely 
different  segment  of  the  organizations'  membership.  They 
joined  the  groups  because  they  were  afraid  to  resist,  and 
they  fell  into  the  pattern  of  un-American   behavior  be- 
cause they  felt  that  their  safety,   for  the  time  being  at 
least,  lay  in  being  on  the  good  side  of  those  who  could 
make  it  tough  on  them.     There  were  plenty  of  examples 
of  how  tough  things  could  be  made.     There  were  cases 
of  families  being  so  harassed  that  they  were  compelled 
to  move  out  of  the  block  in  which  they  had  made  their 
residence,  only  to  find  themselves  so  completely  ostracized 
in  their  new  block  that  there  was  no  peace  of  mind  for 
them.     There  were  instances  of  dismissals  and  enforced 
resignations    from   evacuee   jobs.     Many    times   a   whole 
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family  was  made  to  feel  the  pressure  by  being  required 
to  sit  apart  in  the  messhall  and  receive  inferior  servings 
of  food  while  they  winced  under  the  crooked  looks  and 
muttered  curses  of  those  who  had  thus  ostracized  them. 
There  were  those  who  found  their  names  prominently 
posted  on  the  doors  of  the  latrine  with  the  threatening 
warning  "You're  next!"  following  an  untoward  events 
such  as  the  Hitorai  murder. 

Since  all  concerned  knew  what  was  taking  place,  there 
was  no  need  to  make  reference  to  such  activities  and  prac- 
tices as  forms  of  "coercion";  and  if  Mr.  Burling  found 
little  or  no  reference  to  terms  implying  coercion  in  the  re- 
ports and  records  [232]  of  W.  R.  A.,  this  is  very  obvi- 
ously the  reason. 

Responsible  officials  of  W.  R.  A.  hold  no  brief  for  the 
hard  core  of  the  really  voluntary  and  whole-hearted  mem- 
bership of  the  pro-Japanese  organizations,  nor  for  those 
non-members  whose  allegiance  unquestionably  and  by 
choice  rested  with  Japan.  These  included  a  large  number 
of  aliens  who  foresaw  no  future  for  themselves  and  their 
families  but  in  Japan.  They  were  truly  loyal — most  of 
them — to  the  land  of  their  birth.  Their  hopes  of  making 
a  better  life  for  themselves  and  for  their  families  in  this 
new  country  had  been  dashed  by  the  evacuation  and  by  the 
subsequent  treatment  they  had  received  at  the  hands  of 
the  country  of  their  adoption.  They  included  also  a  large 
number  of  Kibei,  who  were,  in  short,  misfits  either  in 
Japan  or  in  the  United  States.  This  is  the  group  of  ap- 
proximately 2,000  whom  Mr.  Burling  mistakenly  describes 
as  Nisei.  Although  American  citizens  by  birth,  they  had 
been  sent  to  Japan  for  the  major  portion  of  their  educa- 
tion. Nisei  really  are  first  generation  children  of  Japanese 
alien  parents  who  have  received  their  education  in  this 
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country.  The  Kibei  group  in  this  country  are  not  wholly 
accepted  as  social  equals  either  by  the  older  Issei  or  the 
Nisei.  With  so  little  community  acceptance  in  general 
terms,  they  found  an  outlet  for  their  energy  and  activity 
by  serving  as  hangers-on,  as  "goons,"  as  "strong-arm" 
boys  for  political  leaders  who  welcomed  their  assistance; 
and  they  also  served  as  leaders  of  the  "taiso"  exercises, 
involving  drills,  calisthenics,  marching  and  bugle-blow- 
ing, all  in  the  fashion  of  military  training. 

We  never  believed  that  the  Kibei  group  ever  hoped  or 
desired  to  serve  in  the  Japanese  Army.  The  records  show 
too  many  cases  of  departures  from  Japan  to  come  to  this 
country  just  before  the  probable  dates  of  induction  into 
Japanese  military  service  in  the  U.  S.  Army.  There  were 
draft  dodgers  on  both  sides  of  the  conflict.  [233] 

Neither  do  responsible  officials  of  W.  R.  A.  hold  a  brief 
for  a  considerable  number  of  Nisei  who,  without  definite 
inner  resistance,  committed  themselves  to  the  cause  of  the 
Japanese  super-patriots.  There  were  a  few  of  them — not 
many. 

The  group,  however,  which  does  elicit  the  sympathetic 
feeling  is  the  group  of  Nisei  who  were  impelled,  decidedly 
against  their  reserved  judgment  and  desires,  and  by  forces 
which  they  were  unable  to  withstand,  to  renounce  a  citi- 
zenship in  the  United  States  which  they  truly  valued. 
They  were  not  Japanese.  They  were  not  even  "Japan- 
esey."  Their  habits  of  living  and  thinking  and  working 
were  American — not  Japanese.  And  the  best  evidence  in 
their  behalf  is  that  they  weathered  the  violence  of  the 
Tule  Lake  storm,  preserved  their  own  physical  safety 
and  that  of  their  family  members  and  then  later  sought 
through   the  mitigation   hearings   permission   for   release 
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for  the  purpose  of  continuing  to  reside  in  this  country 
even  though  it  be  with  ahen  status. 

Certainly  not  a)!  of  the  Nisei  of  Tule  Lake  fell  victims 
to   the   machinations   of   the   subversive   leaders.      There 
were  occasionally  entire  blocks  where  the  strong  leader- 
ship of  two  or  three  individuals  protected  the  residents 
from  the  unwelcome  inroads  of  Japanese  super-patriotism. 
There  were  individual  families  and  family  members  whose 
influence  and  standing  in  the  community  enabled  them  to 
stand  safely  on  "the  other  side  of  the  fence."    After  all, 
the  subversive  leaders  and  their  "goons"  were  not  alto- 
gether brave  and  fearless.    Their  penchant  for  exercising 
coercion  and  compulsion  was  tempered  with  an  inclination 
to  feel  out  the  resistant  strength  and  the  vulnerability  of 
the  proposed  victims,  either  singly  or  in  groups.     Thus, 
they  realized  that  there  were  many  whom  they  could  not 
embroil.    For  example,  the  chef  of  the  administrative  mess 
was  a  burly  figure  of  middle-aged  man  who  had  a  wife 
and  several  children.     An  alien  himself,    [234]    frustra- 
tion and  disappointment  induced  by  the  evacuation  and  its 
attendant  pecuniary  losses  led  him  to  determine  to  take 
his  family  with  him  to  Japan,  and  the  sooner  the  better. 
He  was  influential  enough  to  get  on  the  passenger  list  of 
the  Gripsholm  for  its  second  exchange  trip,  but  he  and 
his  family  were  among  those  left  over  when  the  ship  load- 
ed at   New   York.     His   remaining  personal  possessions 
were  lost  in  the  hold  of  the  Gripsholm,  while  he  and  his 
family  were  sent   first  to  Jerome  and  later  Tule  Lake. 
With  this  background  it  seemed  that  George  would  be  a 
made-to-order  leader  among  the  pro-Japanese  group.     But 
George  had  other  ideas.     Each  time  he  was  api)roached, 
first  with  persuasion  and  political  inducements  and  later 
with  threats  and  intimidations,  he  stood  on  his  own  two 
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feet  and  sent  the  emissaries  on  their  way:  "Get  to  hell 
out  of  here!  I'm  busy!  I  got  work  to  do!  I  don't  want 
to  be  bothered!"  Later  it  seemed  that  George's  faith  in 
the  American  way  of  life  was  restored,  for  he  not  only 
wanted  to  relocate,  but  he  obtained  the  permission  of  the 
Department  of  Justice  to  be  relocated. 

It  cannot  be  denied  that  the  course  of  the  war  had  much 
to  do  with  the  changing  attitudes  of  Tule  Lake's  popula- 
tion. Not  as  a  matter  of  sympathy,  particularly,  but 
rather  as  a  matter  of  deliberate  judgment,  most  of  the 
segregants  did  not  share  the  American  confidence  that 
Japan  would  ultimately  lose  the  war.  If  the  war  continued 
to  be  a  long-drawn-out  struggle,  if  it  came  to  an  end  by 
a  negotiated  peace,  or  if  Japan  were  ultimately  victorious, 
the  pro- Japanese  segregants  felt  they  would  have  much 
to  gain  if  they  came  to  Japan  without  the  taint  of  collabo- 
rationists. For  that  reason  they  were  careful  in  many 
instances  to  get  on  record  with  the  Spanish  Embassy,  rep- 
resentative of  the  protecting  power,  as  much  of  the  evi- 
dence as  possible  that  they  were  not  accepting  complacently 
and  passively  their  lot  in  the  "American  concentration 
camp."  They  wanted  to  be  on  record  as  [235]  having 
created  as  many  admistrative  difficulties  for  the  American 
agency  as  possible.  The  more  this  kind  of  material  ap- 
peared on  the  record,  the  better  they  were  assured  of  a 
friendly  acceptance  at  the  hands  of  the  Japanese,  whether 
by  chance  they  landed  in  Japan  before  the  war  was  over, 
or  whether  by  some  chance  Japanese  forces  could  overrun 
this  part  of  our  country  in  the  course  of  the  struggle. 
Fantastically  they  had  the  confidence  that  whatever  they 
did,  good  or  bad,  would  make  little  difference  in  their 
treatment  at  the  hands  of  Americans. 
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For  the  hard  core  of  Japanese  adherents  the  end  of  the 
war  brought  about  the  eventuaHty  they  had  been  looking 
forward  to.  Most  were  sent  back  to  Japan,  or  at  least  to 
internment  camps  to  be  held  for  deportation.  Though  it 
is  certain  they  did  not  find  the  kind  of  Japan  they  were 
looking  for,  the  kind  they  thought  they  would  find,  there 
is  no  reason  for  us  to  be  regretful  of  their  lot.  They 
got  what  was  coming  to  them,  as  well  as  what  they  were 
looking  for.  They  were  not  fit  to  be  citizens  of  this  coun- 
try, regardless  of  their  nationality. 

However,  for  the  large  group  made  up  of  unwilling 
organization  members  and  followers  whom  the  turn  of 
events  released  from  the  terror  bondage  of  the  fanatics, 
there  is  room  for  sympathy  and  compassion.  In  ever  in- 
creasing numbers,  as  soon  as  the  pressure  was  eased  and 
they  could  again  follow  their  own  inclinations,  they  rushed 
to  do  what  they  wanted  to  do — effect,  if  possible,  the  can- 
cellation of  their  citizenship  renunciation,  or  at  least  gain 
approval  of  the  Department  of  Justice  for  their  continued 
residence  in  this  country.  More  than  3,000  Nisei  re- 
nunciants,  who  had  gone  through  the  act  of  abandoning 
their  American  citizenship  now  sought  to  recover  what 
they  could  of  American  privileges,  principally  the  privilege 
of  remaining  in  this  country.  Of  less  pressing,  though 
not  necessarily  if  secondary,  ultimate  importance,  was  the 
matter  of  regaining  their  full  [236]  American  Citizen- 
ship. Thus  the  fiood  of  application  for  "mitigation" 
hearings  bore  down  upon  the  Department  of  Justice  with 
the  same  force  as  the  first  flood  of  applications  for  re- 
nunciation. Only  this  time  there  was  no  sinister  body  of 
fanatics  wielding  terror  over  them  as  real  and  actual  as  if 
there  had  been  a  club  at  the  head  or  a  knife  at  the  back. 
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The  process  and  program  of  relocating  people  from 
W.  R.  A.  Centers  was  mainly  a  job  of  education.  Mr. 
Burling  points  out  that  the  resistance  which  developed  in 
all  centers  toward  the  relocation  threatened  to  stall  the 
program.  It  seemed  the  W.  R.  A.  had  set  for  itself  an 
insuperable  task  when  it  announced  the  schedule  for  center 
closing.  Certainly  there  was  resistance  of  American  com- 
munities toward  the  acceptance  of  relocatees  whose  "un- 
desirability"  had  been  ballyhooed  from  one  end  of  the 
country  to  the  other  by  the  more  sensational  newspapers. 
However,  the  education  program  of  the  W.  R.  A.  field 
offices  did  overcome  this  resistance  and  as  time  went  on 
there  were  more  good  job  offers  for  relocatees  than  ever 
could  be  filled. 

Likewise  the  evacuee  resistance  to  the  relocation  pro- 
gram was  overcome  by  the  process  of  education  carried 
on  within  the  centers.  That  the  program  was  successful 
is  now  a  matter  of  history.  Even  California,  the  hotbed 
of  anti- Japanese  feeling  and  the  scene  of  many  instances 
of  irresponsible  civilian  terrorism,  came  to  accept  large 
numbers  of  returning  evacuees,  who,  in  turn,  overcame 
their  quondam  fear  to  the  extent  of  returning  to  their 
former  homes. 

I  cannot  help  mentioning  a  considerable  reservation  I 
feel  concerning  the  qualifications  of  Mr.  Burling  to  speak 
as  an  authority  on  the  Japanese,  particularly  at  Tule 
Lake.  He  was  there  only  for  two  brief  periods,  and  he 
saw  mainly  a  show  that  was  put  on  for  his  special  benefit. 
It  would  be  difficult  for  the  Department  of  Justice  people, 
under  Mr.  Burling's  leadership,  [237]  to  have  provided 
a  program  better  made  to  order  for  the  purpose  of  the 
subversive  elements  of  the  Center.  And  be  it  said,  they 
took  fullest  advantage  of  it.     They  knew  the  moves  he 
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would  make  after  the  first  two  or  three  interviews  he  had 
held.  They  knew  the  program  of  renunciation  hearings 
as  he  carried  it  out.  They  established  a  "College  of  Re- 
nunciation Knowledge"  and  carefully  coached  those  called 
for  hearings  on  the  questions  which  were  to  be  asked  and 
the  answers  to  be  given.  Specific  instructions  were  given 
on  what  to  say  and  how  to  act.  A  definite  impression 
was  to  be  made  and  they  knew  how  to  make  it. 

It  is  small  wonder  then  that  Mr.  Burling  came  out 
with  his  own  coined  wisecrack  (attributed  by  him  to  W. 
R.  A.  staff  members)  to  the  efifect  that  the  Project  Direct 
should  fire  all  of  his  stafif  and  replace  them  with  em- 
ployees who  had  had  some  experience  in  a  mental  in- 
stitution. 

To  add  to  his  difficulties,  Mr.  Burling  was  so  definitely 
impressed  with  the  show  that  had  been  put  on  for  him 
that  he  issued  a  long  statement,  mimeographed,  signed  and 
distributed  house  to  house  in  the  colony  in  which  he  de- 
tailed his  observations,  and  stated,  among  other  things, 
that  the  activities  which  he  had  observed  were  illegal, 
subversive,  seditious,  treasonable  and  criminal — and  he 
decreed  within  the  statement  that  these  described  activities 
Would  Cease!! 

We  read  this  official  pronouncement  of  Mr.  Burling's 
with  some  elation.  I  have  stated  previously  that  W.  R.  A. 
was  not  a  law-enforcing  agency.  We  were  glad  there- 
fore when  a  representative  of  an  agency  whose  important 
responsibility  was  that  of  law  enforcement  did  finally 
realize  that  violations  of  the  law  were  taking  place  and 
we  felt  assured  that,  having  decreed  that  such  activities 
''Will  Cease,"  he  would  take  steps  to  see  that  his  directions 
were  given  effect. 
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We  had  frequently  discussed  in  staff  meetings  the  feas- 
ibihty  [238]  of  getting  an  agent  of  the  Department  of 
Justice  to  make  an  on  the  spot  investigation  of  the  activi- 
ties of  groups  we  deemed  subversive  and  seditious.  I  saw- 
no  good  reason  why  a  competent  investigation  could  not 
gather  evidence  to  warrant  criminal  charges  and  prosecu- 
tion in  federal  court.  And  I  felt  that  a  warrantable  peni- 
tentiary sentence  for  an  alien  on  a  charge  of  sedition  or 
subversive  activity,  or  for  a  citizen  on  a  charge  of  treas- 
onable activity  would  go  much  farther  to  produce  a  salu- 
tary effect  at  Tule  Lake  than  the  inconsequential  and  pica- 
yunish  disciplinary  actions  which  came  within  the  author- 
ity of  the  Project  Director  under  the  disciplinary  regula- 
tions of  W.  R.  A.  We  were  allowed  to  break  up  meet- 
ings, confiscate  bugles,  headbands  and  sweatshirts  bearing 
insignia  or  organizations,  and  apply  a  jail  sentence  not  to 
exceed  90  days  for  each  proven  offense.  Such  punish- 
ments were  inadequate  in  the  face  of  the  situation.  W^e 
could  not  have  established  an  effective  control  of  the  sub- 
versive activities  even  if  we  had  dealt  as  many  maximum 
jail  sentences  as  the  Department  of  Justice  ultimately 
applied   internment   orders. 

Even  though  this  statement  has  attempted  to  go  some- 
what into  detail  as  to  the  underlying  influences  and  pres- 
sures which  existed  at  Tule  Lake  at  a  time  when  they  so 
clearly  influenced  the  rush  of  applications  for  the  renun- 
ciation of  citizenship,  the  background  is  still  very  sketchy. 
It  is  impossible  to  bring  out  the  full  picture  within  the 
framework  of  this  statement,  even  if  the  writer  had  the 
ability  to  do  so.  The  main  point  is,  and  I  am  very  em- 
phatic about  this:  Whatever  the  definition  of  "coercion" 
in  legal  parlance,  there  was  as  much  compulsion,  as  much 
outside  impetus,  as  much  influence  of  terrorism  at  work 
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on  the  subjects  when  they  were  closeted  with  the  hearing 
officer  and  the  stenographer  in  the  hearing  room  as  if  a 
shadowy  **shave-head"  had  been  standing  behind  them 
with  a  club.  These  subjects  [239]  had  no  assurance  or 
belief  that  what  they  did  or  what  they  said  would  not 
come  to  the  knowledge  of  those  who  dominated  them. 
They  were  afraid  not  to  do  what  they  had  been  told  to 
do,  and  they  were  afraid  to  report  falsely  what  had  actu- 
ally taken  place.  They  had  to  act  out  the  part,  however, 
they  may  have  felt  about  it.  And  they  understood  far  bet- 
ter than  any  of  the  hearing  officers  appreciated  what  it  was 
that  they  were  doing,  because  the  hearing  officers  were 
merely  concerned  with  the  question  of  whether  the  sub- 
jects understood  what  was  happening  to  them  as  they 
went  through  the  renunciation  procedure.  How  much 
more  the  subjects  really  understood! 

By  granting  somewhat  over  3,000  renunciants  a  miti- 
gation to  waive  deportation  and  permit  their  resettlement 
in  this  country  as  aliens  under  the  law,  the  Department  of 
Justice  has  demonstrated  a  conviction  that  their  presence 
in  this  country  constitutes  no  danger  to  the  national  se- 
curity of  the  United  States.  If  the  victims  of  this  tragedy, 
in  these  better  and  calmer  times,  are  not  able  to  repair 
the  damage  which  they  have  done  to  themselves  under  the 
stress  which  I  have  described,  then  I  have  the  conviction 
that  there  is  something  inequitable  in  the  law  or  in  the 
application  of  the  law. 

HARRY  L.   BLACK 

Subscribed  and  sworn  to  before  me  this  9th  day  of 
August,   1947. 

(Seal)  MAMIE  F.  ROBIELY 

Notary  Public  in  arid  for  the  County  of  Merced, 
State  of  California.  [240] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  DR.  MARVIN  K.  OPLER 

State  of  California 
County  of  San  Joaquin — ss. 

Marvin  K.  Opler,  being  first  duly  sworn,  deposes  and 
says:  I  am  a  Professor  of  Sociology  and  Anthropology 
at  Occidental  College  in  Los  Angeles.  From  May  24, 
1943  to  April  of  1946,  inclusive,  I  was  employed  by  the 
War  Relocation  Authority  (most  recently  under  the 
United  States  Department  of  Interior).  I  was  in  resi- 
dence throughout  that  entire  period  of  three  (3)  years  at 
the  Tule  Lake  Relocation  Center  in  Northern  California. 
I  had  previously  worked  for  a  brief  period  for  the  Nation- 
al War  Labor  Board,  and  was,  therefore,  not  unaware  of 
the  workings  of  the  government  agencies  prior  to  this  ex- 
perience in  the  War  Relocation  Authority.  In  May  of 
1946,  I  was  transferred  to  the  Washington  Office  of  the 
War  Relocation  Authority  after  Tule  Lake  closed,  and 
again,  as  Social  Science  [241]  Analyst.  In  fact,  the 
bulk  of  my  experience  has  been  that  of  a  social  scientist, 
and  I  have  taught  also  at  Reed  College  in  Portland, 
Oregon,  and  at  the  University  of  Colorado  at  Boulder. 
To  complete  the  process  of  identification,  I  might  add 
that  I  hold  my  degrees  in  the  fields  of  Anthropology  and 
Sociology  from  the  University  of  Michigan  at  Ann  Ar- 
bor and  from  Columbia  University  in  New  York  City  for 
the  Doctorate.  My  studies  have  ranged  from  sub-arctic 
studies  under  the  explorer  and  geographer,  Stefansson,  to 
American  Indian  Tribes  on  reservations  in  the  Southwest, 
and  to  community  groups  in  American  cities. 

In  fact,  the  bulk  of  my  field  experience,  which  I  be- 
lieve aided  in  later  understanding  the  total  problems  of 
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Tule  Lake,  was  very  largely  in  the  field  of  what  is  techni- 
cally known  as  the  acculturation  process,  wherein  one  is 
concerned  primarily  with  what  happens  to  peoples  of  vary- 
ing cultural  background  under  the  impact  of  different  cul- 
tures and  of  governmental  and  administrative  programs. 
I  had  studied  modern  Reservation  situations  for  Commis- 
sioner John  Collier  and  others  of  the  United  States  Bu- 
reau of  Indian  Affairs  and  there  found  matters  of  mass 
response  and  social  psychology  paramount  ni  importance. 
I  should  add  that  these  efforts  were  supported  over  a 
period  of  years  by  national  foundations  like  the  Social 
Science  Research  Council  and  by  Columbia  University.  I 
state  these  credentials  merely  to  emphasize  the  fact  that 
I  am  not  typically  employed  in  government  agencies,  have 
as  motivations  the  usual  ones  of  the  social  scientist,  and 
unlike  Mr.  John  Burling,  whose  contrasting  affidavit  I 
have  read,  was  never  placed  in  charge  nor  made  respons- 
ible administratively  for  the  renunciation  program,  deal- 
ing with  persons  of  Japanese  ancestry,  but  of  American 
citizenship.  Rather,  as  Mr.  John  Burling  himself  de- 
scribed my  function,  I  was  an  anthropologist  and  hap- 
pened to  be  present  at  renunciation  hearings.  In  his  words, 
my  work  was  solely  "to  gather  social  information  con- 
cerning the  community  and  to  report  on  community 
trends."   [242] 

Mr.  Burling,  by  contrast,  was  part  of  the  administra- 
tive personnel  of  the  Justice  Department  and,  what  is  to 
my  mind  more  significant,  largely  responsible  for  both  the 
nature  and  the  progress  of  the  program  of  renunciation 
under  discussion.  While  I  have  the  greatest  respect  for 
his  credentials  in  law  and  legal  enforcement,  which  hap- 
pens to  be  his  field  of  training  and  practice,  I  feel,  and 
then   felt,   certain   limitations   in   his   training  and   back- 
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ground  in  the  realms  of  social  and  psychological  affairs. 
While,  to  be  sure,  many  attorneys  are  relatively  free  of 
such  limitations,  Mr.  Burling's  account  of  renunciation 
and  his  conduct  of  that  program  make  no  mention  of,  or 
use  of,  the  socially  valid  factors  in  the  program  of  which 
he  was  in  charge.  Against  his  residence  at  the  Tule  Lake 
Relocation  Center,  which  aggregated  three  (3)  months 
at  the  most,  I  set  my  three  (3)  years  of  experience,  pre- 
ceded by  experience  in  other  similar  and  also  socially  and 
psychologically  relevant  field  situations.  Against  his  brief 
comments  on  the  nature  of  the  mass  responses  involved  in 
Tule  Lake  renunciation — forty-five  (45)  pages  in  all, — I 
set  my  file  on  Tule  Lake,  comprising  thousands  of  typed 
pages  now  committed  to  the  official  repositories  of  the 
National  Archives  of  the  Library  of  Congress  and  of  the 
University  of  California  at  Berkeley.  Both  his  affidavit 
of  forty-five  (45)  pages,  and  my  file,  which  is  available  at 
Berkeley  for  consultation,  deal  in  part  with  the  back- 
ground and  specific  history  of  the  renunciation  program. 
Against  the  fact  of  his  administrative  responsibility  in  the 
conduct  of  the  program  and  his  obviously  personal  con- 
cern in  the  outcome  of  this  case,  I  set  my  impartial  posi- 
tion as  Social  Science  Analyst,  with  the  War  Relocation 
Authority,  which  involved  factual  and  scientific  criticism 
of  the  functioning  of  all  three  agencies,  the  Department 
of  Justice,  the  War  Relocation  Authority,  in  which  I 
was  employed,  and  the  Army,  each  of  which  was,  at  points, 
crucially  involved  in  the  handling  of  the  Tule  Lake  situa- 
tion. I  submit,  therefore,  that  in  the  remarks  to  follow, 
[243]  I  have  no  axe  to  grind  save  that  of  an  impartial 
social  science  investigator,  whereas,  as  is  well-known  in 
governmental  administrative  programs,  the  administrator 
has  always  the  problem  of  justifying  his  procedures  and 
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would,  of  course,  have,  however  unconsciously,  such  mo- 
tivations impelling-  him,  particularly  where  matters  of  per-, 
sonal  accomplishment  are  complicated,  as  in  the  present 
case,  by  processes  of  litigation. 

There  is  one  further  point,  before  making  a  generalizing 
comment  on  the  r enunciation  program  at  Tule  Lake  which 
Mr.    Burling   largely   administered.        In  comparing  his 
forty-five  (45)  page  brief  with  my  file  duplicated  in  Na- 
tional Archives  and  at  Berkeley,  I  have  in  mind  the  fact 
that  his  is  written  under  the  date  of  November,   1946, 
and  either  just  before  or  after  his  resignation  from  the 
Department  of  Justice.     At  any  rate,   there  can  be  no 
doubt  that  the  Burling  affidavit  occurs  in  present  circum- 
stances of  litigation ;  whereas,  my  file  was  a  contemporane- 
ous and  running  comm.ent  on  all  programs,  including  re- 
nunciation, written  throughout  the  course  of  this  program, 
reaching  back   into   evacuee   history   for   about   two    (2) 
years  preceding  the  program,  and  in  no  case  revised  for 
purposes   of    "Sunday-morning  quarter-backing"    at   this 
present  juncture.     As   such,   I   feel   the   forty-five    (45) 
pages  may  well  fall  under  the  general  description  of  post 
facto  judgment.     I  find  this  judgment  substantiated  by 
certain    inaccuracies    in    Mr.    Burling's    forty-five    (45) 
pages  of  comment  "after  the  event";  as  where  he  states 
on  page  22  of  the  copy  which  I  consulted  that  I  heard, 
at    most,    twenty    (20)    cases    out    of    more    than    5,000 
renunciation  hearings.      Beside   my   file  of   thousands   of 
pages  in  the  National  Archives,  I  have  a  personal  file  of 
raw  data,  and  notes  which  I  am  using  in  writing  a  more 
elaborate  account  in  book  form;  and  these  materials  from 
Tule  Lake,  remind  me  further  that  I  recorded  at  the  time 
of  the  hearings  notes  on  about  twenty  cases  in  the  first 
two  days  when  I  personally  sat  in  with  Mr.  Burling  on 
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his  own  first  hearings,  as  observer.  The  persons  and 
[244]  hearings,  which  I  personally  witnessed  reached 
beyond  this  period,  both  in  time  and  in  extent  to  the  point 
where  by  attending  hearings,  not  only  with  Mr.  Burling, 
but  with  other  named  hearing  officers,  Mr.  Rothstein  and 
Mr.  Shevlin,  w^hich  were  conducted  week  after  week, 
sometimes  attended  mornings,  sometimes  attended  after- 
noons and  sometimes  attended  for  whole  days,  the  total 
number  amount  to  about  2,000  hearings  involved  in  my 
experience.  Hearings  I  checked  on  in  addition  also  come 
under  the  heading  of  those  which  I  obtained  indirectly, 
but  in  description  through  interview  with  subjects  in  the 
Center,  largely  as  to  what  the  content  and  procedure  of 
their  hearings  had  been.  This  portion  of  notes  on  hear- 
ings, not  witnessed,  however,  is  minor  and  I  feel  that 
most  of  the  2,000  or  so  may  safely  be  said  to  have  been 
witnessed  by  myself,  in  person.  I  conclude,  therefore  on 
this  point,  that  Mr.  Burling  not  only  minimizes  my  obser- 
vations, but  in  reducing  them  one  hundred  times  in  extent 
sets  up  his  testimony  as  the  only  relevant  experience.  Mr. 
Burling  states  that  no  other  War  Relocation  Authority 
employee  was  present  at  hearings  and  forgets  that  others 
beside  myself  served  as  translators,  one,  for  example,  from 
the  Internal  Security  Department  and  Translating  Staff 
of  the  Relocation  Authority.  A  particular  employee  of 
this  category,  it  was  later  discovered,  so  distorted  state- 
ments made  orally  and  originally  in  Japanese, — out  of 
motivations  of  prejudice,  that  the  Authority  later  termin- 
ated her  services.  Undoubtedly,  hundreds  of  hearings 
yet  stand  in  the  records  as  mute  testimony  of  her  malice 
and  venom.  Mr.  Burling  possibly  forgets  these  circum- 
stances of  which  officials  of  the  Department  of  Justice 
were  advised  I  am  sure. 
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I  should  add  here  that  in  the  close  and  narrow  com- 
munity other  administrative  personnel,  in  categories  of 
teacher,  of  Caucasian  church  leader,  of  social  worker,  of 
maintenance  worker,  of  Project  Director,  Assistant  Pro- 
ject Director,  etc.,  heard  in  great  detail  from  evacuees 
both  as  to  the  nature  of  their  hearings  and  as  [245]  to 
motivations  which  prompted  their  responses  behind  closed 
doors.  In  thousands  of  mitigation  hearings  where  re- 
nunciants  later  appeared,  the  testimony  of  these  persons 
was  accepted  by  Mr.  Burling's  office  as  valid.  What  dis- 
turbs me  particularly  is  that  Mr.  Burling's  affidavit  would 
have  us  believe  that  at  Tule  Lake,  out  of  a  population  of 
18,000,  practically  all  the  eligible  American  citizens  to  the 
tune  of  more  than  5,000  young  persons  would  have  re- 
nounced American  citizenship  through  feelings  of  disloy- 
alty and  not  because  of  the  well-known  factors  of  coer- 
cion, mass  hysteria  or  mass  compulsion,  isolation,  rumors, 
fear  of  physical  threats,  feelings  of  discrimination,  and 
all  the  general  emotional  factors  and  excitation  which 
were  later  recognized  and  which  administrative  personnel, 
some  of  them  in  this  city,  hold  as  common  opinion.  In 
Los  Angeles  now,  Mr.  Louis  Noyes,  Project  Attorney 
and  Mr.  Bernard  Shallit,  Relocation  officer,  could  further 
substantiate  these  views.  Apparently,  Mr.  Burling  would 
have  the  Court  believe  that  5,000  eligibles  out  of  18,000 
persons  is  the  measure  of  loyalty  in  one  government-run 
town  of  impounded  people, — whereas,  in  the  country  at 
large,  where  the  population  is  130,000,000,  there  were 
only  about  a  score  of  such  renunciations  outside  the  Tule 
Lake  Center,  patterned  much  more  individualistically  and 
in  accordance  with  real  personal  needs  and  desires.  If 
Mr.  Burling  insists  that  Japanese  ancestry  involves  a  spe- 
cies marketly  different  from  German  or  Italian,  I  should 
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be  glad  to  revise  my  figures  to  5,000  eligibles  out  of  110,- 
000  evacuees  and  to  contrast  this  ratio  with  the  one  or 
two  millions  in  the  latter  catagories.  Mr.  Burling  would 
then  have  us  believe  that  at  Tule  Lake  we  had  a  special 
species  of  genus  Homo,  and  that  there  for  reasons  not 
explained  but  implied  to  be  subversion  and  disloyalty,  the 
entire  citizen  population  would  have,  in  normal  frame 
of  mind,  renounced  American  citizenship.  He  tells  us, 
on  page  3,  that  "few  of  the  persons  segregated"  were 
made  to  do  so.  I  believe  it  is  fundamentally  in  opposi- 
tion to  the  spirit  of  our  democracy  and  to  the  [246]  gen- 
eral ideals  under  which  the  Department  of  Justice  nor- 
mally functions  to  make  any  such  assumption.  He  tells 
us  on  an  earlier  page  that  over  6,000  original  Tuleans 
simply  opposed  movement  and  hence  were  obviously  "loy- 
al" residents  of  the  Center.  Surely  the  cold  statistical 
contrast  between  an  impounded  population  of  18,000  where 
all  citizens  renounced  behind  barbed  wire  and  outside  the 
normal  stream  of  American  life,  and  the  twenty  people 
throughout  a  nation  of  130,000,000  who  so  acted,  raises  a 
question  which  cannot  be  properly  answered  without  re- 
course to  the  specific  and  unusual  conditions  under  which 
the  18,000  lived.  The  more  than  6,000  Tuleans  Mr.  Bur- 
ling mentions  who  refused  movement  did  so  only  after 
the  third  or  fourth  move  in  two  years.  I  submit  that  the 
only  other  possible  explanation  Mr.  Burling  allows  him- 
self, and  the  one  to  which  he  seems  unconsciously  to  sub- 
scribe involves  a  continuance  of  racist  and  discriminatory 
thinking  which  in  this  case  would  hold  to  the  time-honored 
dictum  of  General  DeWitt,  that,  "A  Jap  is  a  Jap." 

There  is  no  middle  way  between  the  horns  of  this  dilem- 
ma. It  is  now  common  knowledge  that  these  6,000  "loyal" 
Tuleans   were   joined   by   thousands   from   other   centers. 
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Either  the  conditions  of  governmental  duress,  internal 
coercion  and  psychological  compulsion  explain  the  action 
of  the  "loyals"  renouncing  in  the  total  number  of  6,000 
(not  4,000  as  Mr.  Burling  later  opines),  or  we  must  as- 
sume that  in  skin  and  bones  and  hair,  there  were  always 
the  seeds  of  national  affiliation.  The  Nationality  Code, 
under  which,  as  a  subsection  (i)  of  Section  401  this  re- 
nunciation program  operated  in  wartime,  has  as  a  basic 
principle  the  granting  of  citizenship  by  place  of  birth.  It 
is  this  very  principle  which  Mr.  Burling  would  hope  to 
contravene  by  insisting  on  the  operation  of  a  renuncia- 
tion program  where  terror,  assault,  rumor,  coercion  and 
duress  played  the  significant  roles. 

On  page  6  of  his  Opus,  designed  to  describe  the  tainted 
air  at  Tule  Lake,  Mr.  Burling  quotes  approvingly  the  testi- 
mony of  [247]  some  former  War  Relocation  Authority 
employees  rounded  up  by  the  small  but  vocal  Committee 
of  the  California  Legislature.  It  might  be  instructive  to 
add  that  these  same  people  are  credited  in  War  Reloca- 
tion Files  as  having  seen  oil-soaked  rags  and  knives  on  the 
famous  1st  of  November  incident  of  1943.  It  is  known 
now  by  virtue  of  affidavits  signed  by  all  employees  of 
Tule  Lake  Center  at  the  time  (over  100)  that  their  testi- 
mony was  perjured  by  groundless  fears  and  prejudices. 
In  the  light  of  over  100  eye-witness  acounts  which  cross- 
check we  may  now  discount  such  evidence,  long  since  dis- 
counted by  Clair  Engel  and  others  of  the  original  com- 
mittee. 

Fortunately,  the  Nationality  Law  does  not  stress  racial 
characteristics ;  nor  does  it  emphasize  the  question  of 
where  a  group  within  this  country  had  in  earlier  genera- 
tions its  national  origin.  I  am,  of  course,  aware  that  the 
Japanese  Issei   (or  the  first  generation  group)   are  still 
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held  ineligible  for  the  process  of  becoming  citizens  and, 
further,  regard  this  situation,  at  variance  with  that  of 
foreign-born  Hindus  and  Chinese,  as  a  discriminatory  bar. 
However,  as  concerns  citizens  there  is  no  doubt  that  citi- 
zenship in  this  Code  has  already  generally  been  inter- 
preted in  the  geographical  sense  of  birthright  and  not  in 
any  racist  conception.  I  for  one  should  be  alarmed  to 
see  the  Renunciation  Law  contravene  in  spirit  and  effects 
the  Nationality  Code  of  which  it  is  a  most  dubious  and 
extremist  portion. 

Mr.  Burling's  current  philosophy  on  nationality  would, 
it  seems  to  me,  if  carried  to  its  logical  conclusion,  subvert 
this  principle  of  geographically  determined  birthright  to 
the  lesser  interests  of  one  which  stresses  the  blood  and 
bones  and  hair  theorams  of  erstwhile  undemocratic  coun- 
tries— notably  Nazi  Germany  and  Japan.  If  one  holds 
otherwise,  namely,  that  the  renunciation  law  was  equal 
in  its  effect  throughout  the  country  and  merely  netted  the 
catch  of  6,000  customers  at  Tule  Lake  because  there  the 
nation's  total  quota  or  ratio  of  ''disloyals"  was  confined, 
one  assumes  again,  however  [248]  unconsciously,  that 
peoples  of  German  ancestry,  peoples  of  Italian  ancestry, 
and  even  those  of  Hungarian  ancestry  are,  in  all  cases, 
more  amenable  to  the  ways  and  ideals  of  democracy  in 
second  generation  groups  than  are  those  who  come  under 
the  label  of  our  national  minority  of  Japanese  ancestry. 
I  feel  such  thinking  is  equally  as  discriminatory,  as  sep- 
aratist, and  as  racist,  as  the  blithe  contention,  now  fa- 
mous, of  General  DeWitt  that  "A  Jap  is  a  Jap."  I  am 
reminded  at  this  point  that  Mr.  Burling  himself  admitted 
to  me  that  the  Renunciation  Act  which  he  was  delegated 
to  draft  and  put  into  operation,  was  the  result  of  racist 
and   discriminatory   pressures   upon   the   Justice   Depart- 
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ment    to    de-nationalize    American    citizens    of    Japanese 
ancestry. 

Personally,  I  find  the  opinion  of  social  scientists  and 
of  democratically-minded  people  to  the  contrary,  much 
more  acceptable.  We  all  know  that  in  the  ten  centers  to 
which  110,000  persons  of  Japanese  ancestry  were  com- 
mitted for  periods  of  several  years,  we  had,  in  essence, 
both  artificial  and  transient  communities,  housing  in  bar- 
rack-apartments lacking  privacy,  people  who  easily  could 
be  termed  ''people  under  stress."  While  this  initial  fact  is 
granted  in  part  by  Mr.  Burling,  the  consequences  which 
flow  from  it  are  hardly  realized.  On  this  question,  I 
should  state  that  "people  under  stress"  include  those  19,- 
000  found  at  Tule  Lake  in  the  spring  of  1944.  Mr.  Bur- 
ling on  page  6  refers  approvingly  to  the  Dies  Committee 
as  critical  of  the  situation  at  this  center  "as  it  then  ex- 
isted." Is  he  unaware  that  Congressman  Eberharter,  of 
this  Committee,  pointed  out  that  the  Committee  as  a  whole, 
and  with  few  exceptions,  had  been  gunning  for  the  War 
Relocation  Authority  for  some  time  before  the  Spring  of 
1944?  Congressman  Eberharter  took  the  Committee  to 
task  on  this  matter  as  having  been  riddled  with  prejudice. 
The  concensus  of  all  published  opinion  is  that  it  was.  As 
a  matter  of  fact,  in  the  Spring  of  1946,  just  two  years 
later,  the  W.  R.  A.  Director,  Mr.  Dillon  S.  Myer,  re- 
ceived the  Presidential  Citation  and  Order  of  Merit  [249] 
for  meritorious  wartime  services  which  had  ostensiblv 
been  "investigated"  in  the  Spring  of  1944. 

The  Tule  Lake  population,  like  all  "people  under  stress" 
living  uniformly  in  an  abnormal  environment  and  sub- 
jected to  a  complicated  maze  of  specially  designed  govern- 
mental restrictions,  programs  and  regulations,  generally 
developed  a  mass  or  stereotyped  set  of  reactions  and  senti- 
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ments  which  reflected  the  conditions  under  which  they 
Hved.  While  individual  pressure  groups  and  prejudiced- 
minded  men  busily  raised  the  racist  bugaboo,  certainly  no 
government  department,  particularly  that  concerned  with 
Justice,  should  ignore  the  effects  of  "reservation  life" 
upon  a  people  who  were  uprooted,  moved  from  center  to 
center,  or,  as  Mr.  Burling  described  and  as  he  said,  econ- 
omically disadvantaged  and  consistently  attacked  even  in 
the  newsprint  which  they  read  by  hysterical  forces  such 
as  are  engendered  in  any  wartime  society.  The  hearing 
officers  at  the  time  of  renunciations  repeatedly  alluded  to 
the  fixed  and  stereotyped  reactions  and  responses  which 
I  noted  also  on  the  part  of  renuncees.  It  is  futile  to  state 
now  that  doors  were  closed  and  hearings  private.  The 
hearings  were  held  in  Tule  Lake  Center.  So  long  as  they 
were  held  there,  the  abnormal  conditions  of  Center  life 
prevailed  and  could  be  noted  in  mass  responses,  mass  fears 
and  mass  hysteria. 

The  specific  conditions  of  Tule  Lake  Center,  before, 
during  and  after  renunciation,  were  decidedly  worse  for 
the  individual  resident  than  Mr.  Burling  is  willing  to  ad- 
mit. In  an  affidavit  filed,  apparently,  on  behalf  of  the  De- 
partment of  Justice,  Miss  Rosalie  Hankey  of  the  Evacua- 
tion and  Resettlement  Study  of  the  University  of  Cali- 
fornia goes  far  to  document  this  point.  It  is  true  that 
Miss  Hankey,  on  page  46  of  her  affidavit  states:  "The 
threat  of  immediate  physical  violence  .  .  .  was  a  relatively 
minor  motivation  toward  renunciation."  But  she  speaks, 
on  page  3,  of  the  same  manuscript  of  "terrorists  and  per- 
sons guilty  of  violent  assault,"  "of  the  lack  of  privacy" 
from  which  no  one  escaped,  of  beatings  and  assaults,  and 
[250]  the  murder  of  Mr.  Hitomi.  On  Page  4,  she  alludes 
to  a  center  contact,  or  informant,  "alleged  to  control  a 
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gang  of  terrorists,"  on  page  5  of  "pro- Japanese  pressure 
groups,"  (all  of  which  are  now  across  the  Pacific  and  in 
Japan).  These  groups  are  ones  which  Miss  Hankey  ad- 
mits, at  other  points  in  her  complicated  document,  were 
dealt  with  by  the  W.  R.  A.  Administration  and  certainly 
well  known  to  the  W.  R.  A.  Several  of  these  individuals 
were  known  to  Project  Administration  and  their  avowed 
purposes,  also  no  mystery,  are  well  documented  in  the 
W.  R.  A.  files.  As  I  wrote  at  the  time,  it  was  primarily 
the  poor  timing  of  the  renunciation  program  which  gave 
them  the  occasion  for  exerting  pressures  on  all  project  in- 
mates and  surely  Mr.  Burling  must  be  aware  of  the  sug- 
gestion of  the  W.  R.  A.  (myself  included)  to  call  off  the 
program  of  renunciation,  now  not  merely  proceeding  in 
a  setting  of  governmental  detention  and  duress,  but  under 
the  most  violent  and  terroristic  center  conditions  imagin- 
able. 

But  Miss  Hankey  goes  on:  "Individuals  and  groups," 
she  says  on  page  8  of  her  affidavit,  "vacillated  constantly 
as  they  were  swayed  by  events,  news,  and  rumors."  On 
Page  9,  ''prolonged  insecurity  and  indecision  may  unbal- 
ance even  individuals  who  possess  great  mental  stability" 
and  the  Tule  Lake  people,  at  the  time  of  renunciation 
had  been  subjected  to  a  state  of  governmentally-imposed 
duress  and  indecision  for  four  long  years.  "They  were 
predisposed  to  fall  into  mass  anxiety  which  on  several 
occasions  rose  to  panic,"  she  states,  and  then,  on  pages 
14  to  17  describes  the  excitement,  confusion,  turmoil  and 
assaults  which  characterized  the  renunciating  pressure 
groups  and  their  effects  on  center  residents.  While  in 
these  statements,  Miss  Hankey  draws  out  a  part  of  the 
description  of  Tuie  Lake,  I  should  add  that  throughout 
this  period   I  collected  in  equal  amount,  if  not  greater, 
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statements  of  loyal  young  Japanese-Americans  who 
throughout  this  period  of  pressures,  threats,  and  coercion, 
and  in  some  cases  "immediate  physical  violence"  found  the 
way  out  by  the  ritual  of  citizenship-renunciation.  For 
what  I  feel  [251]  is  Miss  Hankey's  tendency  to  draw  out 
sensational  statements  rather  than  actual  case  histories  of 
violence  and  coercion,  I  can  only  state  the  belief  of  project 
officials  that  she  herself  was  ejected  from  the  center  when 
the  Department  of  Justice  (the  same  that  Mr.  Burling 
represents)  discovered  her  writing  in  rather  sensational 
terms  to  internees  under  censorship  in  the  Santa  Fe  and 
Bismark  detention  centers. 

What  it  is  hoped  this  process  of  judicial  review  may 
accomplish  in  regard  to  this  general  question  of  renuncia- 
tion is  that  we  may  depart  from  a  continuance  of  the 
discriminatory,  "special,"  separate,  and  hence  racist  treat- 
ment of  persons  of  Japanese  ancestry,  whether  they  re- 
sided at  Tule  Lake  or  elsewhere.  Any  other  course  can 
only  serve  now  to  implement  the  ridiculous  connotations 
now  faded  from  the  public  mind  of  "Jap  saboteur," 
"agent,"  "dangerous  element"  and  "fanatic,"  which  still 
it  seems  to  me,  are  applied  to  the  former  citizen  popula- 
tion of  Tule  Lake.  My  contention  is  that  they  do  not 
fundamentally  constitute  any  more  than  a  group  of  people 
acting  under  stress,  governmental  duress,  coercion,  threats 
of  violence,  rumors,  hysterics,  isolation,  racist  segregation, 
misinformation,  pressure  groups,  actual  violence,  economic 
loss,  and  general  unbalance  and  insecurity.  I  am  sure, 
therefore,  that  the  causation  was  social  in  essence,  and 
not  political  or  racial. 

In  my  three  years  of  daily  observations,  interviews,  and 
notations  on  this  population,  I  found  it  to  be  a  fact  and  a 
predominant  fact,  that  the  chief  ingredients  of  the  "dis- 
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loyalty"  label  were  frustration,  isolation,  insecurity,  harsh 
treatment,  ignorance,  mass  hysteria,  compulsive  coercion, 
emotional  responses  and  fear.  It  would  seem  to  me  that 
the  post-war  era  should  see  an  end  to  the  time-honored 
process  of  making  this  population  a  scapegoat  to  outside 
pressure  groups  which  made  stereotypes  of  Tule  Lake  pop- 
ulation. In  so  saying,  I  am  acutely  conscious  of  the  fact 
that  among  our  erstwhile  renunciants,  expatriates,  seg- 
regees,  excludees,  evacuees,  and  [252]  other  ''untouch- 
ables," every  group  mentioned  had  its  relatives,  in  great 
number,  in  the  famous  lOOth  Battalion  and  the  442nd 
Regiment  of  the  United  States  Army,  in  the  Army  and 
Navy  Language  Schools,  and  Divisions  of  Intelligence,  in 
the  Office  of  War  Information,  and  in  the  fields,  factories 
and  homes  outside  center  confines.  It  would  be  a  most  re- 
markable miscarriage  of  justice  if  this  aggrieved  and  con- 
stantly penalized  population  should  pay  with  the  right  of 
citizenship  of  many  of  its  number  for  the  prior  abrogation 
of  those  rights  in  the  fact  of  their  evacuation,  continued 
detention,  economic  immobilization  and  general  hysterical 
discrimination. 

I  should  like  next  to  comment  upon  the  general  fact 
of  cultural  revivalism  which  occurred  among  Issei  parents 
of  this  renunciation  group  at  Tule  Lake  and  even  at  the 
assembly  centers  under  Army  jurisdiction,  as  well  as  at 
all  centers  under  the  Justice  Department  and  the  War 
Relocation  Authority  administrations.  Again,  I  have 
reference  to  a  file  of  thousands  of  pages  which  documents 
this  cultural  revival  of  things  which  properly  should  be 
labeled,  not  disloyalty,  nor  subversion,  nor  yet  conscious 
warring  against  the  tenets  of  our  democracy.  It  may  be 
of  some  importance  to  realize  that  this  phenomenon  is  by 
no   means   new   in   history.      The   mass   hysteria   of   the 
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Children's  Crusade  in  feudal  Europe  is  a  case  in  point, 
where  the  conditions  under  which  people  lived  produced 
hysteria  of  a  mass  type  and  compulsions  in  behavior 
among  old  and  young  alike.  Feudal  society  had  been  dis- 
located by  earlier  Crusades,  via  population  losses,  and 
children  and  youth,  with  no  place  in  the  local  communi- 
ties, hysterically  joined  in  a  long  march  to  "save  the 
Holy  Land."  In  modern  times,  there  is  the  well-known 
example  of  the  Ghost  Dance  Religion  of  the  1890's  and 
later  which  swept  over  American  Indian  reservations  by 
the  dozens  at  a  time  when  tribes  were  confined  to  reserva- 
tion settings  and  controlled  by  the  artificial  processes  of 
strict  military  and  '^governmental"  rule.  The  same  in- 
gredients of  isolation,  frustration  and  fear  were  operative 
[253]  then,  as  in  the  present  instance;  tribe  after  tribe 
of  impounded  people  usually  projected  the  wish  that  con- 
ditions sustaining  the  old  culture  would  return,  and  that 
their  tormentors  would  be  swept  aside,  or  religiously  con- 
trolled, whereupon  they  might  again  live  unmolested  on 
the  broad  lands  of  the  reservation  or  beyond.  At  Tule 
Lake,  there  were  countless  rumors,  now  embalmed  in 
National  Archives,  to  the  effect  that  renunciation  alone 
could  guarantee  a  future  unmolested  by  the  Relocation 
Program  and  in  which  Tuleans,  finally,  could  run  their 
own  affairs.  That  it  meant  ''exchange  on  repatriation 
vessels,"  alone,  as  Mr.  Burling  contends,  I  seriously  chal- 
lenge. He  does  quote  Mr.  Myer,  on  page  8,  as  thinking 
on  November  1st  and  4th,  1943,  that  perhaps  one  or  two 
thousand  "disloyals"  would  expatriate  voluntarily  and 
involuntarily,  the  latter  under  the  full  force  of  culturally 
revivalistic  parents  at  Tule  Lake  who  quixotically  hoped 
to  revive  the  old  ways  of  the  old  culture.  Since  Mr. 
Burling's  Department  knew  of  several  repatriation  trips 
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subsequently  arranged,  he  must  know  by  now  that  Mr. 
Myer's  "one  or  two  thousand  expatriates"  have  already 
gone  to  foreign  shores.  In  addition,  since  four  thousand 
actually  went,  there  are  two  thousand  assumed  loyals 
already  departed  from  these  shores,  according  to  this 
arithmetic.  I  am  afraid  Mr.  Burling  is,  then,  about  right 
in  his  figure;  we  have  already  lost  about  two  thousand 
(and  at  least  certainly)  one  thousand  decent  and  loyal 
American  citizens  to  other  shores  through  the  workings 
of  Mr.  Burling's  renunciation  law.  It  seems  curious, 
indeed,  that  he  should  then  wish  this  process  extended 
still  further  beyond  any  possible  disloyal  grouping  to 
divest  of  citizenship  an  essentially  loyal,  but  coerced  and 
intimidated  group. 

The  innumerable  instances  at  the  Tule  Lake  Center  and 
elsewhere,  where  mass  compulsions  linked  up  with  a  cul- 
tural revivalism  to  produce  demonstrations  are  exactly 
of  this  general  sort.  There  was,  in  all  center  incidents, 
the  same  emotional  solace  found  in  responding  with  cul- 
tural weapons  and  with  a  socially  solid  front  to  [254] 
the  disorganization,  isolation  and  fears  which  emerged 
at  times  in  all  centers.  While  the  efflorescence  and  de- 
velopment of  these  cultural  values  occasioned  much  ex- 
citement in  certain  quarters  of  the  West  Coast  press,  we 
do  not  feel  that  a  government  agency  should  become 
similarly  "excited  and  emotionalized"  when  the  facts  of 
community  analysis  are  readily  available.  After  all,  as 
we  have  said,  this  cultural  revivalism  was  a  condition 
which  had  occurred  on  dozens  of  American  Indian  reser- 
vations in  the  last  century  and  as  a  matter  of  fact,  in 
reporting  scientifically  on  the  Ghost  Dance  Cult  among 
the  Ute  Indians  of  Colorado,  in  1941,  T  had  earlier  dealt 
with  a  quite  similar  case.     Dr.  Alexander  Leighton,   in 
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his  book  on  the  Poston  Center  called  the  Governing  of 
Men,  produces  other  examples  in  relocation  history.  I  do 
recall  discussing  these  analogies  with  Mr.  Burling,  and 
that  his  response  was  simply  that  the  exigencies  of  public 
relations  demanded  putting  a  stop  to  more  extravagant 
modes  of  cultural  revivalism  as  sketched  in  his  affidavit. 

Yet  certainly  there  are  no  exigencies  of  public  relations 
now  (over  a  year  since  Tule  Lake  closed).  I  myself  am 
part-author  of  a  volume  published  by  the  Department  of 
Interior  in  1946,  called  ''Impounded  People"  and  frank 
in  its  description  of  the  pressures  and  confusions  laid 
upon  people  of  Tule  Lake.  If  the  W.  R.  A.  can  publish 
its  historical  and  sociological  studies  by  the  dozens,  there 
is  no  longer  a  factor  of  "public  relations."  But  there 
may  be  a  factor  of  "face-saving,"  on  the  part  of  Justice 
officials,  in  the  present  instance.  In  fact,  I  should  add 
also  that  in  the  same  oral  conversation,  Mr.  Burling  in- 
formed me  that  he  had  written  this  same  renunciation 
law  and  its  procedures  to  set  up  specific  barriers  against 
"too  easy  renunciation" ;  that  is,  fearing  that  the  act  was, 
in  a  very  real  sense,  discriminatory  when  applied  inside 
centers  to  people  who  had  suffered  profound  social  and 
economic  dislocation,  he  had  decided  to  insist  that  forms 
be  sent  to  Washington  and  received  back  from  Washing- 
ton as  a  kind  of  hurdle  or  barrier  to  [255]  prevent  the 
mass  effect  which  might  easily  obtain.  If  anyone  could 
pick  up  a  form  in  a  center,  so  Mr.  Burling  stated,  and 
simply  fill  it  out  thereby  accomplishing  the  first  steps  in 
renunciation,  the  whole  process  would  be  endangered. 
It  is  only  necessary  to  recall  at  this  point  that  such  forms 
were  typed  on  the  project  and  led  in  the  course  of  events 
to  mass  renunciations,  that  an  organized  group  typed  such 
forms  and  popularized  their  contents,  that  Mr.   Burling 
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himself  gave  out  such  forms  to  a  limited  number  of  per- 
sons in  the  Center  proper  (when  they  appeared  for  hear- 
ing- upon  their  request  and  wished  to  renounce)  These 
same  individuals  typed  forms  they  themselves  copied  off 
and  Mr.  Burling  accommodated  them  in  the  first  hearings 
with  printed  forms  and  special  attention. 

I  do  not  feel  that  Mr.  Burling's  passing  out  of  forms 
essentially  changed  the  situation  at  Tule  Lake,  although 
the  Department  of  Justice  thereby  modified  and  changed 
the  restrictive  procedures  in  regard  to  the  use  of  forms 
which  he  himself  had  devised  as  the  only  way  of  making 
renunciation  less  the  result  of  mass  hysteria.  However, 
I  am  confident  that  these  supposed  hurdles  and  barriers 
to  renunciation  were  not  effective  barriers  and  that  many 
persons,  like  Mr.  Rothstein,  realized  that  inasmuch  as 
patterns  of  individual  and  group  coercion  existed,  they 
should  in  hearing  procedures  inquire  into  the  question 
within  the  Center  confines  as  to  whether  given  individuals 
had  themselves  requested  such  forms  or  intended  only  to 
comply  with  the  desire  of  organized  minorities  at  Tule 
Lake  to  have  them  complete  their  renunciations.  In  the 
same  way,  I  should  discount  the  fact  stated  by  Mr.  Bur- 
ling that  the  door  was  closed  as  the  hearings  proceeded. 
There  were  rumors  that  persons  in  the  Center  had  better 
make  strong  enough  statements  to  get  renunciation  ac- 
cepted or  else  suffer  the  consequences  of  others  learning 
later  of  their  non-acceptance.  While  Mr.  Burling  cor- 
rectly states  that  doors  were  closed  in  most,  (though  not 
all,  of  the  actual  hearings)  he  forgets  to  add  that  the 
Center,  as  a  whole,  was  enclosed  by  \2S6'\  barbed  wire 
fencing,  and  that  when  one  opened  the  door  to  his  bar- 
rack apartment,  he  immediately  saw  the  limited  horizons, 
heard  the  exaggerated  gossip  and  left  the  inevitable  lack 
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of  privacy  occasioned  by  the  presence  of  18,000  people 
living  in  one  square  mile,  effectively  fenced  in  and  isolated 
from  the  mainstream  of  American  life.  The  lack,  for 
months,  of  adequate  policing,  the  facts  of  brutal  beatings 
and  one  murder,  and  the  later  suicides  of  a  few  renun- 
ciants  simply  do  not  exist  in  his  facile  account.  At  any 
rate,  the  closing  of  doors  had  no  real  effect.  After  the 
door  was  opened  again,  the  segregee  had  to  return  to  the 
center,  and  its  well-known  pressures. 

In  like  manner,  Mr.  Burling  chooses  to  minimize  the 
overall  effect  of  the  Hitomi  murder  upon  the  Center  as  a 
whole,  instead  preferring  to  present  the  case  as  merely  the 
result  of  philandering  on  the  part  of  the  murdered  man 
and  involving  his  own  brother's  wife.  Aside  from  the 
inaccuracy  of  this  assumption,  I  feel  that  there  is  here 
an  unfortunate  recourse  to  gossip  having  no  basis  in  fact, 
and  contrary  to  anything  remotely  like  analytic  proce- 
dures. I  had,  in  a  report  prior  to  the  Hitomi  murder, 
predicted  trouble  in  the  Center  in-  the  month  of  July, 
which  I  stated,  in  a  June  report,  would  emerge  from  the 
upset  Center  situation.  Hitomi's  murder  at  the  end  of 
June  came  after  these  dolorous  predictions  and,  of  course, 
only  a  few  days  before  the  start  of  July.  I  firmly  be- 
lieve the  murdered  man's  character  is,  therefore,  maligned 
in  favor  of  gossip  some  of  which  started  with  W.  R.  A. 
employees  for  not  a  shred  of  real  evidence  ever  substanti- 
ated the  philanderer  myth.  The  children  of  the  brother  so 
accused  by  implication  are  thoroughly  Americanized  non- 
renunciant  youth  of  this  nation,  all  of  whom  had  suc- 
cessful careers  in  relocation.  The  son  was  employed  on 
my  staff  as  staff  artist  subsequently  though  only  a  high 
school  lad,  and  he  gave  every  evidence  of  real  affection, 
as  did  the  entire  family  and   families  involved,   for  his 
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murdered  uncle.  All  family  members  attributed  the 
murder,  as  did  I  in  reports  and  Miss  Hankey  in  her  affi- 
davit, to  renunciant-minded  [257]  terroristic  gangs,  small 
in  total  number  and  long  since  in  Japan.  I  mention  the 
case  only  for  the  inaccuracies  of  Department  of  Justice 
discussions  of  these  matters.  These  men,  who  scarecly 
knew  the  project  and  its  history,  let  alone  its  inmates, 
were  nevertheless  the  authors  and  executors  of  the  re- 
nunciation program  which  divested  thousands  of  their 
American  citizenship. 

But  what  is  more  important,  not  only  did  the  "ghost" 
of  Hitomi  or  fear  of  murder  and  violence  by  pressure- 
groups  aifect  the  project  for  more  than  an  year  after- 
wards (and  I  reported  on  this  from  time  to  time),  but  in 
addition,  there  was,  in  this  entire  period,  a  number  of 
instances  of  assaults,  coercion  and  evidences  of  the  effects 
of  being  held  in  duress,  which  I  noted  then,  and  indeed, 
all  through  the  renunciation  program  and  its  aftermath. 

Without  giving  even  a  minor  fraction  of  such  instances 
which  I  recorded  and  transmitted  to  Washington  in  reams 
of  weekly  and  sometimes  daily  reports  which  Mr.  Burling 
himself  states  were  available  to  him  and  used  by  his  office, 
I  could  mention  the  man  who  moved  from  a  block  where 
the  headquarters  of  a  coercive  group  located  and  there- 
after moved  several  times  to  avoid  the  same  influence 
and  intimidation  of  "organization"  leaders  now  in  Japan; 
or  the  young  man  who  (despite  being  an  honorably  dis- 
charged soldier  of  the  United  States  Army)  was  assaulted 
late  at  night  and  otherwise  coerced  in  regard  to  renun- 
ciation; the  case  in  point  of  the  young  man  whose  mail 
was  tampered  with  to  discover  his  status  in  regard  to 
the  fact  of  his  renunciation;  and  so  forth.  There  is  no 
point   in   elaborating   now,   or   years   later   as   does    Mr. 


290  Tom  C.  Clark  et  al.  vs. 

Burling,  on  the  question  of  coercion,  or  on  the  question 
of  being  held  in  governmental  duress,  or  on  the  question 
of  mass  compulsions  which  motivated  case  after  case  at 
Tule  Lake.  It  suffices  to  point  to  the  record  embodied 
in  thousands  of  pages  of  material  in  the  National  Archives 
and  written  as  a  running  comment  on  the  renunciation 
program  as  it  actually  unfolded.  This  file  was  built  up 
as  were  the  implicit  facts  of  duress  and  coercion,  [258] 
at  the  very  time  when  the  program  itself  was  being  car- 
ried forward.  There  is,  therefore,  no  question  of  my 
constructing  a  recent  account  when  we  allude  to  this  file 
of  material  gathered  for  the  government.  There  is,  in 
addition,  a  still  more  extensive  personal  file  of  data  which 
the  affiant  now  has  and  then  procured  in  an  efifort  to 
round  out  the  study  of  the  Tule  Lake  community  and  its 
response  to  the  impact  of  this  and  other  governmental 
programs.  This  file  documents  the  fact  of  the  presence 
of  coercion,  of  duress,  and  of  mass  compulsion,  week  by 
week  and  case  by  case.  The  only  file  on  renunciant  cases 
which  approached  it  in  extent  was  that  gathered  by  Mr. 
Louis  M.  Noyes,  then  project  attorney,  and  still  attorney 
in  governmental  service.  This  fact  of  coercion  of  re- 
nunciants  is  admitted,  it  seems  to  me,  by  Mr.  Burling 
himself  not  now  publicly  at  this  time  of  legal  judgment, 
but  certainly  in  the  famous  letter  addressed  to  Mr.  Saka- 
moto of  the  Center,  in  which  Mr.  Burling  dwells  on  the 
entire  Sakamoto  organizational  leadership  as  intimidat- 
ing the  center  at  large,  including  the  membership  of  Mr. 
Sakamoto's  own  group. 

The  point  made  on  page  16  of  Mr.  Burling's  affidavit 
that  an  office  was  "assigned"  to  this  pressure-group  by 
W.  R.  A.  is  wholly  erroneous.  The  office  was  raided  and 
closed  on  my  discovery  of  it  and  the  W.  R.  A.  has  pre- 
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sented  to  National  Archives  photos  of  Internal  Security 
officers  conducting  the  raid  with  Justice  Department  offi- 
cials looking  interestedly  on.  His  statement  on  page  15 
that  their  calisthenics  glorified  Japanese  heroes  in  history 
is  likewise  in  error.  His  definition  of  Nisei,  on  page  7, 
is  completely  confused  with  another  term,  that  for  Kibei. 
His  point,  on  page  19,  that  there  was  a  routine  check  in 
hearings  on  the  possibility  of  coercion  is  naive  enough  to 
suppose  that  without  proper  protection  in  the  Center, 
without  a  City  type  of  police  organization,  without  street 
lights  and  with  19,000  cramped  into  a  single  square  mile, 
with  at  least  one  murder  and  several  cases  of  assault  on 
the  record  well  known  to  all,  the  people  of  Tule  Lake  would 
confide  to  him  on  two  minutes'  [259]  notice  as  to  their 
basic  fears,  their  impelling  compulsions  or  on  the  long- 
standing effects  of  isolation  which  no  government  agency 
— the  Army,  the  Justice  Department  or  the  War  Reloca- 
tion Authority,  had  even  begun  to  assess  fully  in  the  four 
long  years  of  detention.  The  "routine  check"  in  thousands 
of  daily  hearings  which  I  witnessed  was  merely  a  rather 
ambiguous,  "Are  you  doing  this  of  your  own  free  will?" 
Even  the  phrase  "free  will,"  was  possibly  not  understood 
by  most  of  the  agitated  and  upset  subjects. 

It  is  important  to  realize  also  that  the  renunciation  pro- 
gram, though  it  was  embodied  in  law,  came  at  the  end  of 
a  long  series  of  extra-legal  governmental  programs  which 
applied  to  the  people  of  Tule  Lake  inter  alia,  and,  which  in 
every  case,  failed  so  miserably  that  they  added  to  the  total 
confusions  about  status  and  about  effects  of  detention 
which  we  reported  in  the  1946  volume,  "Impounded 
People"  as  undoubtedly  influencing  the  people's  assess- 
ment of  renunciation  itself.  To  specify  briefly  again,  it 
does  injustice  to  the  large  file  of  descriptive  and  analytic 
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material  to  which  we  have  already  alluded  to  suppose  that 
Tulean  residents  felt  "these  papers"  to  be  any  more  bind- 
ing in  effects  than  previous  loyalty  registrations,  or  re- 
patriations, all  carried  out  under  governmental  duress  and 
center  pressures.  However,  it  is  well  to  realize  that  the 
first  of  the  series,  called  registration,  failed  completely 
in  the  Tule  Lake  setting  even  before  Tule  Lake  had  be- 
come a  segregation  center.  The  fault  of  this  lies  by 
no  means  exclusively  with  the  13,000  residents  of  the 
then  Tule  Lake  Relocationg  Center,  that  is  before  segre- 
gation. The  program,  as  we  stated  about  three  years  ago 
in  our  reports,  was  inaccurately  introduced  as  a  Selective 
Service  program  and  this  error,  which  alone  took  place 
at  Tule  Lake,  convinced  the  majority  of  the  then-residents 
that  whenever  citizens  registered  loyalty,  which  all  were 
being  asked  to  do,  the  boys,  and  young  women  as  well, 
would  be  immediately  inducted  on  a  mass  basis  (and  re- 
gardless of  order  number)  into  the  [260]  appropriate 
branch  of  the  ''Armed  Forces," — ordinarily  phrased  as  a 
segregated  and  racist-conceived  labor  battalion.  To  real- 
ize what  this  meant  to  Center  people,  we  must  remember 
that  these  same  persons  had  been  evacuated  from  their 
homes  on  short  notice,  had  gone  to  Army  assembly  centers, 
had  in  some  cases  been  ''honorably"  ejected  from  the 
Armed  Forces  (Fort  Ord  was  famous  for  this)  and  had 
been  uprooted  and  moved  again  into  relocation  centers  al- 
ways on  a  mass  basis  which  designated  that  the  West  Coast 
population  of  Japanese  ancestry  as  a  separate  group, 
marked  for  such  separate  treatment,  was  under  general  sus- 
picion. Boys  who  attempted  to  get  into  the  Air  Forces 
could  not.  Several  of  these  later  renounced.  Obviously, 
the  important  principle  of  equality  of  all  citizens  before  the 
law,  had,  in  their  opinion,  already  been  abrogated  by  the 
total  circumstances  of   race  prejudice  and   war   hysteria 


Albert  Yuichi  Inouye  et  al.  293 

which  accounted  for  their  being  in  barrack-Hke  apartments 
in  or  out  of  ''restricted  zones"  and  subject  to  special  deter- 
minations of  government  agencies  which  had  not  yet,  in 
any  case,  given  any  recognition  to  the  rights  of  the  indi- 
vidual and  of  the  family  to  choose  location  and  occupation 
and  career  in  accordance  with  their  individual  and  private 
consciences  and  their  sense  of  public  responsibility.  If 
the  government  so  acted,  the  press  re-enacted  time  and 
again  the  hatred  and  suspicion  laid  upon  this  group  of 
west  coast  refugees.  The  Tule  Lake  Center,  at  any  rate, 
never  completed  its  loyalty  registration,  and  this  was  not 
simply  a  point  of  disaffection.  The  Community  Council, 
the  Planning  Board,  (which  represented  democratically 
all  Issei  or  first-generation  residents  of  all  blocks  and 
wards  in  the  Center),  and  the  Block  Managers  (who,  in 
turn  were  hired  by  the  government  or  project  adminis- 
tration as  a  channel  of  information  to  the  center  resi- 
dents),— all  these  three  bodies  and  others  besides  offered 
their  service  to  the  Project  Administration  in  pushing 
through  loyalty  registration.  In  hopes  of  overcoming 
misconceptions  which  had  arisen  about  the  nature  of  the 
registration  program,  and  in  an  honest  and  frank  effort 
to  help  see  [261]  the  program  through  for  the  govern- 
ment, these  groupings  offered  to  aid  and  expedite  the 
entire  program.  I  have,  in  my  personal  files,  the  original 
signed  document  of  the  Project  Director  at  that  time,  in 
which  he  refused  such  community  aid  in  straightening  out 
confusions  which  his  own  staff  and  notably  the  Assistant 
Project  Director,  (who  had  been  to  Washington,  D.  C,  to 
get  the  outlines  of  registration  procedure  from  Army 
officials)  had  themselves  engendered  in  the  Center  setting. 
As  a  consequence,  there  are  thousands  of  Tuleans  who, 
out  of  resentment  or  confusion,  certainly  out  of  feelings  of 
discrimination,  never  registered.     There  was,  in  addition, 
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a  set  of  incidents  which  involved  taking  people  from 
blocks  in  the  project  and  transporting  them,  under  ma- 
chine guns,  in  the  height  of  this  confusion,  to  a  special 
detention  center  in  Arizona.  This  set  of  circumstances, 
plus  the  latter  confusions  and  coercions,  marked  the  effec- 
tive beginning  of  renunciation  for  the  Tule  Lake  Center. 

There  were  at  Tule  Lake  a  number  of  people  who, 
though  incensed  at  this  procedure,  nevertheless  maintained 
enough  composure  to  answer  affirmatively  on  loyalty  dur- 
ing registration,  and  an  additional  number  who,  with  per- 
haps slightly  larger  amounts  of  resentment  at  their  mis- 
treatment, simply  registered  a  conditional  answer,  which 
usually  stated  that  their  loyalty  was  affirmative  "if  the 
citizenship  rights"  of  the  population  were  restored  or 
duly  honored.  In  other  words,  back  in  registration  times, 
there  was  doubt  that  citizenship  was  merely  a  matter  of 
loyalty  to  be  displayed  mechanically  on  paper  by  citizens, 
and  some  feeling  that  it  involved  reciprocal  rights  and 
privileges  connected  with  status  in  the  eyes  of  the  govern- 
ment. As  concerns  segregation,  the  program  which  came 
next,  the  Tuleans  should  have  been  represented  at  Tule 
Lake  by  about  two  thousand  persons  of  segregee  category. 
Actually  six  thousand  in  all  staged  a  kind  of  resentful  sit- 
down  at  the  injustice  of  being  forced  to  move  again,  now 
for  the  third  or  fourth  (in  a  few  cases,  the  fifth)  time  in 
the  history  of  Center  residence.  This  meant  that  fully 
four  [262]  thousand  Tuleans  were  involved  in  the  segre- 
gation program  at  Tule  Lake  who  were  not  disloyal  in 
any  paper  program,  even  according  to  the  somewhat 
blurred  lights  of  the  registration  procedure. 

The  four  thousand  "loyals,"  therefore,  the  citizen  com- 
ponent of  which  (though  loyal  at  registration  times)  was 
later    swept   into   the    renunciation   program,    was    finally 
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divested  of  American  citizenship.  In  addition,  the  segre- 
gation process  allowed  for  other  loyal  citizens  of  other 
projects  to  accompany  families  and  relatives  to  Tule  Lake. 
Besides  this  additional  number  of  voluntary,  loyal  segre- 
gants  from  other  projects,  that  is,  additional  to  the  four 
thousand  "loyals"  at  Tule  Lake  and  the  thousands  of 
young,  voluntary  segregants  from  eight  other  centers, 
there  were  a  number  of  young  people  who  had  never  un- 
dergone loyalty  registration  at  all,  but  who,  one  or  two 
years  later,  at  ages  of  eighteen  to  twenty-one,  were  con- 
sidered fully  eligible  to  renounce  their  American  citizen- 
ship (even  at  ages  under  twenty-one  and  in  circumstances 
where  no  citizenship  rights,  like  the  right  to  vote,  had 
ever  been  exercised).  Thus,  segregation  failed  since  it 
was  premised  on  the  mistakes  of  registration,  and  this  fail- 
ure which  was  especially  notable  at  Tule  Lake,  was  the 
prime  condition  for  the  imposition  of  the  renunciation 
program.  The  National  Archives,  again,  are  full  of  criti- 
cal reports  on  this  program,  my  own  dealing  especially 
with  the  mistakes  of  segregation  premised  upon  the  mis- 
takes of  the  earlier  program.  If  one,  therefore  inquires 
into  the  logic  of  Mr.  Burling's  position,  or  into  that  of 
any  person  who  holds  that  Tulean  youth  were  disloyal 
per  se  or  as  a  category,  one  will  find  that  thousands  not 
so  designated  in  any  sense  were  caught  in  this  particular 
maelstrom  of  renunciation  by  the  mere  fact  of  being 
"loyals"  or  minors  in  residence  at  Tule  Lake  who  came 
under  the  criticism  and  scorn  subsequently  of  renunciant 
pressure  groups. 

Besides  this  fact,  there  is  the  fact  that  Kibei,  as  a 
category,  were  sent  to  Tule  Lake.  Many  of  these  indi- 
viduals had  volunteered  for  the  Army  prior  to  evacuation 
and  had  been,  almost  as    [263]   a  group,  honorably  dis- 
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charged,  usually  from  Fort  Ord.  These  statistical  facts 
indicate  a  policy  of  Army  rejection,  whether  conscious 
or  unconscious.  To  these  one  must  add,  among  the  Nisei 
of  American  education,  those  who  had  been  outside  Center 
confines  before  renunciation,  some  in  war  industry  and  in 
war-time  agriculture,  but  who  in  the  Midwest  and  West 
particularly  had  encountered  discrimination  of  such  pro- 
portions that  they  left  their  status  of  seasonal  leave  and 
hurried  back  to  the  sanctuary  of  the  centers.  One  boy 
who  renounced  later  had  been  shot  at  in  the  Provo,  Utah, 
violence  against  volunteer  Nisei  sugarbeet  workers.  An- 
other in  Minneapolis,  met  such  discrimination  that  he 
hurried  back  to  his  family  at  Tule  Lake. 

Perhaps  one  could  best  picture  these  separate  programs 
of  registration,  segregation  (and  the  November  Incident) 
at  Tule  Lake  as  being  a  series  of  cars  which  pile  up  in  a 
train  wreck.  As  each  program  went  off  track,  more  and 
more  were  involved  or  pulled  into  circumstances  which 
ultimately  spelled  disaster.  The  Tule  Lake  Incident,  the 
third  car  so  to  speak,  in  the  total  wreck,  while  it  involved 
no  mob  violence  and  no  direct  evidence  of  subversion,  pure 
and  simple,  actually  voiced  the  desire  of  the  residents  to 
have  more  complete  Center  security  and  as  Hankey  states, 
better  center  living  conditions.  Of  course,  the  next  car 
to  smash-up  off  the  rails,  did  so  when  almost  four  hundred 
young  men,  most  of  them  quite  blameless  even  according 
to  the  most  scrutinizing  Army  and  FBI  records,  were 
seized  and  conhned  in  a  "stockade"  in  full  view  of  their 
families  and  of  all  center  people,  but  at  the  same  time 
out  of  range  of  ordinary  communication.  Many  of  these 
men, — and  boys, — were  held  there  in  this  area  of  a  few 
hundred  yards  for  ten  months  under  what  can  best  be 
summed  up  as  star-chamber  proceedings   without  benefit 
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of  trial  by  jury.  While  "incidents"  at  other  Centers,  like 
Manzanar  and  Poston,  straightened  themselves  out  in  the 
due  course  of  time,  they  only  involved  the  smallest  handful 
(two  or  three)  of  people,  [264]  whereas  Tule  Lake's 
Incident  had  its  cumulative  effect  as  the  ten  months  of 
fundamentally  unlawful  detention  of  hundreds  of  boys 
wore  on.  Manzanar's  incident  grew  out  of  the  incarcera- 
tion of  two  persons  and  Poston's  followed  the  same  pat- 
tern; but  Tule  Lake's  Incident  ending  in  murder  (of 
Hitomi)  started  with  about  350  being  incarcerated  and 
with  a  general  strike  situation  which  greeted  these  incar- 
cerations of  the  same  hundreds  by  the  Army  officials  in 
control.  It  is  perhaps  to  the  credit  of  the  War  Relocation 
Authority  that  after  Army  Control  had  resulted  in  the 
incarceration  of  more  than  three  hundred  persons  and  had 
engendered  a  most  complete  and  paralyzing  general  strike 
in  the  center,  a  civilian  administration  was  able  to  bring 
the  center  back  to  the  semblance  or  approach  to  the  kind 
of  normalcy  required  by  the  relocation  program  in  general. 
However,  the  Army  Hfting  of  the  ban  on  the  West  Coast 
and  the  Justice  Department's  renunciation  of  citizenship, 
were  the  next  two  associated  programs  which  affected  the 
tenor  of  life  at  Tule  Lake  and  prevented  the  "setting 
down"  process  from  ever  occurring.  They  were  both 
timed  badly,  and  coming  together  were  confused  in  the 
resident's  thinking. 

In  discussing  these  last  two  programs,  it  is  necessary  to 
state  at  the  outset  that  nothing  like  complete  normalcy 
was  ever  attained  fully  because  of  the  Center  upset  occa- 
sioned by  the  ten  months'  period  of  "stockade"  detention. 
The  "stockade"  ended  with  the  shipping  off  to  detention 
centers  of  Issei  family  heads,  with  the  murder  of  Hitomi 
in  the  center,  and  with  new  defiant  modes  of  organization 
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in  the  center  proper.  While  the  Army  announced  the  lift- 
ing of  the  ban  in  December,  practically  by  the  next  month, 
the  Justice  Department  provided  what  seemed  to  Center 
residents  the  only  possibility  of  remaining  in  the  Center, 
namely,  renunciation  of  citizenship.  The  timing  of  these 
two  programs  led  to  the  fourth  car  smashing  off  the  rails, 
namely,  the  renunciation  program  itself.  Before  the  pro- 
gram started,  the  dynamiting  of  the  Doi  barn,  the  [265] 
Hood  River  incident  in  Oregon,  and  several  other  depre- 
dations had  occurred  and  been  widely  publicized  both  in- 
side and  outside  the  Center.  Inside  the  fence  the  stories 
of  shootings  and  dynamiting  had  been  exaggerated  to  the 
proportions  of  a  totally  prejudicial  and  gloomy  picture  of 
the  West-coast  reception  of  relocatees.  One  subsequent 
renunciant  read  in  the  papers  just  before  renunciation  was 
scheduled  that  he  would  not  be  welcomed  back  to  his  fruit 
farm  in  the  Hood  River  Valley.  Another  personally  knew 
the  Nisei  hero  who  was  refused  service  in  a  barber  shop 
in  Arizona.  He  too  was  pressured  to  renounce.  In  gen- 
eral, residents  feared  that  the  stability  and  security  of 
Tule  Lake  was  affected  by  rescission  of  mass  exclusion 
orders  or  by  the  lifting  of  Army  ban.  Put  more  posi- 
tively, renunciation,  when  it  began  only  a  month  later, 
became  the  only  action  program  available  as  an  outlet  for 
mass  emotions  on  the  part  of  people  whose  relocation 
posed  decided  problems  and  whose  fears  of  pressure 
groups  were  only  matched  by  fears  of  government  and 
fears  of  the  American  "public"  in  general. 

Further,  as  we  have  stated  in  our  reports  to  the  Wash- 
ington Office,  especially  that  dated  April  23,  1945,  the 
evidence  soon  accumulated  that  renunciation  not  only  be- 
came a  law  to  be  administered  by  the  Justice  Department, 
but  it  quickly  became  the  action-program  of  a  small  and 
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well-organized  group  of  minority  leaders  in  the  center 
who  have  since  voluntarily  repatriated  to  Japan.  At  any 
rate,  their  demonstrations,  mass-action  and  mass-pressure 
(which  Mr.  Burling  also  described)  were  certainly  not  a 
manifestation  of  the  "free  choice"  or  "free  will"  of  thou- 
sands of  young  persons  but  a  reflection  of  the  interplay 
between  two  programs,  rescission  and  relocation  on  the 
one  hand  and  renunciation  on  the  other. 

The  conditions  of  Center  life  had,  by  now,  reached  the 
apex  stage  of  the  Ghost  Dance  Cult,  as  it  occurred  on 
countless  Indian  Reservations  in  the  1890's.  In  a  phone 
conversation  with  Mr.  Myer  and  in  reports  of  this  period, 
the  afliant  stated  quite  [266]  clearly  that  people  in  the 
youth  categories,  male  and  female,  were  being  swept  into 
a  kind  of  Children's  Crusade,  the  consequence  of  which 
they  did  not  recognize.  These  facts  were  repeated  on 
several  occasions  to  Justice  personnel. 

Mr.  Burling  seems,  to  my  mind,  almost  to  interpret  the 
same  facts  as  containing  something  of  grave  danger  to 
the  United  States.  To  this,  I  can  only  reply  that  the 
German  prisoners  in  the  prisoner-of-war  camp  in  North- 
ern California  on  the  other  side  of  the  town  of  Tule  Lake 
were  allowed  at  this  time  to  get  on  bicycles  and  ride  down 
to  town  in  PW  uniforms,  or  to  take  picnics  on  occasion 
in  the  near-by  hills.  These  were,  of  course,  captured 
prisoners  of  the  German  Nazi  Army  of  the  Reich.  At 
this  same  time,  Tulean  kindergarten  children  could  not 
take  picnics;  their  fathers  if  farm  workers  tilled  the  gov- 
ernment fields,  but  they  too  worked  behind  barbed  wire 
fencing  and  under  watchtovv^ers  across  the  road  in  which 
armed  sentries  were  posted;  they  were  conveyed  there  by 
American  armed  troops.  At  Tule  Lake  there  was  no 
right  of  free  movement  and  certainly  no  escape  from  the 
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conditions  of  center  life.  It  seems  to  me,  therefore, 
through  this  simple  contrast  between  two  "camps"  less 
than  fifteen  miles  apart,  one  can  see  why  Tule  Lake  peo- 
ple felt  the  force  of  citizenship  to  be  null  and  void  in  their 
circumstances,  and  felt  that  the  only  security,  by  and  large, 
lay  m  the  direction  of  continued  center  residence  to  escape 
the  inhospitable  "outside."  No  wonder,  then,  that  twen- 
ty renunciants  in  these  confused  circumstances  immediate- 
ly and  on  the  same  day  of  their  renunciation  cancelled 
their  actions,  and  significantly  this  was  allowed, — in  these 
twenty  cases, — according  to  the  best  lights  of  Justice  De- 
partment personnel. 

Months  later,  when  the  Justice  Department  allowed 
mitigation  hearings  to  take  place,  the  total  group  of  re- 
nunciants at  Tule  Lake  again  spoke  up  by  the  thousands 
to  have  their  renunciations  cancelled,  in  effect  as  well  as 
in  fact.  It  seems  to  me  only  that  their  confusions,  fears 
and  pressures  lasted  longer  than  the  twenty.  Today,  I 
[267]  understand,  the  Justice  Department  has  no  Nisei 
renunciants  incarcerated.  But  they  had  them  detained  by 
the  thousands  and  later  by  the  hundreds.  Can  it  be  that 
confusions  within  the  Department  of  Justice  personnel 
ranks  have  in  time  likewise  dissipated,  or  is  it  that  those 
released  are  now  considered  sufficiently  "loyal"  by  the 
same  agency  which  formerly  considered  them  "disloyal"? 

The  renunciation  law,  itself  contains  certain  attempts 
to  safeguard  citizenship  in  that  it  states  that  the  act  must 
be  "individual"  and  "voluntary."  At  Tule  Lake,  only  a 
minor  proportion  of  these  acts  were  individual  and  vol- 
untary, and  these  were,  in  each  separate  case  of  truly  vol- 
untary action,  followed  as  soon  as  was  possible  by  re- 
patriation to  Japan  The  voluntary  renunciants,  it  is  ob- 
vious, are  no  longer  in  this  country.     The  pressure-group 
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organziation,  mentioned  above,  typed  and  circulated  its 
own  one  hundred  and  seventeen  renunciation  forms  and 
even  in  the  first  one  hundred  and  seventeen,  there  were 
individuals  who  did  not  understand,  it  seems  to  me,  the 
nature  and  consequence  of  their  acts.  But  the  fact  re- 
mains that  those  who  wished  to  leave  America  are  gone. 
As  stated  above,  some  went  involuntarily  through  group 
pressure,  parental  insistence,  etc.  One  boy,  in  this  typed- 
form  contingent,  explained  to  me  at  the  time  and  in  my 
office  that  he  could  not  square  the  doctrine  of  a  "J^P^ri^se 
Co-Prosperity  Sphere  in  Asia"  with  the  Imperial  Japan- 
ese policy  of  striking  down  Chinese  on  the  mainland,  but 
that  his  father  required  either  his  accompaniment  to  Japan 
or  his  aid  in  the  center  barracks;  and  that  he  was,  for 
this  reason  alone,  renouncing  because  he  was  the  only 
child,  of  almost  paralytic  parents  and  could  not  leave  the 
Center.  He  added  the  whole  thing  went  much  against  his 
own  wish  and  desire  and  was,  further,  contrary  to  his 
background  which  included  university  years  at  the  Uni- 
versity of  Redlands,  California  and  no  prior  residence 
in  Japan.  He  concluded  that  he  hated  the  Japanese  mili- 
tarists. (This  case  like  all  the  others  above, — and  many 
more — were  reported  to  Washington  at  the  time.  Let 
me  repeat.  This  lad  is  [268]  now  in  Japan.  The  boy 
was  sent  to  internment  and  went  to  Japan  on  the  first 
repatriation  vessel).  And  the  injustices  of  the  renuncia- 
tion program  have  involved  others  like  him.  On  the 
other  hand,  we  also  described  and  sent  in  record  form  to 
Washington,  D.C.,  the  variety  of  special  cases,  caught  by 
and  controlled  by  organizations  and  demonstrations  re- 
sorted to  by  a  tiny  pressure-group  leadership  to  get  re- 
nunciation processed  and  to  achieve  removal  of  young 
people  from  Tule  Lake.     It  should  be  remembered  that 
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Tule  Lake  was  again  becoming  a  relocation  center  at  the 
behest  of  Army  rescission.  Rumors  of  forced  relocation, 
of  a  Nisei  draft  into  labor  battalions,  of  assault  and  vio- 
lence against  those  of  Japanese  ancestry  without  center 
coniines,  of  gangsterism  and  hysteria,  both  within  Tule 
Lake  and  outside  it,  and  of  group  and  family  needs  to 
remain  together  in  the  center,  all  marked  this  period.  The 
result  was  mass  renunciation. 

We  pomted  out  before  this  report,  and  in  it,  that  renun- 
ciation at  this  time  was  depriving  individuals  of  citizen- 
ship who  had  no  other  alternative  legal  status.  Mr.  Bur- 
ling's  assumption  to  the  contrary  is  not  supported  by  the 
legal  opinion  of  the  W.  R.  A.  solicitor's  staff  which  was 
published  on  this  question.  We  added  that  in  terms  of 
the  needs  of  American  policy,  we  were,  by  splitting  fami- 
lies and  confusing  status  through  this  law,  creating  con- 
ditions of  dependency,  both  at  home  and  even,  after  vic- 
tory, abroad.  I  do  believe  that  much  later,  and  after  re- 
patriation had  occurred,  the  reports  back  from  abroad 
through  the  Justice  and  State  Departments  and  via  news- 
paper accounts  of  the  first  Tule  Lake  repatriation,  did  not 
indicate  that  General  MacArthur  was  getting  a  particu- 
larly helpful,  well-adjusted  or  "disloyal"  segment  in  the 
Tule  Lake  population  which  repatriated.  All  accounts  of 
Nisei  "repatriates"  have  been  pathetic  in  the  extreme. 
For  renunciants  who  remained  there  has  been  job  discrim- 
ination, as  non-citizens,  legal  barriers,  such  things  as 
higher  differential  tuitions  at  State  Universities  and  the 
hopeless  sense  of  being  "without  a  country,"  after  being 
[269]  rejected  and  cast  aside  by  one's  country. 

At  the  time  we  foresaw  the  more  immediate  danger  of 
immobilizing  the  large  segment  of  the  center  population, 
which  at  Tule  Lake  with  its  budget  of  ten  million  dol- 
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lars  a  year  in  war-time,  represented  a  needless  continua- 
tion of  the  tax  burden  upon  an  American  public  which 
was  diligently  supporting  the  war  effort  in  other  and  truly 
significant  ways.  The  danger  of  continuing  at  Tule  Lake 
through  a  freeze  of  population  (made  ineligible  to  relo- 
cate) the  over-sized  and  abnormal  community  which 
WRA  wisely  hoped  to  liquidate  over  a  period  of  time 
was  here  involved.  We  spoke  then,  as  we  had  earlier,  of 
the  danger,  in  this  respect,  of  subjecting  youth  at  Tule 
Lake  any  longer  than  necessary  to  the  romantic  and  un- 
realistic forces  of  cultural  revivalism.  In  this  respect, 
we  viewed  renunciation  as  a  postponement  of  the  assimi- 
lating and  adjusting  processes  for  youth  who  were  either 
already  thoroughly  Am.erican  or  Americanized,  or  who, 
as  Kibei,  might  so  become  only  in  normal  American  com- 
munities outside  center  confines.  We  even  indicated  such 
minor  factors  as  the  few  renunciations  premised  on  fear 
of  possible  persecution  of  close  relatives  abroad  by  the 
Japanese  war-time  government  if  perchance  the  relative 
at  Tule  Lake  did  not  renounce.  There  was  the  feeling 
in  the  center  that  the  State  Department  (through  Spain) 
could  so  report. 

We  generalized  to  the  extent  of  stating  that  renuncia- 
tion was  in  the  same  category  as  the  prohibition  law  (in 
one  sense)  which,  while  well-intentioned,  overlooked  the 
social  psychologic  and  economic  realities  binding  upon 
center  population.  We  even  at  that  time  quoted  from  the 
famous  Burling  letter  to  Mr.  Sakamoto,  et  al.,  in  which 
Mr.  Burling,  in  a  mood  of  somewhat  contradictory  or 
negativistic  thinking  stated  that  the  Kibei  renunciants 
were  many  of  them,  disloyal  to  Japan,  while  at  the  same 
time,  held  that  their  activities  were  also  disloyal  to  this 
country.     We   summarized  again  and  again,   the  major 
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point  that  community  pressures,  "outside"  [270]  discrim- 
ination, and  mass  compulsions  made  the  law  wholly  in- 
applicable to  the  conditions  of  center  life.  And  in  a  phone 
conversation  with  Mr.  Myer  earlier,  we  requested  that,  if 
possible,  the  program  be  called  off  until  Tule  Lake  had 
time  to  stabilize. 

I  should  like  to  quote  other  sources,  particularly  Mr. 
Burling  in  his  open-letter  to  Mr.  Sakamoto,  a  letter  which 
has  been  mentioned  several  times  in  this  statement.  In 
quoting  him,  I  suppose  I  feel  that  the  knowledge  of  Tule 
Lake  Center  gained  by  myself  and  my  staff  of  sixteen  re- 
search aides,  over  a  three-year  period,  argues  for  the  set- 
ting aside  of  the  renunciation  law  in  its  application  to  the 
abnormal  and  confused  setting  of  Tule  Lake  in  which 
both  coercion  and  duress  were  major  factors.  Mr.  Bur- 
ling, at  the  time  and  in  the  course  of  the  same  program 
which  I  am  criticizing,  stated  that : 

"Not  only  are  the  leaders  .  .  .  traitors  to  the 
country  of  their  birth,  but  it  is  very  doubtful  whether 
they  are  truly  loyal  to  Japan.  A  large  number  of  the 
leaders  were  Kibei  who  left  Japan  after  1937  .  .  . 
Ever  since  that  time  there  has  been  compulsory  mili- 
tary service  in  Japan.  Of  course,  few  people  left 
Japan  who  were  actually  drafted  but  many  of  the 
young  men  who  were  17,  18  or  19  in  those  years  left 
one  jump  ahead  of  the  draft.     .     . 

"Some  of  the  young  men  admit  they  left  Japan 
durmg  the  fighting  in  China,  but  say  they  are  now 
going  back  on  an  exchange  ship  and  fight.  There 
is  reason  to  doubt  their  sincerity.  In  the  first  place, 
while  they  were  making  those  assertions  it  looked 
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to  everyone  as  if  there  would  be  no  more  exchanges 
during  the  war.  .  ."  (Dated  January  18,  1945)   [271] 

If  Mr.  Burling  is  doubtful  as  to  the  question  of  the 
loyalty  of  this  leadership  clique,  many  of  whom  voluntarily 
repatriated  to  Japan,  it  would  seem  to  me  a  fortiori  that 
the  average  Nisei  renunciant,  who  never  repatriated,  who 
had  never  been  to  Japan,  and  who  knew  nothing  of  its 
economic,  social  or  psychologic  life,  could  hardly  be  ac- 
cused in  ex  cathedra  fashion  either  of  disloyalty  or  of 
renouncing  the  only  citizenship  he  or  she  had  in  a  setting 
of  non-coercion  and  in  a  rational  and  discriminating  frame 
of  mind. 

In  conclusion,  1  should  like  to  quote  from  two  sources 
on  the  renunciation  program,  neither  of  which  has  refer- 
ence to  my  own  work.  The  first  is  again  from  Mr.  Bur- 
ling's  statement  m  the  letter  to  Mr.  Sakamoto  of  the 
pressure-group,    which    Mr.    Burling   dated   January    18, 

1945,  at  the  height  of  the  renunciation  program:   (p.2) 

"I  am  well  aware  that  your  two  organizations 
have  put  pressure  on  residents  of  this  center  to  assert 
loyalty  to  Japan,  and  that  in  a  number  of  cases  phy- 
sical violence  was  employed." 

The  second  is  from  Professor  Dorothy  S.  Thomas' 
book,    The    Spoilage,    (University    of    California    Press: 

1946,  388  pps):  (p.  361) 

''Many  of  them  have  since  left  the  country  . 
to  take  up  life  in  defeated  Japan.     Others  will  re- 
main in  America,  in  the  unprecedented  and  ambiguous 
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status  of  citizens  who  became  aliens  ineligible  for 
citizenship  in  the  land  of  their  birth  .  .  .  Their 
parents  had  lost  their  hard-won  foothold 
in  America.  .  .  .  They  had  become  terrified  by 
reports  of  the  continuing  hostility  of  the  American 
public,  and  they  had  finally  renounced  their  irrepa- 
rably depreciated  American  citizenship."   [272] 

If  further  evidence  of  the  complex  of  causes  leading  to 
renunciation  is  needed,  it  may  be  found,  in  part,  elsewhere 
in  this  volume  The  Spoilage :  for  fears  of  violence  awaiting 
the  resident  who  relocated,  pages  345-6;  for  the  affective 
appeal  of  renunciation  as  an  escape  from  insoluble  prob- 
lems, pages  347-349;  for  the  family  and  community  pres- 
sures applied  to  immature  youth,  pages  351-355;  and  for 
the  total  confusions  occasioned  at  Tule  Lake  by  the  factors 
of  governmental  duress,  rumors,  center  conflict,  dishar- 
mony and  violence,  isolation  and  inescapable  fears,  my 
section  in  the  official  government  publication  called  "Im- 
pounded People,"  United  States  Department  of  the  In- 
terior, Government  Printing  Office,  the  section  called 
"Confusion  in  Tule  Lake,"  pages  208-217,  and  issued  in 
1946. 

MARVIN  K.  OPLER 

Subscribed   and   sworn  to  before  me  this   7th  day  of 
August,  1947. 

(Seal)  W.  H.  NORRIS 

Notary  Public  m  and  for  the  County  of  San  Joaquin, 
State  of  CaHfornia.    [273] 
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[Title  of  District  Court  and  Cause] 

AFFIDAVIT  OF  DR.  JOHN  ALDEN. 

State  of  California 

City  and  County  of  San  Francisco — ss. 

John  Alden,  being  first  duly  sworn  deposes  and  says 
that:  This  affidavit  is  written  in  response  to  request  for 
a  psychiatric  opinion  as  to  the  mental  state  or  condition 
of  certain  persons  of  Japanese  ancestry  at  the  time  they 
applied  for  a  renunciation  of  their  United  States  citizen- 
ship, and  is  based  on  information  obtained  from  a  45- 
page  affidavit  made  by  John  L.  Burling,  a  former  employee 
of  the  United  States  Department  of  Justice,  upon  such 
general  knowledge  concerning  the  Relocation  Centers  and 
related  matters  as  was  made  public  at  the  time,  and  is 
centered  around  a  psychiatric  viewpoint  and  experience. 

One  of  the  questions  which  is  raised  and  discussed  in 
the  above-mentioned  affidavit,  is  whether  or  not  those  per- 
sons who  applied  for  renunciation  of  their  citizenship  were 
acting  under  duress.  It  is  apparent  that  the  only  defini- 
tion of  duress  which  [274]  is  considered  is  the  applica- 
tion of  physical  force  or  the  immediate  fear  of  great  bodi- 
ly harm.  From  a  psychiatric  standpoint,  there  is  a  serious 
objection  to  this  definition  of  duress.  It  is  well  known 
that  man  is  a  gregarious  and  social  being,  and  that  moral 
pressures  of  the  group  in  which  one  resides  is  usually  of 
even  greater  influence  on  the  actions  and  decisions  of  an 
individual  than   is  the  actual   fear  of   bodily   harm.      It 
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seems  apparent  that  in  a  group  such  as  was  constituted  by 
the  Japanese  in  the  various  relocation  centers,  cut  off 
from  most  of  the  contact  with  the  outside  world,  and 
feeling  themselves  alone  in  a  hostile  country,  the  strength 
of  these  social  or  group  pressures  would  be  even  greater 
than  under  more  normal  circumstances.  Under  these  cir- 
cumstances, it  would  be  normal  and  natural  for  an  indi- 
vidual to  go  along  with  the  weight  of  opinion  of  the 
group,  or  even  with  the  opinion  of  the  most  vocal  mem- 
bers of  the  group,  whether  or  not  this  constituted  a  ma- 
jority opinion.  In  fact,  under  these  circumstances,  it 
would  only  be  the  queer  or  abnormal  individual  or  the 
individual  imbued  with  more  than  the  usual  amount  of 
idealism,  who  would  be  able  to  resist  the  pressure  of  the 
group.  This  is  true  just  as  in  the  usual  social  group  out- 
side of  relocation  centers.  It  is  only  the  queer  or  men- 
tally deranged  individual  who  holds  opinions  at  marked 
variance  from  society  as  a  whole,  such  as  for  instance,  that 
the  world  is  flat.  The  interaction  of  one  person  upon  an- 
other and  the  building  up  of  mass  opinions  in  this  manner, 
lead  in  a  natural  course  of  events  to  the  development  of  a 
real  mass  hysteria,  and  it  is  noted  that  the  presence  of 
such  mass  hysteria  was  well  recognized  by  the  writer  of 
this  affidavit  and  by  the  other  members  of  the  Relocation 
Authority  whose  opinion  he  cites. 

From  a  psychiatric  standpoint,  I  believe  it  may  reason- 
ably be  said  that  a  person  acting  in  response  to  such  a 
mass  hysteria,  even  though  he  be  otherwise  a  normal  indi- 
vidual, is  no  more  responsible  for  his  actions  and  is  no 
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more  capable  of  [275]  judging  the  nature  and  consequence 
of  his  actions,  nor  the  difference  between  right  and  wrong, 
than  if  he  were  himself  mentally  deranged. 

The  suggestion  of  a  possible  other  source  of  pressure 
is  found  m  the  statement  made  in  the  affidavit  to  the  effect 
that  the  authorities  responsible  for  the  relocation  were 
somewhat  concerned  with  the  constitutional  and  legal  im- 
plications of  imprisoning  American  citizens  against  their 
will,  and  looked  upon  these  renunciations  of  American 
citizenship  as  a  means  of  avoiding  this  legal  and  constitu- 
tional difficulty.  It  is  therefore  possible  that  many  of  the 
Japanese  sensed  or  in  some  way  felt  the  genuine  desire  on 
the  part  of  the  authorities  to  have  them  sign  these  renun- 
ciations, and  that  to  some  extent  they  had  a  conscious  or 
unconscious  desire  to  accede  to  the  wishes  of  those  who 
are  in  authority  over  them. 

I  note  on  page  32  of  the  affidavit  the  following  state- 
ment: ''Form  letters  were  written  to  such  persons  ex- 
plaining that  it  was  not  within  the  power  of  the  Attorney 
General  to  restore  citizenship  once  lost  through  renuncia- 
tion, and  that  the  renunciation  itself  was  valid  because  it 
had  been  made  in  the  absence  of  coercion  and  with  a  clear 
understanding  of  what  was  being  done."  It  seems  to  me 
that  there  are  two  fallacies  in  this  statement.  First,  the 
renunciation  was  not  done  in  the  absence  of  coercion  if 
we  consider  the  moral  and  social  pressures  as  well  as 
physical  threats,  and  second,  that  it  was  not  done  with  a 
clear  understanding  of  what  was  being  done,  as  it  appears 
from  other  statements  in  this  affidavit  that  the  Japanese 
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were  given  to  believe  by  signing  this  renunciation  they 
would  be  able  to  return  to  Japan,  and  since  they  had  no  in- 
formation as  to  the  true  state  of  Japan  or  no  way  of  look- 
ing into  the  future  and  knowing  what  would  happen  at 
the  outcome  of  the  war.  Therefore,  it  cannot  be  said 
that  they  had  a  clear  understanding  of  what  [276]  was 
being  done. 

It  is  my  opinion,  as  a  psychiatrist,  accordingly  that  per- 
sons of  Japanese  descent  detained  at  the  Tule  Lake  Relo- 
cation Center,  under  the  conditions  and  circumstances  de- 
scribed m  the  affidavit  of  John  L.  Burling  in  renouncing 
their  American  citizenship,  were  not  acting  fully  and  vol- 
untarily but,  on  the  contrary,  were  acting  under  mental 
duress. 

JOHN  ALDEN 


Subscribed  and  sworn  to  before  me  this  6th  day  of 
August,  1947. 

(Seal)  CLARA  E.  HAY 

Notary  Public  in  and  for  the  County  and  City  of 

San  Francisco,  State  of  California  [277] 
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AFFIDAVIT  OF  DR.  FRITZ  KUNKEL 

State  of  California 

County  of  Los  Angeles — ss. 

Fritz  Kunkel,  being  first  duly  sworn,  deposes  and  says: 

That  said  affiant  is  a  graduate  of  the  University  of 
Berlin  with  an  M.  D.  Degree  therefrom.  That  said  affi- 
ant is  presently  employed  on  the  staff  of  the  First  Con- 
gregational Church  in  Los  Angeles,  California  as  a  con- 
sulting psychologist.  That  said  affiant  was  furthermore 
a  Professor  for  several  years  at  the  Institute  for  Psycho- 
therapy of  Berlin,  until  the  year  1933.  That  said  Affiant 
has  furthermore  taught  psychology  at  the  Pacific  School 
of  Religion  between  the  years  1939  and  1941.  That  said 
affiant  furthermore  received  his  United  States  citizenship 
in  the  District  Court  of  Los  Angeles  on  February  28, 
1947. 

That  these  educational  backgrounds  and  experiences 
are  set  forth  herein  by  way  of  qualifications  for  the  state- 
ments expressed  hereinafter. 

Said  affiant  presently  resides  at  2\6%  South  Poinsetta 
Place,  Los  Angeles,  CaHfornia. 

This  affidavit  is  submitted  in  response  to  a  request  for 
a  psychological  opinion  as  to  the  mental  state  or  condition 
of  certain  persons  of  Japanese  ancestry  at  the  time  they 
applied  for  a  renunciation  of  their  American  citizenship. 

This  memorandum  is  based  upon  a  careful  reading  of 
the  book  entitled  'The  Spoilage,"  published  by  the  Uni- 
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versity  of  California  Press  and  written  by  Dorothy 
Svvaine  Thomas  and  Richard  Nishimoto,  particularly  the 
Chapter  dealing  with  the  renunciation  commencing  at 
Chapter  13,  pps  333  et  seq. 

It  is  my  opinion  based  upon  this  book  that  the  issue  of 
the  various  fears,  apprehensions  and  pressures  to  which 
the  persons  of  Japanese  ancestry  were  subject  at  the  Tule 
Lake  Center  during  the  [278]  entire  renunciation  pro- 
ceedmgs  were  such  that  it  can  be  said  from  a  psychologi- 
cal standpoint  the  residents  in  general  did  not  possess 
mental  freedom  but  on  the  contrary  w^ere  subject  to  cir- 
cumstances that  were  inherently  coercive  in  nature.  Al- 
though it  was  not  clearly  shown  from  a  reading  of  this 
chapter  that  there  was  any  direct  threats  of  physical  in- 
jury upon  each  individual  at  the  precise  moment  when 
they  each  renounced  their  citizenship  before  a  hearing 
officer  of  the  Department  of  Justice,  it  can  be  said  that 
the  turmoil,  the  threats,  the  mass  hysteria  aroused  by  pro- 
Japanese  elements^  particularly  the  Hoshidan,  which  was 
especially  active  during  this  period,  was  such  that  those 
apprehensions  pervaded  each  individual's  mentality  at  that 
moment.  Such  mentality  consequently  cannot  be  consid- 
ered to  be  of  a  free  and  voluntary  matter  but  can  be  said 
to  be  that  of  undue  influence. 

Furthermore,  since  the  individual  residing  in  the  center 
generally  wished  to  do  that  which  was  acceptable  to  the 
community  as  a  whole,  moral  pressures  brought  by  par- 
ents, spouses,  neighbors  and  friends  had  to  some  degree 
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an  influence  on  the  actions  and  decisions  of  the  individual 
renunciant. 

One  murder  and  a  series  of  severe  beatings  of  other 
residents,  plus  the  threats  uttered  by  members  and  lead- 
ers of  the  pro-Japanese  association,  with  the  further 
knowledge  on  the  part  of  the  residents  that  they  could  not 
escape  from  the  community  in  order  to  escape  from  these 
pressures,  undoubtedly  brought  about  a  feeling  of  frus- 
tration, hopelessness,  disillusionment  which  naturally  aid- 
ed in  the  acts  of  these  individuals. 

It  may  thus  be  said  that  when  a  person  acts  under  such 
mass  hysteria,  especially  under  extra-ordinary  conditions 
such  as  at  Tule  Lake  Center  that  such  a  person  should 
not  be  held  responsible  for  his  actions  and  the  same  indi- 
vidual cannot  be  said  to  have  had  that  free  and  voluntary 
will  for  which  he  should  be  responsible. 

FRITZ  KUNKEL  M.D. 


Subscribed  and  sworn  to  before  me  this   5th  day  of 
August,    1947. 

(Seal)  FRANK  F.   CHUMAN 

Notary  Public  in  and  for  said  County  and  State.  [279] 
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AFFIDAVIT  OF  MIYE  MAE  MURAKAMI 

State  of  California 
County  of  Los  Angeles — ss. 

Miye  Mae  Murakami,  being  first  duly  sworn,  deposes 
and  says: 

That  she  presently  resides  at  Route  1,  Box  212,  in  Tor- 
rance, California;  that  she  is  29  years  of  age,  born  in 
Mountain  View,  California  and  is  the  mother  of  4  chil- 
dren, Michael  Koichi,  age  3^^ ;  Makoto  Ronald,  age  2>4 ; 
Gerald  Junzo,  age  1^2  and  Robert  Shiro,  age  18  days. 
That  said  affiant  attended  the  public  schools  at  Menlo 
Park,  CaHfornia,  after  which  said  affiant  assisted  her 
parents  on  a  farm  located  in  Santa  Clara  County.  That 
said  affiant  was  married  on  September  16,  1939,  in  Santa 
Monica,  California,  where  she  resided  until  her  evacua- 
tion on  April  28,  1942  to  Manzanar  Relocation  Center; 
that  on  February  26,  1944,  said  affiant  was  transferred  to 
the  Tule  Lake  Center  due  to  the  fact  that  her  husband  had 
applied  for  repatriation.  That  said  affiant's  application  for 
renunciation  was  submitted  May  1945,  since  at  the  time  it 
seemed  to  affiant  that  such  action  was  the  safest  to  take 
under  the  circumstances,  as  will  be  set  forth  further  in 
detail  below.  That  said  affiant  received  her  notice  of  ap- 
proval of  renunciation  in  January,  1946,  said  notice  how- 
ever being  dated  as  of  August,  1945.  That  as  a  result  of 
a  mitigation  hearing  said  affiant  was  released  on  March 
5,  1946,  when  said  affiant  went  to  Hawthorne,  later  to 
Santa  Monica,  California,  later  to  the  Burbank  Trailer 
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Court  and  presently  in  Torrance,  California  where  said 
affiant  still  resides. 

That  said  affiant  renounced  her  citizenship  due  to  an 
erroneous  and  insidious  report  prevailing  throughout  the 
Center  that  unless  an  American  citizen  Japanese  renounced 
his  or  her  citizenship,  that  said  citizen  would  not  be  able 
to  join  his  or  her  family  or  spouse  when  said  Japanese 
subjects  were  to  be  repatriated  to  Japan.  That  said  affi- 
ant lived  during  the  entire  renunciation  procedure  in 
Block  75  of  Ward  8,  which  was  considered  to  have  been 
the  most  rabid  pro-Japanese  section  of  the  entire  Tule 
Lake  Center ;  that  said  affiant  lived  daily  in  an  atmosphere 
of  fears,  threats,  [280]  and  scares  stirred  up  by  powerful 
gangster-like  hoodlums  of  pro- Japanese  leaders;  that  at 
several  times  said  affiant  felt  her  own  life  in  danger  when, 
even  in  the  supposed  privacy  of  the  women's  wash-room, 
groups  of  rough  lookmg,  tough  talking  men  would  in- 
vade such  rooms  and  threaten  to  assault  any  women  who 
had  not  yet  renounced  their  citizenship.  That  said  affiant 
furthermore  lived  in  a  constant  atmosphere  of  assaults, 
battery,  stabbings  and  constant  pressure  from  relatives 
who  coerced  other  relatives  into  renouncing  their  citizen- 
ship. That  said  affiant  furthermore  lived  in  the  midst  of 
neighbors  who  had  been  persuaded  to  renounce  their  citi- 
zenship and  who  in  turn  were  proselyting  their  other 
neighbois  to  renounce  their  citizenship.  That  said  affiant 
had  heard  of  the  mysterious  murder  of  a  leader  of  a 
Japanese  community  and  had  further  heard  members  and 
leaders  of  the  pro- Japanese  gangs  threaten  by  words,  acts 


316  Tom  C.  Clark  et  al.  vs. 

and  meetings,  reports  and  posters,  that  other  residents 
would  meet  the  same  fate  unless  they  renounced  their 
citizenship.  That  the  extremely  tense  situation  was  fur- 
ther fanned  by  exaggerated  reports  coming  into  the  cen- 
ter from  the  outside  world  of  the  burnings,  raids,  bomb- 
ings and  assaults  to  all  Japanese.  That  said  affiant  had 
completely  lost  any  sense  of  perspective  or  balance  in  her 
thinking  processes  from  the  treatment  which  had  been 
given  her  and  all  others  in  the  Center  and  from  the  sum- 
mary evacuation  from  homes  and  businesses;  that  said 
affiant  realizes  that  it  was  such  an  irrational  state  of 
mind,  accompanied  by  several  years  detention  and  isola- 
tion and  insecurity,  threats  and  fears  which  finally  re- 
sulted in  pressure  of  the  pro-Japanese  groups  depriving 
said  affiant  of  her  own  free  will,  and  being  bound  by  said 
pressure  to  renounce  her  citizenship,  contrary  to  her  best 
judgment. 

MIYE   MAE   MURAKAMI 


Subscribed  and   sworn  to  before  me  this   1st  day  of 
August,  1947. 

(Seal)  FRANK  F.   CHUM  AN 

Notary  Public  in  and  for  said  County  and  State 

My  Commission  expires  Mar.  28,   1950.    [281] 
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AFFIDAVIT   OF   TSUTAKO   SUMI 

State  of  California 
County  of  Los  Angeles — ss. 

Tsutako  Sumi,  being  first  duly  sworn,  deposes  and  says : 

That  said  affiant  presently  resides  at  1926  Beloit  Street 
in  West  Los  Angeles ;  that  said  affiant  is  32  years  of  age, 
born  October  13,  1914  in  Los  Angeles,  California;  that 
said  affiant  attended  public  schools  in  the  City  of  Los  An- 
geles. That  said  affiant  was  evacuated  in  April,  1942, 
from  her  home  in  Los  Angeles  to  the  Manzanar  Reloca- 
tion Center  from  whence  said  affiant  was  transferred  to 
the  Tule  Lake  Center  on  February  27,  1944,  as  a  result 
of  her  husband  having  applied  for  repatriation.  That 
said  affiant  applied  for  her  renunciation  in  March,  1945, 
which  application  was  approved  on  October  8,  1945.  That 
after  a  mitigation  hearing,  said  affiant  was  granted  a 
clearance  and  relocated  to  Southern  California  on  Febru- 
ary 26,  1946. 

That  said  affiant  resided  in  Block  75,  Ward  8  in  the 
Tule  Lake  Center,  which  is  considered  to  have  been  the 
most  rabid  pro-Japanese  block  and  ward  in  the  entire 
Center.  That  said  affiant  is  the  mother  of  three  children 
of  the  ages  of  12,  10  and  4  respectively.  That  due  to  the 
fact  that  said  affiant's  husband  was  a  Block  Manager  of 
Block  75,  that  under  the  rules  and  regulations  of  the  War 
Relocation  Authority  pertaining  to  Block  Managers,  that 
said  affiant's  husband  was  not  eligible  to  be  a  member  of 
any    group    or    organization    including    the    pro-Japanese 
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Hoshidan.  That  said  affiant  lived  in  a  atmosphere  of 
fears,  threats,  apprehensions,  wild  distorted  reports  and 
rumors.  That  in  their  attempts  to  force  everyone  in  the 
block  and  ward  to  renounce  their  citizenship  the  pro- 
Japanese  association  Hoshidan  constantly  applied  tremen- 
dous pressure  upon  her  husband  to  force  him  to  coerce  his 
wife,  the  affiant,  to  renounce  her  citizenship.  That  said 
affiant  furthermore  was  cognizant  of  several  beatings 
which  had  been  imposed  upon  residents  who  had  dared  to 
[282]  oppose  the  preachings  of  the  Hoshidan  to  have 
the  residents  renounce  their  citizenship.  That  each  of 
such  beatings  was  followed  by  wild  rumors  that  the  victim 
had  been  a  stool  pigeon  or  a  non-conformist  or  a  traitor 
to  the  Japanese  nation,  which  activities  were  calculated 
and  succeeded  in  keeping  the  Tule  Lake  Center  in  an  al- 
most perpetual  state  of  turmoil.  That  furthermore,  none 
of  the  assailants  were  apprehended  by  the  police  or  the 
internal  security  personnel  which  further  heightened  the 
fears  and  apprehensions  of  bodily  injury  on  the  part  of 
said  affiant,  as  well  as  the  rest  of  the  residents  of  the 
center.  That  said  affiant  and  other  residents  were  so 
frightened  that  in  some  instances,  particularly  after  sev- 
eral beatings,  no  one  even  dared  leave  their  apartments  for 
several  days.  That  the  constant  militaristic  demonstra- 
tions on  the  part  of  the  pro-Japanese  association,  which 
later  degenerated  into  gangsterism  and  hoodlumism  was 
still  not  adequately  coped  with  by  the  Center  Adminis- 
tration. That  furthermore  said  affiant  feared  that  if  she 
and  her  husband  together  with  their  children  took  up  resi- 
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dence  outside  the  center,  that  they  would  meet  grave 
economic  hardship  and  discrimination.  Said  affiant  fur- 
ther feared  physical  violence  after  they  relocated.  Said 
fears  were  constantly  aggravated  by  exaggerated  reports 
circulated  by  the  above  mentioned  pro- Japanese  associa- 
tion which  resulted  in  mass  anxiety  and  mass  hysteria. 
That  as  a  result  of  the  detention  and  isolation,  and  the 
pressures  of  pro- Japanese  groups  upon  said  affiant's  hus- 
band to  have  said  husband  force  said  affiant  to  renounce 
her  citizenship,  and  furthermore,  said  affiant's  husband, 
after  having  been  the  subject  of  ridicule  and  unwarranted 
malicious  threats  to  his  personal  integrity  and  character, 
that  said  husband  finally  went  against  his  will  with  the 
result  in  the  end  of  forcing  said  affiant,  against  her  will, 
to  renounce  her  citizenship.  Said  affiant  at  no  time  will- 
ingly submitted  to  the  formal  act  of  applying  for  her 
renunciation  papers. 

TSUTAKO  SUMI 


Subscribed   and   sworn  to  before  me  this   1st  day  of 
August,  1947. 

(Seal)  FRANK  CHUM  AN 

Notary  Public  in  and  for  said  County  and  State 
My  Commission  expires  Mar.  28,  1950.  [283] 
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AFFIDAVIT  OF  MUTSU  SHIMIZU 

State  of  California 
County  of  Los  Angeles — ss. 

Mutsu  Shimizu,  being  first  duly  sworn,  deposes  and 
says: 

That  she  presently  resides  at  the  Winona  Trailer 
Project  in  Burbank,  California,  Trailer  No.  68.  That  said 
affiant  is  33  years  of  age,  born  July  4,  1914.  That  at  the 
age  of  6  years  or  thereabouts,  said  affiant  went  to  Japan 
and  entered  a  girl's  school  which  she  attended  until  she 
was  16  years  of  age.  That  said  affiant  returned  to  the 
United  States  in  1931  and  soon  after  her  return  attended 
the  public  school  in  Venice,  California. 

That  after  the  evacuation  order  issued  by  General  De- 
Witt  in  February,  1942,  she  was  moved  to  several  places, 
including  a  change  of  domicile  from  Venice  to  Hawlhorne, 
later  to  San  Gabriel,  California,  and  that  said  affiant  was 
then  transferred  to  the  Tule  Lake  Center;  later  to  the 
Gila  Relocation  Center,  and  in  October  of  1943,  segregat- 
ed to  the  Tule  Lake  Center. 

That  said  affiant  is  the  mother  of  three  children,  Yosuke 
Pat,  Hiroko  Julia  and  Yoneko  Suzanne.  That  said  affi- 
ant applied  for  her  renunciation  in  December,  1944,  and 
was  granted  a  hearing  in  January,  1945.  That  her  appli- 
cation was  approved  by  the  Department  of  Justice  in  Octo- 
ber, 1945  and  she  was  later  granted  a  mitigation  hearing 
in  November  1945  and  permitted  to  remain  at  Tule  Lake 
Center,  leaving  said  Center  in  February,  1946  for  Lomita, 
California,  and  still  later  to  her  present  residence  at  the 
Burbank  Trailer  Court,  as  aforesaid. 

That  said  affiant's  renunciation  of  citizenship  w^as  based 
upon  the  hysterical  atmosphere  which  existed  in  the  Cen- 
ter at  the  time  of  the  renunciation  hearings.  That  she 
had  heard  of  a  murder  committed  upon  a  resident  of  the 
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Center  which  was  immediately  followed  by  threats  from 
pro- Japanese  groups  that  other  residents  [284]  would 
meet  the  same  end  if  they  did  not  renounce.  That  further- 
more, the  summary  evacuation  from  her  home  in  Ven- 
ice. California,  where  she  had  lived  for  several  years,  had 
placed  her  in  an  unsteady  economic  status.  That  the  con- 
stant vicious  anti-Japanese  propaganda  from  the  news- 
papers, radio  and  other  means  of  communication  outside 
the  Center  which  was  allowed  to  enter  the  Tule  Lake 
Center  terrified  her  so  far  as  conditions  on  the  outside 
and  the  tear  of  physical  violence  from  Caucasians  after 
they  relocated.  That  the  pro-Japanese  patriotic  societies 
which  were  permitted  to  exist  in  the  center  had  constantly 
stirred  up  the  emotions,  fears  and  anxieties  of  the  resi- 
dents. That  said  affiant  constantly  remained  in  such  con- 
dition, with  constant  pressures,  compulsions,  influences, 
coercion,  against  her  better  judgment,  which  resulted  in 
depriving  said  affiant  of  any  voluntary  willingness  to  re- 
nounce of  the  part  of  said  affiant.  That  the  community 
atmosphere  in  which  said  affiant  lived  was  such  that  she 
considered  herself  an  outcast  unless  she  renounced  her 
citizenship.  That  said  affiant  would  not  have  renounced 
but  for  these  conditions  and  influences  which  bound  her 
mental  processes  to  the  degree  that  said  affiant  was  not 
able  to  realize  the  gravity  of  her  step  in  renouncing  her 
citizenship. 

MUTSU  SHIMIZU 

Subscribed  and  sworn  to  before  me  this  31st  day  of 
July,   1947. 

(Seal)  FRANK  F.  CHUMAN 

Notarv'  Public  in  and  for  said  County  and  State 
My  Commission  expires  Mar.  28,  1950. 

[Endorsed]  :    Filed  Jul.   1,   1947.     Edmund  L.  Smith, 
Clerk.  [285] 
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[Minutes:    Monday,  August  18,  1947] 

Present:  The  Honorable  Charles  C.  Cavanah,  District 
Judge. 

For  hearing  motion  of  defendants,  filed  July  1,  1947, 
for  summary  judgment  in  favor  of  defendants,  'and  for 
hearing  motion  of  plaintiffs  for  a  summary  judgment,  ad- 
vanced for  hearing  from  Aug.  25,  1947,  to  this  date; 
Frank  Chuman,  Esq.,  and  A.  L.  Wirin,  Esq.,  for  plain- 
tiffs; Ronald  Walker,  Ass't  U.  S.  Att'y,  for  defendants; 

Attorneys  Wirin  and  Walker  each  makes  a  statement 
relative  to  affidavits. 

At  10:48  A.  M.  Attorney  Walker  argues  to  the  Court. 

At  11:44  A.  M.  court  recesses  until  2  P.  M.  At  2 
P.  M.  court  reconvenes  and  all  being  present  as  before, 
Attorney  Walker  argues  further.  At  2:53  P.  M.  At- 
torney Wirin  argues  to  the  Court.  Court  declares  a  short 
recess. 

At  3 :45  P.  M.  court  reconvenes  and  all  present  as  be-    | 
fore,  Attorney  Wirin  argues  further.    At  4:17  P.  M.  At- 
torney  Chuman   argues   to   the    Court;   Attorney   Wirin 
argues  further;  Attorney  Walker  argues  further. 

Court  orders  both  motions  submitted.  [286] 
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[Title  of  District  Court  and  CauseJ 

STIPULATION  RE  HEARINGS  ON  MOTION  FOR 
SUMMARY  JUDGMENT  AND  SUBMISSION 
OF  CASE  ON  THE  MERITS 

It  is  hereby  stipulated  by  and  between  the  counsel  for 
the  respective  parties  hereto  as  follows: 

1.  That  the  hearing  upon  plaintiffs'  motion  for  sum- 
mary judgment  heretofore  noticed  for  August  25,  1947, 
may  be  advanced  on  the  calendar  and  heard  in  conjunc- 
tion with  defendants'  motion  for  summary  judgment  on 
August  18,  1947. 

2.  That  the  affidavits  filed  in  support  of  each  motion 
for  summary  judgment  may  be  considered  as  filed  in 
opposition  to  the  adversary  motion. 

3.  That  plaintiffs  may  file  subsequent  to  the  hearing 
an  affidavit  by  Abe  Fortas  upon  the  material  described 
on  page  35  of  the  affidavit  of  John  L.  Burling  on  or  be- 
fore September  8,  1947. 

4.  That  the  hearing  upon  the  motions  for  summary 
judgment  may  be  deemed  a  trial  upon  the  merits  of  the 
above  cause  and  that  the  various  affiants  would,  if  called, 
testify  to  the  factual  matter  set  forth  in  their  respective 
affidavits.  That  such  factual  matters  contained  [287] 
in  such  affidavits  as  are  competent,  material,  relevant,  and 
not  inadmissible  as  being  the  opinion  or  conclusion  of  the 
respective  afiBants  be  deemed  as  evidence  adduced  at  the 
hearing  of  said  case  upon  the  merits. 
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Dated:    This  21st  day  of  August,  1947. 

A.  L.  WIRIN  and  FRED  OKRAND 
By  Frank  F.  Chuman 

Attorneys  for  Plaintiflfs 
JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant   United   States  Attorney 
Attorneys  for  Defendants 

It  Is  So  Ordered  this  22  day  of  August,  1947. 
CHARLES  C.  CAVANAH 

Judge,  United  States  District  Court 

[Endorsed]  :    Filed  Aug.  22,  1947.    Edmund  L.  Smith, 
Clerk.   [288] 


[Title  of  District  Court  and  Cause] 

AFFIDAVIT 

District  of  Columbia — ss: 

Abe  Fortas,  being  first  duly  sworn,  deposes  and  says 
that  he  wrote  to  Mr.  Ernest  Besig  the  letter  bearing  his 
signature,  a  photostatic  copy  of  which  is  attached  to  this 
affidavit. 

ABE  FORTAS 

Subscribed  and  sworn  to  before  me  this  27th  day  of 
August,  1947. 

(Seal)  EDITH  W.  CALLAHAN 

Notary  Public,  D.  C. 
My  Commission  expires  February  29,  1948. 

Service  accepted  this  2nd  day  of  September,  1947. 
Ronald  Walker,  Asst.  U.  S.  Atty.  [289] 
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UNITED  STATES 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Washington 

Mr.  Ernest  Besi^, 

Director,  Northern  CaHfornia  Branch, 
American  Civil  Liberties  Union, 
216  Pine  Street, 

San  Francisco  4,  California. 

My  dear  Mr.  Besig: 

This  is  in  further  reply  to  your  letters  of  July  6  and 
July  17  concerning  detentions  at  Tule  Lake  for  violation 
of  the  special  project  regulations  prohibiting  Japanese  na- 
tionalistic activities.  We  have  completed  our  investiga- 
tion and  in  this  letter  I  shall  report  rather  fully  our  find- 
ings and  conclusions. 

Basically  there  are,  I  believe,  three  points  that  concern 
you :  ( 1 )  the  need  for  and  hence  the  reasonableness  of  the 
special  project  regulations,  (2)  the  apparent  lack  of  any 
limitations  upon  the  discretion  of  the  Project  Director  in 
enforcing  the  regulations,  and  (3)  an  apparent  abuse  of 
authority  in  imposing  certain  sentences  involving  minors. 
I  should  like  to  take  up  each  of  these  points  in  turn. 

1.  When  Tule  Lake  became  a  segregation  center, 
WRA  adopted  a  policy  of  permitting  evacuees  to  operate 
Japanese  language  schools  and  engage  in  Japanese  cul- 
tural activities,  in  recognition  of  the  fact  that  many  of 
the  residents  sincerely  desired  repatriation  to  Japan  and 
that  their  children  should  be  given  an  opportunity  to  be- 
come acquainted  with  Japanese  culture.  Unfortunately  this 
policy  was  utilized  as  an  entering  wedge  by  a  number  of 
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strongly  pro-Japanese  evacuees  for  the  formation  of 
virulently  pro- Japanese  nationalistic  organizations.  These 
evacuees  were  motivated  chiefly  by  the  desire  to  attain 
standing  in  the  eyes  of  the  Japanese  government  and  ob- 
tain positions  of  leadership  in  the  colony.  To  this  end 
they  instituted  Japanese-type  military  drill,  mass  exercises, 
bugling,  wearing  of  Japanese  insignia,  emperor  worship 
ceremonials,  pro-Japanese  demonstrations,  and  other 
purely  Japanese  nationaHstic  activities  designed  not  to 
serve  any  cultural  purposes  but  to  instill  in  the  Tule  Lake 
people  a  fanatical  devotion  to  the  principles  of  the  mili- 
tarist regime  in  Japan.  By  preying  on  fear  of  Selective 
Service  they  induced  parents  to  exert  pressure  on  their 
children  to  join  the  organizations.  In  addition  they  re- 
sorted to  intimidation,  threats  of  violence  and  actual  vio- 
lence in  coercing  residents  to  join  the  organizations  and 
participate  in  their  demonstrations.  It  was  primarily  due 
to  the  pressures  of  these  organizations  that  over  80  per 
cent  of  the  citizens  eligible  to  do  so  applied  for  renuncia- 
tion of  citizenship  this  past  winter.  When  Department 
of  Justice  representatives  arrived  at  Tule  Lake  to  conduct 
hearings  on  applications,  the  organizations  stepped  up 
their  demonstrations  and  their  pressures  on  the  applicants. 
Undoubtedly  many  of  the  applicants  were  in  the  grip  of 
the  emotional  [290]  hysteria  created  by  these  organiza- 
tions, or  actually  acting  under  fear  of  violence,  in  con- 
firming their  desire  to  renounce  citizenship  during  the 
hearings.  The  general  uniformity  of  the  answers  given 
indicated  that  the  applicants  were  well  coached.  These 
facts  are  reflected  in  an  increasing  volume  of  cancella- 
tion requests  from  Tule  Lake  renunciants,  who  frankly 
state  in  many  cases  that  they  were  acting  under  compul- 
sion in  renouncing  their  citizenship. 
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On  January  19,  1945,  Mr.  John  Burling,  special  repre- 
sentative of  the  Attorney  General  conducting  renunciation 
hearings  at  Tule  Lake,  addressed  a  letter  to  the  heads  of 
the  two  principal  organizations  setting  forth  the  position 
of  the  Department  of  Justice  toward  the  activities  of  the 
organization.  A  copy  of  that  letter  is  enclosed  (Exhibit 
I).  In  that  letter  Mr.  Burling,  speaking  for  the  Attorney 
General,  strongly  condemned  the  activities  of  the  organi- 
zations and  stated  that  they  must  stop.  Despite  this  let- 
ter, which  was  widely  circulated  in  the  center,  the  activi- 
ties of  the  organizations  did  not  abate.  In  order  to  main- 
tain peace  and  order,  protect  the  Tule  Lake  residents  who 
were  loyal  to  this  country  or  who  disagreed  with  the  aims 
and  objectives  of  the  organizations,  and  to  stop  the  sub- 
versive activities  of  these  groups,  two  steps  were  taken. 
One  was  the  transfer  of  the  known  alien  leaders  of  the 
organizations  (including  persons  who  had  renounced  their 
citizenship)  to  internment  camps.  The  other  was  the 
adoption  of  the  special  project  regulations  prohibiting  the 
overt  demonstrations  which  were  fundamental  to  the  or- 
ganizations' programs. 

As  a  result  of  these  two  steps  the  organizations  have 
lost  much  of  their  prestige.  Many  evacuees  who  joined 
the  organizations  have  notified  WRA  of  their  withdrawal 
from  membership.  Opposition  to  the  organizations  has 
come  out  of  hiding.  Nevertheless  the  influence  of  the  or- 
ganizations is  still  strong,  and  their  activities  continue. 
The  Director  of  the  War  Relocation  Authority  believes 
enforcement  of  the  special  project  regulations  is  still  neces- 
sary in  order  to  maintain  law  and  order  at  Tule  Lake  and 
guarantee  to  the  law-abiding  residents  the  right  to  live 
in  peace  and  free  from  fear  of  violence  and  recrimination 
for  failure  to  assert  aggressive  loyalty  to  Japanese  war 
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aims.     In  the  light  of  the  facts  I  am  unable  to  disagree 
with  his  conclusion. 

2.  As  you  state,  the  special  project  regulations  as- 
sign no  definite  penalty  for  the  prohibited  acts.  These 
regulations  were,  however,  issued  under  and  subject  to 
the  provisions  of  WRA  internal  security  regulations  ap- 
plicable to  all  centers  (Exhibit  II).  These  over-all  regu- 
lations prescribe  procedural  safeguards  with  respect  to 
arrests  and  prompt  arraignment  and  hearing.  The  right 
of  the  accused  to  counsel  is  guaranteed  and  the  Project 
Director  is  specifically  responsible  for  seeing  that  a  com- 
plete case  is  fairly  presented.  The  maximum  penalty  that 
can  be  imposed  by  a  Project  Director  for  commission  of 
any  one  offense  is  imprisonment  for  not  more  than  three 
months.  In  addition,  any  evacuee  may  of  course  carry  his 
case  directly  to  the  Director  of  the  Authority  if  he  be- 
lieves that  he  has  been  unjustly  dealt  with,  and  during 
the  course  of  center  operations  a  number  of  evacuees 
have  done  so. 

Our  investigation  has  revealed  no  departure  from  these 
over-all  regulations  by  the  Project  Director  in  the  en- 
forcement of  the  special  project  regulations.  While  the 
sentence  imposed  in  a  number  of  cases  has  exceeded  90 
days,  this  has  [291]  been  because  more  than  one  offense 
was  committed.  We  have  found  no  instance  in  which  the 
sentence  imposed  exceeded  90  days  on  any  one  count.  Out 
of  454  persons  apprehended  for  open  violation  of  the 
special  project  regulations,  424  have  been  released  with- 
out further  action,  after  lectures  on  their  behavior. 
Eleven  received  sentences  ranging  from  90  to  270  days. 
The  remainder  received  sentences  of  90  to  360  days,  with 
60  to  250  days  of  the  sentence  suspended  on  condition  that 
they  not  violate  the  regulations  after  release.    It  has  been 
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the  general  practice  to  carry  out  sentences  of  imprisonment 
only  in  cases  where  the  violator  is  recalcitrant  and  states 
that  he  will  continue  to  disregard  the  regulations  if  re- 
leased. I  believe  that  these  facts  reflect  sane  and  con- 
siderate handling  of  this  difficult  problem. 

3.  Four  recent  cases  of  violation,  including  the  two 
you  mention  in  your  letter  of  July  6,  have  involved  per- 
sons under  18  years  of  age.  Reports  on  these  cases  are 
enclosed  (Exhibit  III).  Despite  the  youth  of  the  of- 
fenders, the  facts  in  the  cases  do  not  indicate  in  my  judg- 
ment that  the  sentences  imposed  were  unnecessarily  harsh 
or  that  the  cases  could  have  been  handled  satisfactorily  in 
some  other  manner. 

None  of  the  four  youths  involved  in  these  cases  has 
been  classified  as  a  detainee  by  the  Western  Defense  Com- 
mand or  by  the  Department  of  Justice.  So  long  as  they 
wish  to  remain  residents  of  the  center  they  will  be  re- 
quired under  WRA  regulations  to  serve  their  sentences. 
They  are,  however,  free  at  any  time  to  leave  the  center 
even  if  they  are  serving  a  sentence  for  violation  of  center 
regulations.  The  War  Relocation  Authority  does  not 
maintain  that  it  has  power  to  detain  any  person  who  is 
eligible  to  leave  the  center  and  wishes  to  do  so,  even  if 
he  is  being  disciplined  for  violation  of  project  regulations. 
Administrative  Notice  No.  207,  which  prescribes  this 
policy,  is  enclosed  (Exhibit  IV).  I  should  also  point  out 
that  the  Authority  could  legally  expel  any  such  person 
from  a  center,  although  as  a  matter  of  policy  this  power 
is  exercised  only  in  aggravated  cases. 

In  summary,  I  am  unable  to  conclude  on  the  basis  of 
our  investigation  that  the  special  project  regulations  are 
unnecessary,  that  the  WRA  procedures  for  enforcement 
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of  the  regulations  are  unreasonable,  or  that  the  Project 
Director  at  Tule  Lake  has  exceeded  his  authority  or  been 
other  than  temperate  under  the  circumstances  in  enforcing 
the  regulations.  I  do  not,  of  course,  believe  that  my  judg- 
ment should  interfere  with  any  action  that  the  American 
Civil  Liberties  Union  might  deem  appropriate  under  the 
circumstances.  I  should  like  to  point  out,  however,  that 
action  such  as  you  propose  will  doubtless  be  widely  pub- 
licized. Enemies  of  the  evacuees  on  the  West  Coast  will 
undoubtedly  play  up  the  activities  of  the  pro- Japanese 
organizations  which  will  be  the  basis  for  the  Government's 
defense.  So  far  as  the  long  run  interests  of  persons  of 
Japanese  ancestry  in  this  country  are  concerned,  I  think 
that  the  contemplated  action  would  be  a  serious  mistake. 

Sincerely  yours, 

ABE  FORTAS 
Under  Secretary 

[Endorsed]  :    Filed  Sep.  2,   1947.     Edmund  L.  Smith, 
Clerk.   [292] 


[Minutes:    Friday,  September  5,  1947] 

Present:  The  Honorable  Charles  C.  Cavanah,  District 
Judge. 

This  case  having  heretofore  been  tried  before  Judge 
Cavanah,  and  having  thereafter  been  ordered  to  stand  sub- 
mitted, and  the  Court  having  duly  considered  the  same, 
now  causes  its  Opinion  to  be  filed,  and  pursuant  thereto, 
the  Court  finds  in  favor  of  the  plaintififs.   [293] 


A 
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[Title  of  District  Court  and  Cause] 

OPINION 

Cavanah,  District  Judge. 

The  plaintiffs  of  Japanese  ancestry  born  in  the  United 
States  and  residents  of  the  State  of  California  bring  this 
action  to  cancel  and  declare  null  and  void  their  renuncia- 
tions of  citizenship  made  by  them  when  they  were  confined 
and  detained  in  Relocation  Centers,  with  a  large  number 
of  Japanese  who  were  not  citizens  of  the  United  States 
during  the  period  of  the  war. 

They  claim  to  be  citizens  and  nationals  of  the  United 
States  by  birth  and  assert  that  their  renunciations  were 
not  of  their  free  and  voluntary  act  but  were  the  result 
of  undue  influence,  mistake,  duress  and  coercion.  Juris- 
diction is  vested  by  Section  903,  Title  8  U.  S.  C.  A.,  where- 
in it  is  provided  that  any  person  who  claims  a  right  or 
privilege  as  a  national  of  the  United  States  is  denied 
such  right  by  any  department  or  agency  upon  the  ground 
that  he  is  not  a  national  of  the  United  States,  may  in- 
stitute an  action  in  a  District  Court  of  the  United  States 
for  a  decree  declaring  him  to  be  a  national  of  the  United 
States. 

The  applications  for  renunciations  were  made  under  Sec- 
tion 801  of  the  Nationality  Act  of  1940,  authorizing  them 
to  be  made  in  compliance  with  law.  [294] 

The  case,  under  stipulation,  is  before  the  court  upon 
the  merits  and  the  record  consists  of  the  pleading  and  af- 
fidavits filed  by  the  parties. 

When  considering  the  case,  we  must  keep  in  mind  that 
each  of  the  plaintiffs'  rights  are  to  be  considered  and  de- 
termined separately  and  according  to  the  facts  pertaining 
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to  them.  While  the  question  of  whether  the  government 
had  the  power  to  confine  the  plaintiffs  in  the  Relocation 
Centers  is  not  presented,  yet,  it  seems  pertinent  to  con- 
sider the  decision  of  the  Supreme  Court  in  the  case  of 
Ex  Parte  Endo,  323  U.  S.  283,  a  Japanese,  claiming  citi- 
zenship by  birth  in  the  United  States,  as  relating  to  the 
situation  of  the  plaintiffs  were  in  and  their  conduct  be- 
fore and  after  confined  in  the  Relocation  Centers,  upon 
the  thought  as  to  whether  they  were  loyal  abiding  citizens 
or  violating  any  laws  before  and  at  the  time  of  their 
applications  for  renunciations,  or  it  was  for  the  protection 
of  the  war  effort  against  espionage  and  sabotage,  as  bear- 
ing upon  their  state  of  mind  as  to  duress  and  coercion,  as 
the  Supreme  Court  held  that  the  War  Relocation  Au- 
thority is  without  authority  to  subject  to  its  leave  pro- 
cedure loyal  and  abiding  citizens  of  the  United  States,  as 
the  purpose  of  the  law  was  the  protection  of  the  effort 
against  espionage  and  sabotage  and  there  is  no  basis 
for  keeping  loyal  evacuees  of  Japanese  ancestry  in  cus- 
tody on  the  ground  of  community  hostility. 

The  record  here  presents  no  problem  of  disloyalty,  vio- 
lations of  law,  or  espionage  and  sabotage,  and  when  not, 
their  confinement  is  repugnant  to  the  basis  of  liberty,  and 
should  be  considered  only  as  to  whether  the  fundamental 
principles  of  law  are  applicable  as  to  age,  mistake,  duress 
or  coercion  existed  which  dominated  and  influenced  their 
minds  is  not  acting  freely  and  voluntarily  at  the  time  the 
plaintiffs  made  their  applications  for  renunciations.  This 
is  the  primary  thought  to  be  considered  in  the  present 
case. 

The  inquiry  then  is,  under  the  record  relating  to  these 
plaintiffs,  what  are  the  facts  relating  to  each  of  them 
separately  and  the  situation  existing  at  the  Center?  [295] 
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The  plaintiff,  Albert  Yuichi  Inouye,  was  a  young  boy  of 
the  age  of  seventeen  years  at  the  time  he  signed  his  ap- 
plication for  renunciation  and  born  in  the  United  States. 
His  parents  were  of  Japanese  ancestry  and  subject  to  be- 
ing deported.  He  was  the  only  son  and  had  never  been 
in  Japan  or  had  any  feeling  of  loyalty  to  that  country. 
He  was  with  his  family  when  they  were  evacuated  from 
Los  Angeles  to  the  Manzanar  Relocation  Center  in  Cali- 
fornia and  thereafter  transferred  to  Santa  Fe  Detention 
Center,  New  Mexico,  where  he  remained  until  his  release. 
He  was  not  disloyal  to  the  United  States  or  violated  any 
law  or  performed  any  act  or  conduct  that  could  be  con- 
sidered espionage  and  sabotage.  Prior  to  his  evacuation 
he  attended  the  public  schools  and  was  active  in  the  Chris- 
tian Church,  Y.M.C.A.  athletics,  participated  in  the  con- 
tribution to  the  drives  for  infantile  paralysis,  tuberculosis, 
waste  paper  and  purchased  war  savings  stamps.  While  at 
the  Relocation  Center  he  was  active  in  the  American  Red 
Cross  project  and  went  to  school  there.  While  seventeen 
years  of  age  in  March,  1945,  he  applied  for  renunciation 
and  signed  the  application  form  furnished  by  the  Depart- 
ment of  Justice  on  July  9,  1945,  and  withdrew  his  re- 
nunciation on  August  23,  1945,  which  was  of  no  avail. 
While  at  the  Relocation  Center  he  was  accorded  another 
hearing  and  after  proof  of  his  loyalty  to  the  United 
States  had  been  evident  was  released  in  April,  1946. 
Soon  after  his  release  from  the  Center  he  volunteered  for 
the  United  States  Army,  was  ordered  to  report  for  over- 
seas duty  on  November  2,  1946,  and  on  November  16, 
1946  for  Military  Intelligence  school  where  he  is  pres- 
ently stationed. 

At  the  hearing  before  the  government  agent  and  what 
had    occurred    before,    it    appears    clear    that    the    youth 
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yielded  to  parental  compulsion  and  a  clear  case  of  "paren- 
tal influence"  in  order  to  hold  the  family  intact.  In  his 
application  to  withdraw  his  renunciation,  he  states  that  his 
renunciation  was  done  under  mistake  and  influence,  not 
his  free  will  and  that  he  was  a  minor.   [296] 

Two  thoughts  are  presented  relating  to  his  renuncia- 
tion: First,  can  one  born  in  and  a  national  of  the  United 
States  legally  renounce  his  citizenship  at  the  age  of  seven- 
teen years?  Section  801  of  the  Nationality  Act  of  1940 
is  silent  as  to  the  age  when  a  person  may  renounce  his 
citizenship.  A  minor  being  one  under  the  age  of  twenty- 
one  cannot,  by  his  activities,  be  legally  deprived  of  his 
civil  rights  but  the  defendants  contend  that  as  Section 
803  of  the  Nationality  Act  of  1940,  provides  that  no 
national  under  eighteen  years  of  age  can  expatriate  him- 
self under  Subsections  (b)  to  (g)  inclusive,  Section  803 
requirement  of  eighteen  years  should  apply  to  Subsection 
(1)  of  Section  801.  It  will  be  observed  that  both  Section 
801  (1),  under  which  the  renunciations  were  made,  and 
Section  803  were  enacted  at  the  same  time  and  no  men- 
tion as  to  age  is  made  in  Section  801,  at  which  a  person 
who  is  a  national  of  the  United  States  by  birth  shall  lose 
his  nationality,  and  the  mere  fact  that  a  national  eighteen 
years  of  age  can  expatriate  himself  under  Section  803 
was  only  to  lower  the  age  at  which  expatriation  could  be 
affected  except  under  Section  801,  as  Section  803  (a)  en- 
acted at  the  same  time  as  Section  801  (a)  states  "except 
as  provided  in  sub-sections  (g),  (h)  and  (i)  of  Section 
801,  no  national  can  expatriate  himself  or  be  expatriated 
under  this  section  while  within  the  United  States  or  any 
of  its  outlying  possessions".  Therefore,  Section  803  does 
not  apply  as  it  relates  to  different  instances  than  the  pro- 
visions of  the  Act  under  which  these  renunciations  were 
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made  when  applied  to  the  general  principle  requiring  one 
to  have  reached  his  majority.  The  requirement  of  age 
which  renunciation  of  citizenship  can  be  made  should  not 
be  left  to  conjecture  in  face  of  Congressional  silence  and 
the  rights  of  citizenship  are  not  to  be  destroyed  by  am- 
biguity.   Perkins  v.  Elg,  307  U.  S.  325. 

Furthermore,  these  plaintiffs  have  not  expatriated 
themselves.  To  constitute  an  expatriation  there  must  be 
an  actual  removal  from  the  country  of  which  the  indi- 
vidual is  a  citizen  or  a  subject,  made  voluntarily  by  a 
person  of  full  age. 

The  Fourteenth  Amendment  of  the  Constitution  de- 
clares: "All  [297]  persons  born  or  naturalized  in  the 
United  States,  and  subject  to  the  jurisdiction  thereof,  are 
citizens  of  the  United  States,  and  of  the  state  wherein 
they  reside."  In  Ex  Parte  Ching  King,  35  Fed.  354, 
where  a  child  born  in  the  United  States  of  Chinese  parents 
was  an  American  citizen  and  his  status  thus  acquired 
under  the  Constitution  of  American  citizenship  "can  only 
be  lost  or  changed  by  the  act  of  the  party  when  arrived 
at  majority,  and  the  consent  of  the  government". 

In  the  case  of  United  States  ex  rel.  Baglivo  v.  Day, 
28  Fed.  (2d)  44,  it  appears  that  Baglivo  born  in  the 
United  States  was  excluded  as  an  alien  not  in  possession 
of  an  immigration  visa  who  went  to  Italy  and  endeavored 
to  return  and  while  in  Italy  he  was  in  the  Italian  Mili- 
tary Service.  The  court  held  that:  "A  native  born 
citizen,  who  has  not  attained  the  age  of  21  years,  cannot 
renounce  allegiance  to  the  United  States." 

Therefore,  at  the  time  the  plaintiff  Albert  Yuichi 
Inouye  signed  his  application  and  its  approval  by  the 
government,  he,  being  under  the  legal  age  the  same  is 
void. 
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The  second  thought  of  his  claim,  being  under  ''parental 
influence"  and  was  not  acting  of  his  own  free  will  and 
act,  brings  his  status  under  the  principle  that  where  acts 
of  a  child  done  under  the  domination  of  the  parent  and 
which  dominates  the  mind  of  the  minor  or  unfair  persua- 
sion, it  is  regarded  as  induced  by  unfair  persuasion  and  \ 
influence  of  the  minor  and  is  voidable,  but  it  is  asserted 
by  the  defendants  that  at  the  time  he  signed  his  applica- 
tion he  wanted  to  go  to  Japan  with  his  parents,  who  were 
subject  to  deportation.  This  expression  of  a  boy  of  the 
age  of  seventeen  is  a  natural  one  not  to  be  separated  from 
his  family  who  was  going  to  a  foreign  and  distant  coun- 
try, if  we  consider  the  force  and  control  of  human  nature 
and  its  depressing  effects.  The  results  flowing  from  that 
parental  domination  and  the  acts  of  fear  constitute  undue 
influence,  duress  and  coercion,  require  them  to  be  declared 
null  and  void.  They  should  be  considered  in  the  light  of 
the  circumstances  under  which  they  were  performed. 
Feebleness  [298]  on  one  side  and  overpowering  strength 
on  the  other  imply  duress. 

We  come  to  the  consideration  of  the  other  plaintiffs, 
who  were  evacuated  and  confined  in  Tule  Lake  Center  in 
California.  They  were  young  people  when  they  signed 
their  application  for  renunciation.  The  plaintiff,  Miye 
Mae  Murakami,  born  in  California,  when  she  signed 
her  application  for  renunciation  was  married  to  her  pres- 
ent husband  in  September,  1939,  a  Japanese  alien,  and 
was  evacuated  with  her  family  in  April,  1942.  In  Feb- 
ruary, 1944  she  was  sent  to  the  Tule  Lake  Center  under 
the  "segregation  program"  and  as  a  result  of  her  husband 
having  applied  for  repatriation  and  reports  and  state- 
ments uttered  to  her  that  all  American  citizens  and  Jap- 
anese aliens  would  be  segregated  into  different  camps  re- 
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gardless  of  age  or  marriage.  Feeling  that  it  was  not 
necessary  to  be  separated  from  her  husband  and  in  fear 
of  being  assaulted  unless  she  did  so  renounce  her  citizen- 
ship, the  strong  arm  and  tactics  used  by  the  gang  of 
young  disloyal  Japenese  at  Tule  Lake  Center  which  kept 
the  ward  where  she  was  living  in  constant  state  of  ten- 
sion, hysteria  and  fear,  and  reports  of  assaults,  stabbings 
in  the  dark,  compelled  her  for  her  own  safety  and  welfare 
to  renounce  her  citizenship. 

The  plaintiff,  Tsutako  Sumi,  born  in  California,  mar- 
ried a  Japanese  alien  and  is  the  mother  of  three  children. 
She  and  her  husband  were  evacuated  in  April,  1942,  and 
sent  to  the  Tule  Lake  Center.  After  her  husband  had 
applied  for  repatriation,  she  applied  for  renunciation  and 
released  in  October,  1945,  from  Tule  Lake  Center.  She 
lived  in  a  block  at  Tule  Lake  Center  where  the  rabid  pro- 
Japanese  elements  were  and  she  lived  in  a  daily  atmosphere 
of  fear  and  threats.  Her  husband  was  forced  by  the 
pro-Japanese  elements  to  have  her  renounce  her  citizen- 
ship, which  he  did  by  coercion  against  her  will. 

The  plaintiff,  Mutsu  Shimizu,  born  in  California,  was 
married  in  1938  to  a  Japanese  alien.  She  and  her  family 
were  evacuated  in  1942  and  confined  in  Tule  Lake  Cen- 
ter. She  is  the  mother  of  three  children  born  in  the 
United  States.  She  renounced  her  citizenship  which  was 
approved  in  October,  1945.  Thereafter,  she  was  ordered 
released  [299]  from  the  Center.  She  says  the  reason 
she  renounced  her  citizenship  was  because  of  pressure  and 
influence   aggravated   by   threats,   killings,   stabbings   im- 
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posed  upon  those  who  did  not  renounce.  Her  husband  was 
an  active  leader  in  the  pro-Japanese  group.  Her  brothers 
and  relatives  had  assisted  the  United  States  during  the 
war.  She  states  that  she  did  not  want  to  renounce  her 
citizenship. 

The  War  Relocation  Authority  found  that  each  of  the 
plaintiffs  were  free  of  any  suspicion  of  disloyalty  to  the 
United  States. 

We  are  confronted  with  the  situation  at  Tule  Lake 
Center  where  three  of  the  plaintiffs  were  confined  prior 
to  and  at  the  time  they  made  their  renunciation.  A  high 
degree  of  excitement  and  mass  hysteria  existed.  Two 
groups  of  Japanese  existed,  one  consisting  of  Japanese 
born  in  the  United  States  and  who  were  not  disloyal  and 
guilty  of  espionage  and  sabotage  or  violation  of  any  law, 
and  one  consisting  of  those  who  were  not  citizens  and 
pro-Japanese  belonging  to  terror  groups  of  violent  activi- 
ties of  assaults,  beatings,  threats  of  murder  and  murder 
of  those  Japanese  who  opposed  their  policies  and  activities 
and  who  were  in  danger  of  physical  violence.  Those 
Japanese  who  spoke  against  the  pro-Japanese  were 
brutally  assaulted  causing  them  to  be  in  mental  fear, 
intimidation  and  coercion  when  they  applied  for  their 
renunciation,  is  clearly  revealed  by  the  affidavits  and 
which  were  the  primary  and  controlling  factors  in  divest- 
ing them  of  their  citizenship.  Such  persons  should  not 
be  held  responsible  for  their  action  as  it  was  not  their 
full  and  voluntary  will. 
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The  modern  view  and  true  doctrine  of  duress  and 
coercion  is  to  be  tested  which  results  from  threats  and 
fear  of  actual  or  apparent  physical  injury  or  violence  pro- 
ducing a  state  of  mind  of  the  injured  party  is  the  ultimate 
fact  of  whether  such  person  was  deprived  of  the  free 
exercise  of  his  will  power.  Freedom  of  will  is  essential 
in  the  exercise  of  an  act  which  is  urged  to  be  binding, 
and  the  right  of  citizenship  being  an  important  civil  one 
can  only  be  waived  as  the  result  of  free  and  intelligent 
choice.  The  mere  fact  that  some  of  the  [300]  plaintiffs 
having  stated  that  they  knew  the  results  of  their  re- 
nunciations does  not  remove  the  primary  force  and  effect 
of  duress,  coercion  and  undue  influence  that  caused  them 
to  renounce. 

For  the  reasons  thus  stated,  the  results  of  the  plaintiffs' 
renunciations  having  been  made  under  undue  influence, 
duress  and  coercion  and  not  of  their  free  will  and  act, 
and  the  further  thought  as  to  the  plaintiff,  Albert  Yuichi 
Inouye,  not  being  competent  of  legal  age  at  the  time  he 
made  his  application  for  renunciation,  who  also  acted 
under  undue  influence,  duress  and  coercion,  their  renuncia- 
tions are  declared  to  be  null  and  void  and  cancelled  and 
they  are  restored  to  their  rights  of  citizenship. 

[Endorsed]:  Filed  Sept.  5,  1947.  Edmund  L.  Smith, 
Clerk.   [301] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  FOR  SUBSTITUTION  OF  PARTY 

DEFENDANT 
Whereas,  William  A.  Carmichael  is  the  successor  to 
the  defendant  Albert  Del  Guercio  as  District  Director  of 
the  Immigration  and  Naturalization  Service  of  the  United 
States  Department  of  Justice  for  the  Southern  District 
of  California  and  replaced  said  defendant  Albert  Del 
Guercio  on  May  12,  1947,  and  has  occupied  said  office 
since  that  time; 

It  Is  Hereby  Stipulated  between  the  attorneys  for  the 
parties  in  the  above  entitled  action  that  William  A.  Car- 
michael  may   be   substituted   as   party   defendant   in   the 
place  and  stead  of  Albert  Del  Guercio. 
Dated  this   17th  day  of  September,   1947. 

A.  L.  WIRIN  &  FRED  OKRAND 
By  Fred  Okrand 

Attorneys   for   Plaintiffs    [302] 
JAMES  M.  CARTER 

United  States  Attorney 
By  Ronald  Walker 

Attorneys  for  Defendants 

ORDER 

Upon  the  reading  of  the  stipulation  of  the  attorneys  in 
the  above  entitled  action  and  good  cause  appearing  there- 
for, It  Is  Hereby  Ordered  that  William  A.  Carmichael  is 
substituted  as  party  defendant  in  the  place  and  stead  of 
Albert  Del  Guercio. 

Dated:    September  18th,  1947. 

CHARLES  C.  CAVANAH 

Judge,  United  States  District  Court 

[Endorsed]  :    Filed  Sep.  18,  1947.     Edmund  L.  Smith, 
Clerk.  [303] 
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[Title  of  District  Court  and  Cause] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

The  above  entitled  cause  came  on  regularly  for  trial 
on  August  18,  1947,  in  the  courtroom  of  the  Honorable 
Charles  C.  Cavanah,  Judge,  presiding  without  a  jury,  no 
jury  having  been  requested,  A.  L.  Wirin  and  Fred 
Okrand  by  A.  L.  Wirin  and  Frank  Chuman,  appearing 
as  attorneys  for  plaintiffs,  and  James  M.  Carter  and 
Ronald  Walker  by  Ronald  Walker,  appearing  as  attor- 
neys for  defendants,  and  evidence  having  been  introduced 
on  behalf  of  all  parties,  and  the  Court  having  considered 
the  same  and  heard  the  arguments  of  counsel  and  being 
fully  advised,  makes  the  following: 

FINDINGS  OF  FACT 

1.  Plaintiffs  and  each  of  them  are  of  Japanese  an- 
cestry born  in  the  United  States  and  are  residents  of  the 
Southern  District  of  California. 

2.  Defendant  Albert  Del  Guercio  was  the  duly  ap- 
pointed and  acting  District  Director  of  the  Immigration 
and  Naturalization  Service  of  the  United  States  Depart- 
ment of  Justice  for  the  Southern  District  of  California 
and  was  the  head  of  said  agency  for  said  district  of 
Southern  California  until  May  12,  1947.  William  A. 
Carmichael  on  May  12,  1947,  succeeded  to  the  office  for- 
merly held  by  defendant  Albert  Del  Guercio.  Defend- 
ant Tom  C.  Clark  is  the  Attorney  General  of  the  United 
States  and  as  such  is  the  head  of  the  United  States  De- 
])artment  of  Justice.  [305] 

3.  The  plaintiffs  by  virtue  of  their  birth  in  the  United 
States    aH4   tfeew^    United    States    citizcuGhip    [A.L.W.] 
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claim  to  be  nationals  of  the  United  States  and  further 
claim  the  rights  and  privileges  of  nationals  of  the  United 
States;  the  defendants  deny  that  the  plaintiffs  are  na- 
tionals of  the  United  States  and  further  deny  the  plain- 
tiffs' rights  and  privileges  as  nationals  of  the  United 
States  and  have  announced  that  plaintiffs  do  not  possess 
United  States  nationality  nor  citizenship. 

4.  On  July  1,  1944,  Congress  amended  Section  401 
of  the  Nationality  Code  (Title  8,  U.  S.  C.  A.  Section 
801)  by  adding  an  additional  ground  for  loss  of  citizen- 
ship as  follows: 

"A  person  who  is  a  national  of  the  United  States, 
whether  by  birth  or  naturalization,  shall  lose  his 
nationality  by  *  *  *  (i)  making  in  the  United 
States  a  formal  written  renunciation  of  nationality  in 
such  form  as  may  be  prescribed  by,  and  before  such 
officer  as  may  be  designated  by,  the  Attorney  Gen- 
eral, whenever  the  United  States  shall  be  in  a  state 
of  war,  and  the  Attorney  General  shall  approve  such 
renunciation  as  not  contrary  to  the  interests  of  na- 
tional defense." 

5.  Plaintiff  Albert  Yuichi  Inouye  was  born  on  May 
30,  1927,  in  Berros,  San  Luis  Obispo  County,  California. 
He  attended  the  public  schools  in  West  Los  Angeles, 
California.  On  April  28,  1942,  he  was  evacuated  with 
his  family  from  West  Los  Angeles  to  the  Manzanar  Re- 
location Center.  Prior  to  his  evacuation,  he  was  active 
in  the  Y.  M.  C.  A.,  the  Christian  church,  athletics,  and 
had  also  participated  by  contributing  to  the  drives  for 
infantile  paralysis,  tuberculosis,  waste  paper,  and  pur- 
chased war  savings  stamps.  While  at  the  Manzanar  Re- 
location Center,  he. was  active  in  the  American  Red  Cross 
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project  and  the  U.  S.  O.  and  went  to  school  there.  On 
March  7,  1945,  while  of  the  age  of  seventeen  (17)  years, 
he  applied  for  an  application  form  for  renunciation  of 
citizenship  as  provided  for  under  Section  801  (i)  of  the 
Nationality  Act  of  1940  [306]  as  furnished  by  the  De- 
partment of  Justice.  He  was  granted  a  hearing  on  his 
renunciation  on  July  9,  1945,  and  further  signed  a  re- 
nunciation of  United  States  nationality  form  of  the  De- 
partment of  Justice  on  July  9,  1945,  which  was  approved 
by  the  Attorney  General  on  August  7,  1945. 

On  August  23,  1945,  he  transmitted  a  letter  to  At- 
torney General  Tom  C.  Clark  in  Washington,  D.  C.,  ex- 
pressing his  intention  of  withdrawing  his  application  for 
renunciation  of  his  United  States  citizenship.  The  letter 
is  forth  in  toto  as  follows: 

August  23,  1945 
Hon.  Tom  Clark  (Office  of  the  ) 

Attorney  General  of  the  United  States    (Received  ) 

Washington  25,  D.  C.  (August  27,  1945   ) 

Dear  Sir:  (Attorney General  ) 

I  want  to  withdraw  my  application  for  renunciation  of 
my  American  citizenship,  and  I  disaffirm  that  application 
for  the  reason  that  I  made  it  originally  before  I  was  18 
years  of  age,  for  the  reason  that  I  am  still  a  minor  under 
the  age  of  21  years,  and  for  the  reason  that  I  executed  it 
under  a  combination  of  circumstances  which  amounted  to 
undue  influence  and  mistake.  I  ask  your  consideration 
and  your  assistance  if  possible  in  correcting  the  situa- 
tion in  which  I  find  myself. 

I  have  received  no  word  that  my  application  has  been 
approved  by  you,  and  I  hope  that  this  letter  will  serve  to 
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cancel  and  withdraw  my  application  before  it  is  approved. 
However,  if,  in  your  opinion,  it  cannot  have  that  effect, 
or  if  you  have  already  approved  my  application,  I  do 
want  to  disaffirm  it  for  the  reasons  given.  If  I  should  no 
longer  have  American  citizenship,  my  position  will  be 
particularly  unfortunate  because  under  the  existing  laws 
I  will  have  no  way  of  regaining  my  American  citizenship 
through  naturalization.  I  am  not  a  citizen  of  any  other 
country,  and  I  have  no  desire  to  become  a  citizen  of  any 
other  country  nor  is  there  any  [307]  other  country  to 
which  I  want  to  go.  Under  these  circumstances  I  will 
be  a  stateless  person,  a  man  without  a  country,  living  in 
my  native  country  without  any  of  the  privileges  of  a 
citizen  and  without  hope  of  ever  gaining  them. 

It  is  true  that  if  this  happens  it  will  be  my  own  act, 
but  I  can  only  say  that  I  am  not  yet  a  man,  and  that 
the  circumstances  were  such  that  I  was  under  strong 
pressure  and  did  not  know  or  realize  what  I  was  doing. 

My  parents  are  alien  Japanese,  but  my  father  has  not 
been  in  Japan  since  1906,  and  I  have  never  been  there. 
Therefore  I  owe  no  loyalty  to  Japan  and  never  had  any. 
However,  my  parents  have  never  been  eligible  to  citizen- 
ship, and  while  they  have  strong  ties  with  the  United 
States,  they  have  never  been  able  to  become  part  of  this 
country  in  every  sense  and  therefore  they  have  never 
been  able  to  break  all  of  their  ties  with  Japan. 

The  evacuation  was  a  shock  to  my  parents  and  to  me 
and  my  sisters.  Not  only  was  it  a  shock  but  it  also 
caused  our  family  to  lose  what  we  had,  a  car,  which  was 
nearly  paid  for,  and  a  home,  which  was  held  in  trust 
for  me.  This  happened  while  my  father  was  interned, 
and  all  of  these  experience  made  him  feel  that  there  would 
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be  no  future  for  him  or  my  mother,  except  in  Japan.  I 
felt  that  it  was  my  duty  as  the  only  son  to  go  with  them 
and  to  help  get  them  settled  in  Japan,  but  I  never  had 
any  idea  of  staying  there  permanently.  I  think  that  my 
attitude  toward  going  to  Japan  was  brought  out  quite 
clearly  in  the  interview  I  had  with  Mr.  Rothstein.  If 
my  parents  had  not  wanted  to  go  to  Japan  I  would  not 
have  ever  thought  of  asking  for  repatriation,  and  if  I  had 
not  been  influenced  by  the  evacuation  and  the  situation 
in  camp,  I  know  that  I  would  have  done  everything  ex- 
pected of  any  other  citizen  of  this  country. 

The  result  of  our  repatriation  requests  was  that  none 
of  our  family  could  leave  Manzanar,  and  when  the  Army 
began  to  exclude  people  individually,  they  put  me  on  the 
segregation  list  and  all  [308]  that  I  could  look  forward 
to  was  being  held  here  and  finally  transferred  to  Tule 
Lake.  The  Army  officer  had  talked  to  me  about  re- 
nouncing my  citizenship,  and  it  seemed  to  me  that  that 
would  be  the  next  step,  so  in  March,  before  I  was  even 
18  years  old,  I  made  that  application.  Then  I  had  a 
hearing  in  Manzanar  on  July  9.  I  had  just  passed  18 
on  May  30.  I  was  confused  about  everything,  and  so  I 
signed  the  papers,  but  I  did  not  realize  what  I  was  get- 
ting myself  into. 

I  hope  that  you  will  help  me  get  out  of  this  situation, 
and  if  I  cannot,  I  hope  that  I  will  be  allowed  to  relocate 
with  my  family,  and  maybe  some  day  I  can  earn  my 
citizenship  back  again. 

Very   truly   yours, 

Albert  Yuichi  Inouye 

24-7-1 

Manzanar,  California 
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Again  on  August  28,  1945,  he  sent  a  telegram  to  Tom 
C.  Clark,  Attorney  General  of  the  United  States  in 
Washington,  D.  C,  of  his  withdrawal  of  his  application 
for  renunciation,  which  telegram  is  set  forth  below  as 
follows  : 

WESTERN  UNION 

1945  Aug  28  PM  1107 
TA  50 

T.  BE589  NL  PD-TDPN  MANZANAR  CALIF  28 
ATTORNEY  GENERAL  UNITED  STATES 
WASHDC- 

I  WITHDRAW  MY  RENUNCIATION  APPLICA- 
TION AND  DISAFFIRM  IT  BECAUSE  OF  MY 
MINORITY  AT  TIME  OF  ORIGINAL  APPLICA- 
TION AND  UNDUE  INFLUENCE  AND  MIS- 
TAKE. I  AM  NOT  A  CITIZEN  OF  JAPAN  OR 
ANY  COUNTRY  OTHER  THAN  THE  UNITED 
STATES  AND  RESPECTFULLY  REQUEST  YOUR 
CONSIDERATION  AND  ASSISTANCE  IN  MY 
SITUATION   LETTER  FOLLOWS  - 

ALBERT  YUICHI  INOUYE.    [309] 

Notwithstanding  his  withdrawal  of  renunciation,  he 
was  transferred  to  the  Alien  Enemy  Detention  Camp  in 
Santa  Fe,  New  Mexico,  on  September  8,  1945.  On  Oc- 
tober 10,  1945,  he  applied  for  non-repatriation  to  Japan, 
and  on  December  20,  1945,  made  formal  application  for 
a   hearing  on   his   application   for   non-repatriation.      He 
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set  forth  his  desire  to  remain  in  the  United  States  for 
the  following  reasons: 

"1.  At  the  time  of  my  renunciation  I  did  not  know 
any  legal  knowledge  and  realize  what  I  was 
getting  into,  because  I  was  a  minor  under  the 
age  of  21  years  of  age. 

"2.  I  have  never  been  to  Japan  and  have  no  desire 
to  go  there. 

"3.  Because  my  family  is  remaining  in  this  country 
now  livmg  at  Encino,  California  and  I  would 
like  to  join  them  and  remain  this  country. 

"4.  I  have  never  been  in  any  subversive  activities  or 
organizations  and  I  am  not  a  pro-japanese 
trouble-maker." 

In  the  report  and  recommendation  of  the  hearing  of- 
ficer at  the  hearing  on  his  application  for  non-repatria- 
tion on  February  18,  1946,  said  hearing  officer  remarked 
as    follows : 

"No  organizational  activities;  excellent  employ- 
ment record  at  Manzanar  and  Santa  Fe.  Has  never 
been  to  Japan;  thoroughly  Americanized.  Clear  case 
of  parental  influence.  See  transcript  of  renunciation 
hearing.  At  that  time  stated  that  he  had  no  feeling 
of  loyalty  to  Japan.  Answered  questions  27  and  28 
on  Army  Registration  form  in  the  affirmative." 

As  a  result  of  the  hearing  and  the  recommendation  of 
the  hearing  officer,  he  was  ordered  released  from  the 
Alien  Internment  Camp  at  Santa  Fe,  New  Mexico,  on 
March  27,  1946.  Soon  after  his  release  from  the  camp, 
he  volunteered  for  the  United  States  Army  and    [310] 
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was  ordered  to  report  for  overseas  duty  on  November  2, 
1946,  and  on  November  16,  1946,  was  ordered  to  the 
Presidio  of  Monterey,  California,  for  Military  Intelli- 
gence Language  School  training. 

6.  Plaintiff  Miye  Mae  Murakami  was  born  on  No- 
vember 18,  1917,  in  Mountain  View,  Cahfornia.  She  at- 
tended the  public  schools  in  Menlo  Park,  California.  She 
married  her  present  husband,  a  Japanese  alien,  on  Sep- 
tember 16,  1939  She  was  evacuated  with  her  family 
from  Santa  Monica,  California,  on  April  28,  1942,  and 
sent  to  the  Manzanar  Relocation  Center,  California.  In 
February  1944,  she  was  transferred  to  the  Tule  Lake  Cen- 
ter under  the  "segregation  program"  as  a  result  of  her 
husband  having  applied  for  repatriation  to  Japan.  On 
March  1,  1945,  she  applied  for  permission  to  renounce 
United  States  nationality  and  was  granted  a  hearing  on 
said  application  on  March  14,  1945.  She  signed  a  form 
for  renunciation  of  United  States  nationality  on  the  same 
day  as  the  hearing,  to  wit:  March  14,  1945,  which  was 
approved  by  the  Attorney  General  on  May  3,   1945. 

In  a  letter  sent  to  Mr.  E.  J.  Ennis  of  the  Enemy  Alien 
Control  Unit  of  the  Department  of  Justice  in  Washing- 
ton, D.  C,  dated  August  30,  1945,  she  set  forth  the  fact 
that  pressure  had  been  applied  to  her  to  renounce  her 
citizenship.    The  letter  is  set  forth  below  as  follows: 

"Dear  Mr.  Ennis: 

"Several  months  ago,  I  renounced  my  United 
States  citizenship  which  I  regret  very  much.  My 
final  papers  have  not  come  so  I  am  writing  in  hopes 
that  this  letter  reaches  you  in  time. 

"At  the  time  I  sent  my  application  in,  the  members 
of  the  organization  made  it  so  that  to  have  peace 
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around  the  block  one  just  had  to  renounce  his  citi- 
zenship. The  pressure  was  so  bad  we  even  had  to 
join  this  organization,  but  we  managed  to  withdraw 
later. 

"Also  at  that  time,  I  thought  that  my  husband, 
who  is  an  alien  and  I,  who  is  a  citizen,  would  be 
separated  so  the  only  way  [311]  was  to  renounce  my 
citizenship  and  remain  together. 

''At  the  relocation  office  I  found  out  that  my  hus- 
band is  on  the  free  list  while  I  am  not;  just  because 
of  my  citizenship. 

"For  the  above  reasons,  I  would  like  you  to  re- 
consider cancellation  of  my  renunciation  of  citizen- 
ship. I  am  asking  for  a  parole  from  Tulelake  so  I 
can  go  out  with  my  husband. 

"Am  anxiously  waiting  for  a  reply,  I  remain. 

Yours  very  truly, 

/s/     Mae  Miye  Murakami" 

In  the  report  and  recommendation  of  the  hearing  of- 
ficer on  her  application  for  non-repatriation  dated  June  25, 
1946,  she  stated  to  the  hearing  officer  that  the  primary 
reason  for  her  having  renounced  her  United  States  na- 
tionality was  her  fear  of  being  separated  from  her  hus- 
band in  view  of  the  fact  that  she  had  three  small  Ameri- 
can-born children  to  care  for.  As  a  result  of  her  hear- 
ing, she  was  ordered  released  from  the  Tule  Lake  Center 
on  February  21,  1946. 

7.  Plaintiff  Tsutako  Sumi  was  horning  on  October  13, 
1914,  in  Los  Angeles,  California.  She  is  married  to  a 
Japanese  alien  and  is  the  mother  of  three  small  children. 
She  and  her  husband,  together  with  the  children,  were 
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evacuated  to  the  Manzanar  Relocation  Center  in  April 
1942,  and  were  later  transferred  to  the  Tule  Lake  Center 
under  the  "segregation  program"  on  February  27,  1944, 
after  her  husband  had  applied  for  repatriation  to  Japan. 
She  applied  for  permission  to  renounce  United  States  na- 
tionality on  January  20,  1945,  and  was  granted  a  hearing 
on  renunciation  of  her  citizenship  on  February  1,  1945. 
On  the  day  of  the  hearing,  she  also  signed  a  form  re- 
nouncing her  United  States  nationality,  which  renuncia- 
tion was  approved  on  May  3,  1945.  On  December  3, 
1945,  she  addressed  a  letter  to  the  Department  of  Jus- 
tice in  Washington,  D.  C,  that  she  had  applied  for  her 
application  for  renunciation  by  mistake.  A  copy  of  this 
letter  is  set  forth  below:  [312] 

"Dear  Sir: 

"I,    Sumi   Tsutako,    (Family   No.)    1293   and   re- 
Last  Name 
siding  at  7502-AB  Tule  Lake,  Calif,  am  a  renouncee 

and   applied   for   an   application   for   repatriation   by 
mistake. 

"My  desire  is  to  remain  in  this  country  with  my 
children  who  are  all  American  citizens. 

"At  that  time,  I  immediately  notified  the  Phila- 
delphia Office  of  Japanese  Interest  to  have  my  appli- 
cation changed  to  Application  for  non  Repatriation. 

"As  I  had  notifed  you  about  this  matter,  I  am 
writing  this  letter  at  this  time  to  have  my  case  re- 
corded at  your  office. 

Very  truly  yours, 

/s/     Tsutako  Sumi" 


Albert  Yuichi  Inoiiye  et  al.  351 

Thereafter  on  January  23,  1946,  at  a  hearing  as  to 
whether  she  should  be  repatriated  to  Japan,  the  hearing 
officer  reported  that  her  reason  for  renouncing  her  United 
States  nationahty  was  to  accompany  her  husband  to 
Japan.  An  ordei  for  her  release  from  the  Tule  Lake 
Center  was  entered  on  February  19,  1946. 

8.  Plaintiff  Mutsu  Shimizu  was  born  on  July  4,  1914, 
in  Los  Angeles,  California.  She  married  her  husband,  a 
Japanese  alien  in  1938.  She  attended  the  public  schools 
in  Venice,  California.  She  is  the  mother  of  three  chil- 
dren born  in  the  United  States.  She  and  her  husband 
with  the  three  children  were  sent  to  the  Gila  River  Re- 
location Center,  and  were  later  transferred  to  the  Tule 
Lake  Center  under  the  "segregation  program"  as  a  re- 
sult of  her  husband  having  applied  for  repatriation  to 
Japan.  Her  brothers  and  relatives  have  all  served  hon- 
orably in  the  United  States  Army  or  assisted  directly  in 
other  ways  in  the  war  effort.  One  of  her  brothers  served 
in  the  United  States  Army  in  Korea;  her  other  brother 
taught  the  Japanese  language  at  the  Army  language  school 
at  Stillwater  College,  Oklahoma;  her  two  brothers-in-law 
served  overseas  in  the  United  States  Army.    [313] 

On  December  28,  1944,  she  applied  for  permission  to 
renounce  her  United  States  nationality  and  was  granted 
a  hearing  on  January  16,  1945.  On  the  day  of  the  hear- 
ing, she  further  signed  a  form  renouncing  her  United 
States  nationality,  which  renunciation  was  approved  by 
the  Attorney  General  on  May  3,  1945.  On  November  5, 
1945,  a  letter  was  addressed  to  the  War  Department  in 
Washington,  D.  C,  by  her  parents  on  her  behalf  that 
she  had  renounced  her  citizenship  because  of  the  at- 
mosphere  which   prevailed   in   Tule   Lake   Center   which 
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forced  her  to  renounce  against  her  will.     A  copy  of  this 
letter  is  set  forth  below  as  follows: 

"November  5,   1945. 
Gallup,   New   Mexico 
"War  Department 
Department  of  Justice, 
Washington  25,  D.  C. 
"Dear  Sir: 

Re:    Mrs.  Mutsu  Shimizu 
address  402-C 
Tulelake,  California. 
"We  the  undersigned  are  the  parents  of  the  above 
person.     Now  we  understand  that  she  has  changed 
her  mind  and  desires  to  remain  in  this  country  for- 
ever.    Also,  we  understand  that  she  previously  has, 
renounced  her   citizenship   that   might   be   caused  by 
such  atmosphere  in  Tulelake   Center,   where   such  a 
formidable  atmosphere  often  prevails  in  such  a  camp 
as  Tulelake. 

"Now  she  realizes  her  wrong  attitude  and  has 
changed  her  mind  and  wishes  to  stay  in  this  country 
together  with  her  husband  namely  Akira  Shimizu 
and  their  three  children. 

"As  the  parents  to  foresaid  Mutsu  Shimizu,  we 
heartily  beg  to  Your  Honor  for  your  consideration 
on  this  case  and  please  let  them  stay  in  this  country, 
and  we  are  to  be  sure  that  she  was  a  good  citizen  in 
this  country  and  will  be  the  same  in  the  future.  [314] 
"Yours  truly, 

/s/     Kichiji  Chuman    Father 
/s/     Toyo  Chuman      Mother 
P.  O.  Box  512 
Gallup,  New  Mexico" 
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At  the  hearing  that  was  held  on  January  15,  1946,  she 
stated  that  she  renounced  her  citizenship  in  order  to  ac- 
company her  husband  to  Japan  in  the  event  her  husband 
was  deported,  and  that  if  she  attempted  to  raise  her  chil- 
dren outside  the  camp,  she  did  not  feel  that  normal  life 
was  possible  in  the  United  States  because  of  prejudice. 
As  a  result  of  the  hearing,  an  order  was  entered  on 
February  13,  1946,  that  she  should  be  released  from  the 
Tule  Lake  Center. 

9.  Each  of  the  plaintiffs  was  found  by  the  War  Re-. 
location  Authority  to  be  free  of  any  suspicion  of  dis- 
loyalty to  the  United  States. 

10.  In  January  1942,  great  anti- Japanese  agitation 
was  aroused,  proposing  that  all  persons  of  Japanese  an- 
cestry should  be  evacuated  from  the  West  Coast  of  the 
United  States.  The  agitation  resulted  in  the  ultimate  re- 
moval from  this  area  by  military  authorities  of  all  per- 
sons of  Japanese  ancestry  whether  alien  or  citizen  of 
the  United  States. 

11.  In  February  1942,  approximately  six  hundred 
(600)  males  of  Japanese  ancestry  who  theretofore  had 
been  serving  in  the  United  States  Army,  either  by  way 
of  induction  or  enlistment,  had  been  honorably  discharged 
from  the  United  States  Army  or  transferred  to  the  Re- 
serves. The  certificates  of  honorable  discharge  gave  as 
the  reason  for  discharge,  for  the  convenience  of  the 
Government.  Commencing  in  March  through  the  spring 
of  1942,  one  hundred  and  ten  thousand  [315]  (110,000) 
persons  of  Japanese  ancestry,  both  citizens  and  aliens 
alike,  were  removed  from  the  Western  Defense  Command 
composing  all  the  Pacific  Coast  states  into  assembly  cen- 
ters and  later  into  relocation  centers.  Such  evacuation 
was   felt  by   these  persons  to  be  proof   that  they  were 
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persona  non  grata  to  the  American  public  and  to  the 
United  States  Government.  In  a  matter  of  a  few  short 
weeks,  a  lifetime  of  savings  had  been  lost.  They  had 
lost  their  homes  and  friends.  They  had  been  forced  to 
liquidate,  give  away,  or  abandon  their  farm  equipment, 
merchandise,  and  such  other  valuable  and  personal  prop- 
erty that  they  had. 

12.  In  the  Spring  of  1943,  the  War  Relocation  Au- 
thority, under  which  persons  of  Japanese  ancestry  had 
been  placed  under  military  guard  in  the  relocation  centers, 
encountered  unfavorable  publicity  in  the  press.  A  sub- 
committee of  the  House  Select  Committee  to  Investigate 
Un-American  Activities  conducted  an  investigation  into 
the  policies  of  the  War  Relocation  Authority  and  recom- 
mended segregation  of  those  whom  it  deemed  disloyal  to 
the  United  States  from  those  it  deemed  loyal.  The  prepa- 
ration for  this  segregation  process  was  carried  on  in 
the  spring  and  summer  of  1943.  The  Tule  Lake  Reloca- 
tion Center  was  designated  as  the  depository  for  "dis- 
loyal" Japanese.  Over  6,000  American  citizens  of  Japan- 
ese ancestry  stigmatized  as  disloyal  entered  the  Tule  Lake 
Center  in  September  and  October  of  1943  under  this 
segregation  program.  Some  6,000  residents  of  Tule  Lake 
who  refused  to  move  to  another  relocation  center  were 
also  present  in  the  center.  Other  persons  included  women 
and  children.  Children  loyal  to  the  United  States  were 
allowed  to  accompany  segregee  parents.  Parents  who 
were  aliens  loyal  to  the  United  States  were  allowed  to 
accompany  segregee  children. 

Several  reasons  were  prominent  as  to  why  the  evacuees 
decided  to  become  segregants  and  to  assume  the  status 
of  individuals  disloyal  to  the  United  States.  They  in- 
cluded (a)  fear  of  being  [316]   forced  to  leave  the  cen- 
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ters  and  face  a  hostile  American  public;  (b)  concern 
for  the  security  of  their  families;  (c)  fear  on  the  part 
of  evacuee  parents  that  their  sons  would  be  drafted  if 
the  sons  did  not  become  segregees;  (d)  anger  and  dis- 
illusionment, owing  to  the  abrogation  of  citizenship 
rights;  (e)  bitterness  over  economic  losses  brought  about 
by  the  evacuation.  A  great  many  of  the  people  at  Tule 
Lake  under  the  segregation  program  also  regarded  it  as 
a  place  of  refuge  where  they  might  remain  for  the  dura- 
tion of  the  war. 

The  final  count  under  the  segregation  program  was 
eighteen  thousand  (18,000)  persons.  They  were  placed 
in  the  Tule  Lake  Center  in  an  area  of  six  square  miles 
of  black  volcanic  ash  and  were  forced  to  live  in  uncom- 
fortable, black  tar-paper  barracks  under  a  pall  of  black 
smoke  in  the  winter  and  ash  and  dust  in  the  summer. 
The  18,000  people  within  the  confines  of  barbed-wire  en- 
closure comprised  a  conglomerate  community  of  persons 
from  all  walks  of  life  living  in  close  proximity  with  one 
another,  not  by  reason  of  freedom  of  choice  but  under  a 
predetermined  program  prescribed  for  them  by  the  Gov- 
ernment. There  was  no  normal  living  to  be  found. 
Families  from  isolated  rural  communities  were  flanked  by 
strange  families  from  urban  communities.  Fishermen 
from  Terminal  Lsland,  farmers  from  Central  California, 
merchants  from  Seattle,  Portland,  San  Francisco,  Los 
Angeles,  lawyers,  doctors,  and  other  professional  persons 
and  scholars,  and  even  the  gamblers,  prostitutes,  and 
criminals  were  co-mingled  into  this  community.  They 
lived  in  crowded,  dismal  barracks,  ate  unpalatable  food 
of  the  mess  halls,  lacked  privacy  in  community  lavatories 
and  laundry  rooms,  and  lived  in  a  constant  atmosphere  of 
a  concentration  camp  of  dead  monotony. 
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The  segregation  program  brought  together  persons 
who  honestly  felt  an  allegiance  to  Japan  and  the  Japanese 
Emperor,  but  it  also  brought  the  trouble-makers,  the  mal- 
contents, the  fractious,  the  rebellious  and  frustrated,  the 
draft-dodgers,  the  fanatics,  [317]  the  social  misfits,  the 
professional  "organizers,"  the  party  politicians,  the  poli- 
tical leaders  and  their  gangs  of  "goons"  and  "strong 
arm"  boys. 

13.  On  November  1,  1943,  there  was  a  demonstra- 
tion by  the  residents  of  Tule  Lake  Center  against  Dil- 
lon Myer,  the  Director  of  the  War  Relocation  Authority. 
The  leader  of  the  representative  body  composed  of 
Japanese  residents  engineered  a  mass  demonstration. 
The  behavior  of  this  crowd  was  orderly.  On  the  same 
day,  however,  a  group  of  young  Japanese  entered  the 
center  hospital  and  attacked  and  severely  beat  the  Cau- 
casian chief  medical  officer  who  was  unpopular  with  the 
Japanese  residents. 

14.  On  November  4,  1943,  a  fight  broke  out  between 
the  Caucasian  War  Relocation  Authority  Internal  Se- 
curity force  (police  department  of  the  center)  and  a 
group  of  young  Japanese  men.  Immediately  thereafter 
the  military  assumed  control  of  the  center  to  prevent  fur- 
ther demonstrations  and  attacks  upon  Caucasian  per- 
sonnel. The  leaders  of  this  mob  action  were  placed  with- 
in a  barbed-wire  stockade  which  had  been  constructed 
in  the  center. 

15.  From  November  13,  1943,  until  January  24,  1944, 
the  military  completely  controlled  the  Tule  Lake  Center 
under  a  declared  condition  of  martial  law. 

16.  On  January  24,  1944,  the  Army  returned  Tule 
Lake  Center  to  the  control  of  the  War  Relocation  Au- 
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thority.  The  Army,  however,  still  held  some  three  hun- 
dred and  seventy-five  (375)  Japanese  men  as  prisoners 
in  the  barbed-wire  stockade,  including  all  the  members 
of  the  self-constituted  "negotiating  committee"  which 
had  engineered  the  meeting  with  Mr.  Dillon  Myer  on 
November  1,   1943. 

17.  In  the  spring  of  1944,  it  was  becoming  more  and 
more  evident  on  the  part  of  Caucasian  and  Japanese  resi- 
dents that  there  existed  a  strong  underground  pressure 
group  composed  mostly  of  fanatic  Japanese  aliens  and 
those  persons  of  Japanese  ancestry  whose  [318]  sym- 
pathies lay  with  the  Japanese  Government.  This  under- 
ground group  was  considerably  strengthened  by  the  ar- 
rival of  certain  parolees  from  Santa  Fe  Alien  Internment 
Camp,  a  camp  operated  by  the  Department  of  Justice  for 
those  whom  it  had  apprehended  as  Japanese  whose  pres- 
ence in  the  Western  Defense  Command  at  the  outbreak 
of  the  war  between  Japan  and  the  United  States  on  De- 
cember 7,  1941,  was  inimical  to  the  national  defense. 
Powerful  gang  leaders  accompanied  these  groups  of 
parolees. 

IS.  In  the  spring  of  1944  soon  after  the  arrival  of 
this  group  of  parolees  or  in  April  1944,  the  underground 
group  emerged  and  adopted  the  name  Saikakuri  Seigan 
(literal  translation:  "Appeal  for  Resegregation").  This 
resegregation  group  was  also  known  as  the  Sokuji  Kikoku 
Hoshi-dan  whose  membership  was  composed  of  families, 
adult  aliens,  citizens,  and  minor  children. 

19.  Later  in  1944,  the  Hoshi-dan  sponsored  an  auxili- 
ary bod>  for  young  men.  This  was  called  the  Young 
Men's  Fatherland  Group.  It  was  also  called  the  Sokoku 
Kenkyu  Seinen-dnn  and  the  Hokoku  Seinen-dan.  Most 
of    the    members    were    citizens    of    the    United    States. 
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These  organizations  were  intimately  related,  and  many 
or  most  of  the  members  of  the  Young  Men's  Fatherland 
Group  were  members  of  the  resegregation  group.  The 
older  men,  i.  e.,  the  Issei,  advised  the  Young  Men's 
Fatherland  Group  and  formed  most  of  the  policies  of 
the  young  organization.  It  was  the  avowed  purpose  of 
the  resegregation  group  to  set  up  activities  to  keep  the 
center  in  a  state  of  turmoil.  A  series  of  assaults  were 
added  to  the  tension.  Certain  men  who  had  openly  critic- 
ized the  activities  of  the  resegregation  group  were  at- 
tacked at  night  and  severely  beaten.  Several  of  the  beat- 
ings were  engineered  by  the  alleged  gang  leaders.  None 
of  the  assailants  were  apprehended  by  the  police.  In  the 
Tule  Lake  Center,  seven  men  alleged  to  be  "inus"  were 
beaten.  There  was  an  extraordinarily  powerful  evacuee 
fear  of  being  considered  an  "inu"  or  "stool  pigeon."  The 
"inu"  phenomenon  was  a  potent  means  of  social  [319] 
control  in  all  the  centers.  In  Tule  Lake,  it  played  a  sig- 
•nificant  part  in  sociological  developments  which  preceded 
renunciation  of  citizenship.  It  was  largely  responsible  for 
the  fact  that  terrorists  and  persons  guilty  of  violent  as- 
sault were  not  denounced  to  the  authority. 

20.  On  July  1,  1944,  Subsection  (i)  of  401  of  the 
Nationality  Act  authorizing  renunciation  of  American 
citizenship  under  certain  expressed  circumstances  was 
added  to  the  Nationality  Code  of  1940.  The  proposal  that 
American  citizens  should  be  permitted  in  time  of  war 
to  renounce  their  citizenship  was  made  for  the  purpose 
of  devising  a  system  of  controlling  the  disloyal  and 
riotous  element  at  Tule  Lake  by  separating  them  through 
renunciation  of  their  American  citizenship  into  enemy 
aliens  for  control  and  detention  by  the  Department  of 
Justice. 
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21.  On  July  3,  1944,  Mr.  Hitomi,  the  General  Man- 
ager of  the  Cooperative  and  an  alleged  ''inu,"  was  found 
in  front  of  an  apartment  of  his  relative  with  his  throat 
cut.  The  remaining  members  of  the  Cooperative's  Board 
of  Directors  received  anonymous  communications  that 
they  would  meet  the  same  violent  end  if  they  did  not 
cease  their  opposition  to  the  pro-Japanese  association. 
The  Japanese  members  of  the  Board  resigned  in  a  body. 
All  Japanese  members  of  the  Internal  Security  also  re- 
signed and  sought  shelter  for  their  families  and  them- 
selves on  the  Caucasian  side  of  the  fence.  The  residents 
of  the  center  were  frightened  for  weeks.  A  period  of 
extreme  community  tension  and  fear  followed  the  murder 
of  Mr.  Hitomi.  This  murder  set  a  pattern  of  violence 
over  and  above  the  ordinary  beatings  which  took  place 
from  time  to  time,  over  and  above  the  daily  threats  and 
intimidations  which  the  organized  minority  used  to  domi- 
nate the  unorganized  majority.  If  Mr.  Hitomi  was  killed 
for  some  reason  or  for  no  reason  at  all,  the  residents 
were  in  constant  fear  that  the  same  thing  would  happen 
to  them.   [320] 

22.  On  July  13,  1944,  the  Tule  Lake  project  news- 
paper, The  Newell  Star,  published  a  statement  explaining 
that  the  Congress  of  the  United  States  had  passed  a  law 
which  provided  that  a  citizen  of  the  United  States  might 
make  a  formal  written  renunciation  of  nationality. 

23.  On  August  12,  1944,  the  resegregation  group  lead- 
ers organized  a  young  men's  group  ostensibly  devoted  to 
the  study  of  Japanese  history  and  culture  called  the  Sokoku 
Kenkyu  Seinen-dan  or  the  Young  Men's  Fatherland 
Grou]).  This  new  group  was  fostered  and  developed  by 
subversive  leaders  who  organized  "goon"  squads  or 
"strong  arm"  boys  to  execute  their  orders.     In  a  high- 
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powered  membership  drive  and  with  the  use  of  every  kind 
of  deception,  intimidation,  and  threat,  the  membership 
boomed  Many  people,  both  young  and  old,  were  forced 
to  join  this  subversive  organization  against  their  will. 
Men  were  forced  to  shave  their  heads.  The  American- 
ized girls  were  coerced  into  membership  and  then  to  wear 
their  hair  in  "pig  tails." 

24.  On  September  24,  1944,  a  petition  was  circulated 
by  this  subversive  group  for  renunciation  by  American 
citizens  of  their  citizenship.  This  petition  for  renuncia- 
tion was  circulated  without  the  permission  of  the  War 
Relocation  Authority.  Pressure  was  exerted  upon  the 
residents  who  would  not  sign  such  a  petition.  A  substan- 
tial majority  of  the  residents  disapproved  of  this  petition 
and  further  resented  the  social  pressure  applied  by  its  cir- 
culators. Gang  leaders  were  threatening  persons  who  op- 
posed their  program  with  violence.  Many  residents  be- 
lieved that  if  they  opposed  this  resegregation  group  move- 
ment that  they  were  in  immediate  danger  of  physical  vio- 
lence from  the  gang.  In  fact,  the  residents  could  not 
even  speak  against  this  resegregation  program. 

25.  On  September  27,  1944,  the  War  Relocation  Au- 
thority issued  a  statement  that  the  petition  was  unau- 
thorized. There  was  evidence,  however,  that  the  resegre- 
gationists  continued  their  [321]  efforts  to  get  signatures. 

26.  On  October  15,  1944,  several  elderly  Issei  men 
were  attacked  by  a  group  of  assailants  and  severely  beaten. 
The  attack  was  instigated  by  one  of  the  advisors  of  the 
Young  Men's  Fatherland  Group.  The  attack  was  occa- 
sioned by  these  persons  having  publicly  spoken  against  the 
activities  of  the  resegregation  group. 
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27.  On  October  21,  1944,  the  gang  leader  of  the  Young 
Men's  Fatherland  Group  addressed  the  members  of  the 
group  and  told  them  that  he  would  incite  the  men  to 
violence  and  promised  to  take  care  of  them  if  they  got  into 
trouble. 

28.  On  October  30,  1944,  the  right-hand  man  of  the 
alleged  gang  leader  knifed  a  young  Nisei.  The  fatfier 
of  the  victim  had  been  a  resegregationist,  had  "found  out 
how  rotten  they  were,"  and  had  publicly  criticized  the  al- 
leged gang  leader.  In  addition  to  the  known  leaders  of 
the  disloyal  organization,  there  was  a  group  of  unknowns, 
behind-the-scene  advisors  and  strategists,  who  were  much 
more  powerful  than  the  known  leaders  and  members  of 
the  organization.  These  unknown  advisors  and  strategists 
employed  force  through  the  use  of  ''goon"  squads.  These 
strong  armed  gangs  af  fanatic  young  men  operated  at 
night  intimidating,  threatening,  attacking,  beating,  and 
even  accomplished  a  murder.  The  local  evacuee  police 
force  was  afraid  to  interfere  with  the  activities  of  these 
hoodlums. 

29.  On  December  5,  1944,  T^Ir.  John  L.  Burling  of 
the  Alien  Enemy  Control  Unit  of  the  War  Division  of 
the  Department  of  Justice  arrived  at  the  Tule  Lake  Cen- 
ter to  initiate  the  hearings  for  renunciation  of  citizen- 
ship. Mr.  Burling  had  been  sent  by  Assistant  Attorney 
General  Wechsler. 

30.  On  December  6,  1944,  the  renunciation  hearings 
commenced  and  continued  until  December  14.  1944.  Dur- 
ing this  period  there  was  an  intensification  of  tensions, 
fears,  and  extreme  insecurity,  brought  about  by  misin- 
terpretations of  administrative  [322]  policies  on  the  part 
of  the   residents,   which  raised  the  residents   to  a   state 
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bordering  on  panic.  The  common  witticism  among  of- 
ficials of  the  center  at  the  time  of  the  renunciation  hear- 
ing was  that  the  population  of  the  center  was  largely 
"mad"  and  that  the  center  should  be  taken  from  the  War 
Relocation  Authority  and  transferred  to  the  United  States 
Public  Health  Service  to  be  run  as  a  specie  of  mental  in- 
stitution. A  nucleus  of  genuinely  pro-Japanese  leaders 
whipped  the  people  up  to  hysterical  frenzy  of  Japanese 
patriotism.  Also,  at  or  near  the  renunciation  hearing, 
the  pro-Japanese  organization  established  a  "college  of 
renunciation  knowledge"  and  carefully  coached  those 
called  for  hearings  on  questions  which  would  be  asked 
and  the  correct  answers  to  be  given.  Specific  instructions 
were  given  on  what  to  say  and  how  to  act  at  the  hearings. 

31.  The  following  is  a  brief  description  of  the  phy- 
sical facilities  and  operation  of  the  renunciation  hearing 
procedure.  Mr.  John  L.  Burling  was  assigned  a  hearing 
room  for  his  exclusive  use.  He  was  assigned  a  Caucasian 
interpreter  and  a  Caucasian  stenographer  by  the  War  Re- 
location Authority.  Individuals  who  had  applied  for  per- 
mission to  renounce  citizenship  were  called  in  separately 
and  questioned  by  Mr.  Burling.  No  other  person  of  Jap- 
anese ancestry  was  in  the  room.  After  the  questioning 
was  finished,  the  applicant  was  presented  with  a  renuncia- 
tion form  which  he  was  asked  to  sign.  Stenographic  tran- 
scripts were  taken  of  each  hearing. 

32.  On  December  19,  1944,  Major-General  H.  C. 
Pratt,  Commanding  General  of  the  Western  Defense  Com- 
mand, withdrew  the  public  proclamations  and  orders  of 
1942  which  had  ordered  the  exclusion  of  all  persons  of 
Japanese  ancestry  from  the  West  Coast  area.  This  lift- 
ing of  the  exclusion  order  permitted  all  such  persons  to 
return  to  the  West  Coast  with  the  exception  of  named  in- 
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dividuals  who  were  served  with  individual  exclusion  or- 
ders. The  project  newspaper,  The  Newell  Star,  published 
this  proclamation  on  the  same  day.  [323] 

33.  Also  on  December  19,  1944,  the  War  Relocation 
Authority,  through  Mr.  Dillon  Myer,  issued  a  statement 
that  all  of  the  centers  would  be  closed  with  a  period  of 
six  months  to  one  year  after  the  revocation  of  the  exclu- 
sion order.  An  Army  team  of  some  twenty  officers  fur- 
ther began  to  hold  hearings  on  December  19  for  the  pur- 
pose of  inducting  loyal  male  residents  of  American  citizen- 
ship into  the  United  States  Army. 

34.  On  December  23,  1944,  Mr.  John  L.  Burling  re- 
turned to  Washington,  D.  C.  to  report  to  Mr.  Edward 
J.  Ennis,  head  of  the  Enemy  Alien  Control  Unit,  Assist- 
ant Attorney  General  Wechsler,  and  Attorney  General 
Francis  Biddle.  Mr.  Burling  had  been  at  the  Tule  Lake 
Center  a  period  of  eighteen  days. 

35.  On  December  26,  1944,  as  a  result  of  force,  fears, 
coercions,  and  intimidations  of  pro-Japanese  aliens  upon 
American  citizens,  some  two  thousand  (2,000)  applica- 
tions for  renunciation  poured  into  the  Department  of  Jus- 
tice in  Washington,  D.  C.  Such  a  great  number  of  appli- 
cations caused  the  Tule  Lake  Center  Post  Office  system 
to  break  down  under  the  pressure. 

36.  On  December  27,  1944,  seventy  leaders  and  of- 
ficers of  the  resegregation  group  were  removed  to  the 
Alien  Internment  Camp  in  Santa  Fe,  New  Mexico.  These 
men  were  the  most  active  leaders  in  the  reign  of  terror 
which  existed  in  the  center  during  the  renunciation  hear- 
ings. The  removal  of  these  seventy  leaders  gave  the  re- 
maining terrorists  and  propagandists  a  stronger  foot- 
hold over  the  pro-Japanese  organizations. 
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37.  In  January  1945,  Mr.  John  L.  Burling  again  left 
Washington,  D.  C,  for  California  with  hearing  officers, 
Charles  M.  Rothstein,  Joseph  J.  Shevlin,  Ollie  Collins,  and 
Lillian  C.  Scott. 

38.  Enroute  to  California,  another  avalanche  of  three 
thousand  four  hundred  (3,400)  additional  applications  for 
renunciation  were  received  by  the  Department  of  Justice. 

39.  On  January  11,  1945,  the  Department  of  Jus- 
tice [324]  hearing  officers  arrived  at  the  Tule  Lake 
Center.  By  the  time  they  arrived,  of  seven  thousand 
(7,000)  citizens  over  the  age  of  eighteen  (18)  years,  over 
five  thousand  (5,000)  had  applied  for  renunciation  of 
their  citizenship. 

40.  On  January  18,  1945,  Mr.  Burling  released  a  let- 
ter written  on  behalf  of  the  Attorney  General  condemning 
the  activities  of  the  resegregation  group  stating  that  they 
were  "intolerable  and  they  must  cease."  This  letter  was 
addressed  to  the  Chairman  of  the  Sokuji  Kikoku  Hoshi- 
dan  and  the  Chairman  of  the  Kokoku  Seinen-dan  as  fol- 
lows: "I  am  well  aware  that  your  two  organizations  have 
put  pressure  on  residents  of  this  center  to  assert  loyalty 
to  Japan  and  that  in  a  number  of  cases  physical  violence 
was  employed.  .  .  .  It  is  as  treasonable  to  coerce 
others  into  asserting  loyalty  to  Japan  here  as  it  would 
be  outside.    All  these  activities  will  stop." 

41.  On  January  26,  1945,  the  second  group  of  pro- 
Japanese  organization  leaders  and  officers  were  removed 
to  the  Department  of  Justice  Internment  Camp  at  Santa 
Fe,  New  Mexico.  About  six  hundred  and  fifty  (650) 
members  of  the  organization  were  removed  on  February 
11,  1945,  and  one  hundred  and  twenty-five  (125)  men 
were  removed  to  the  same  camp  on  March  4,  1945. 
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42.  On  January  29,  1945,  a  statement  by  Mr.  Dillon 
Myer  was  released  in  the  project  newspaper  that  "those 
who  do  not  wish  to  leave  the  Tule  Lake  Center  are  not 
required  to  do  so  and  may  continue  to  live  here  or  at 
some  similar  center  until  January  1,  1946. 

43.  On  February  11,  1945,  after  six  hundred  and 
fifty  (650)  members  of  the  pro-Japanese  organizations 
had  been  removed  by  the  Department  of  Justice  to  the 
Santa  Fe  Alien  Internment  Camp,  the  anxiety  and  panic 
of  the  residents  reached  a  new  peak.  Lawlessless,  gang- 
sterism, and  hoodlumism  prevailed  at  the  center  during 
this  period.  The  residents  of  the  Tule  Lake  Center  had 
for  almost  four  years  been  subject  to  the  demoralizing 
effects  of  center  life.  [325]  They  had  suffered  physical 
hardship  and  loss  of  property  from  the  evacuation.  They 
had  been  stigmatized  by  the  press  as  rioters.  Those  who 
desired  work  were  not  given  employment.  They  had 
been  subject  to  misinterpretation  of  the  renunciation  pro- 
cedure. They  had  been  subject  to  rumors  which  had  pro- 
duced an  irrational  state  of  mind,  which  accompanied  long 
detention,  isolation,  tension,  and  insecurity  in  the  form  of 
a  mass  hysteria. 

44.  On  March  16,  1945,  the  War  Relocation  Author- 
ity announced  to  the  residents  that  the  activities  in  which 
the  pro-Japanese  group  had  taken  part,  e.  j.,  parades, 
drilling,  and  bugling,  were  unlawful  and  prohibited.  This 
announcement  came  after  the  pressure  by  these  disloyal 
elements  had  accomplished  the  purpose  of  having  obtained 
a  renunciation  by  a  great  majority  of  the  residents  of 
their  citizenship. 

45.  Albert  Yuichi  Tnouye  applied  for  renunciation  of 
his  citizenship  when  he  was  seventeen  (17)  years  of  age 
and  his  renunciation  was  approved  by  the  Attorney  Gen- 
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eral  when  he  was  eighteen  (18)  years  of  age,  under  a 
combination  of  circumstances  which  amounted  to  undue 
influence  and  parental  coercion. 

46.  Miye  Mae  Murakami  hved  during  the  entire  re- 
nunciation procedure  in  Block  75  of  Ward  8,  admittedly 
the  most  rabid  pro-Japanese  section  of  the  entire  Tule 
Lake  Center.  She  lived  in  an  atmosphere  of  fears, 
threats,  and  scares  stirred  up  by  gangsters  and  hoodlums 
of  the  pro-Japanese  organizations.  She  was  threatened 
with  her  life  unless  she  renounced,  even  in  the  supposed 
privacy  of  the  women's  washroom  when  rough-looking 
men  invaded  such  room  to  put  the  women  in  fear  of  phy- 
sical harm.  She  lived  in  an  atmosphere  of  assaults,  bat- 
teries, stabbings,  and  pressures  from  neighbors.  She  had 
heard  of  the  mysterious  murder  of  a  leader  of  the  Japan- 
ese community  and  that  other  residents  would  meet  the 
same  [326]  fate  unless  they  renounced  their  citizenship. 
These  threats  and  fears  resulted  in  her  losing  completely 
any  sense  of  perspective  or  balance  in  her  thinking.  She 
renounced  her  citizenship  not  of  her  own  free  will  but 
by  the  presure  exerted  upon  her  by  the  life  in  the  com- 
munity and  by  the  fears  that  prevailed  in  the  center. 

47.  Tsutako  Sumi  resided  in  Block  75,  Ward  8.  She 
lived  in  an  atmosphere  of  threats,  wild  distorted  reports 
and  rumors.  The  pro- Japanese  gangs  attempted  to  force 
everyone  in  the  block  to  renounce  their  citizenship.  The 
leaders  applied  pressure  upon  her  husband  to  force  him 
to  coerce  his  wife  to  renounce  her  citizenship.  She  was 
cognizant  of  the  beatings  which  had  been  imposed  upon 
residents  who  had  dared  to  oppose  the  pro-Japanese 
groups.  She  knew  that  the  center  police  force,  composed 
of  Japanese  evacuees,  could  never  give  her  adequate  pro- 
tection in  the  case  of  an  assault.     She  was  also  caught  in 
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a  whirlpool  of  mass  anxiety,  pressures,  ridicules,  and 
threats,  which  in  the  end  resulted  in  her  renouncing  her 
citizenship  against  her  will. 

48.  Mutsu  Shimizu  had  heard  of  a  murder  committed 
upon  a  resident  of  the  center  which  was  followed  by 
threats  from  pro-Japanese  groups  that  other  residents 
would  meet  the  same  end  if  they  did  not  renounce.  She 
was  fearful  of  physical  violence  from  Caucasians  if  she 
relocated.  The  pro-Japanese  societies  constantly  stirred 
her  emotions,  fears,  and  anxieties.  She  lived  in  an  at- 
mosphere of  pressures,  compulsions,  influences,  and  coer- 
cions which  deprived  her  of  any  voluntary  willingness  to 
renounce  her  citizenship.  Being  subject  to  and  living  daily 
in  such  an  atmosphere  caused  her  to  renounce  her  citizen- 
ship. 

CONCLUSIONS  OF  LAW 

L  This  Court  has  jurisdiction  under  the  provisions  of 
8  U.  S.  C.  903  (54  Stat.  1171)  and  under  the  provisions 
of  Judicial  [327]  Code  Section  274d,  Amended  (28  U.  S. 
C.  400). 

2.  The  purported  renunciation  by  plaintiff  Albert 
Yuichi  Inouye,  a  minor  under  the  age  of  twenty-one  (21) 
years,  who  purported  to  renounce  his  citizenship  because 
of  parental  compulsion  is  void  and  of  no  force  or  effect. 

3.  The  plaintiff  Albert  Yuichi  Inouye,  a  minor  under 
the  age  of  twenty-one  (21)  years,  was  under  a  legal  dis- 
ability to  renounce  his  civil  rights.  Therefore,  his  pur- 
ported renunciation  of  citizenship  is  void  and  of  no  force 
or  effect. 
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4.  The  benefits  of  citizenship  can  be  renounced  or 
waived  only  as  the  result  of  free  and  intelligent  choice. 
Since  the  purported  renunciation  of  the  plaintiffs  Miye 
Mae  Murakami,  Tsutako  Sumi,  and  Mutsu  Shimizu  was 
not  as  a  result  of  their  free  and  intelligent  choice  but 
rather  because  of  mental  fear,  intimidation,  and  coercions 
depriving  them  of  the  free  exercise  of  their  will,  said 
purported  renunciations  are  void  and  of  no  force  or 
effect. 

5.  All  of  the  plaintififs  are  entitled  to  have  their  pur- 
ported renunciations  cancelled  and  they  are  further  en- 
titled to  be  restored  to  their  full  rights  of  citizenship. 

6.  Judgment  is  hereby  ordered  to  be  entered  cancelling 
the  purported  renunciations  of  all  the  plaintiffs  and  ad- 
judging that  all  the  plaintiffs  be  restored  to  their  full 
rights  as  citizens  of  the  United  States.  [328] 

Dated  this  18th  day  of  September,  1947. 

CHARLES  C.  CAVANAH 
Judge,  United  States  District  Court 

Approved  as  to  form  under  local  rules  7(a)  of  the 
United  States  District  Court  this  17th  day  of  Septem- 
ber, 1947.  James  M.  Carter,  United  States  Attorney; 
Ronald  Walker,  Assistant  United  States  Attorney,  At- 
torneys for  Defendants. 

[Endorsed]  :    Filed  Sep.  18,  1947.     Edmund  L.  Smith, 
Clerk.  [329] 
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In  the  District  Court  of  the  United  States  in  and  for  the 

Southern  District  of  CaHfornia 

Central  Division 

No.  5945-W 

ALBERT   YUICHI   INAUYE,   MIYE  MAE  MURA- 
KAMI, TSUTAKO  SUMI  and  MUTSU  SHIMIZU, 

Plaintiffs, 

vs. 

TOM  C.  CLARK  and  WILLIAM  A.  CARMICHAEL, 

Defendants. 

JUDGMENT 

The  above  cause  having  come  on  for  trial  on  August 
18,  1947,  the  parties  hereto  having  stipulated  that  the 
testimony  submitted  to  the  Court  in  affidavits  filed  in 
behalf  of  both  the  plaintiffs  and  the  defendants  upon  mo- 
tions for  summary  judgment,  may  be  considered  by  the 
Court  upon  said  trial  upon  the  merits  and  that  the  various 
affiants  would,  if  called,  testify  to  the  factual  matter  set 
forth  in  their  respective  affidavits, 

And  the  Court  being  fully  advised  in  the  premises  and 
having  made  and  filed  its  Findings  of  Fact  and  Conclu- 
sions of  Law  and  the  Court  having  ordered  judgment 
herein  in  favor  of  the  plaintiffs,  Albert  Yuichi  Inouye, 
Miye  Mae  Murakami,  Tsutako  Sumi,  and  Mutsu  Shim- 
izu,  and  against  the  defendants,  Tom  C.  Clark  and  Wil- 
liam A.  Carmichael, 
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Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged  and 
Decreed  That:  [330] 

The  renunciations  of  United  States  citizenship  pursu- 
ant to  Section  801  (i)  of  the  Nationahty  Act  of  1940, 
executed  by  the  plaintiffs  and  each  of  them  and  approved 
by  the  Attorney  General,  are  null  and  void  and  cancelled; 
and  that  the  plaintiffs  and  each  of  them  are  hereby  re- 
stored to  their  rights  of  United  States  citizenship. 

Dated  at  Los  Angeles,  California,  this  18th  day  of 
September,  1947. 

CHARLES  C.  CAVANAH 
United  States  District  Judge 

Approved  as  to  form  under  local  rules  7(a)  of  the 
United  States  District  Court  this  18th  day  of  September, 
1947.  James  M.  Carter,  United  States  Attorney;  Ronald 
Walker,  Assistant  United  States  Attorney,  Attorneys  for 
Defendants. 

Judgment  entered  Sep.  18,  1947.  Docketed  Sep.  18, 
1947.  C.  O.  Book  45,  page  542.  Edmund  L.  Smith, 
Clerk;  by  E.  M.  Engstrom,  Jr.,  Deputy. 

[Endorsed]  :  Filed  Sep.  18,  1947.  Edmund  L.  Smith, 
Clerk.  [331] 
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[Title  of  District  Court  and  Cause] 

NOTICE  OF  APPEAL 

You  Will  Please  Take  Notice  that  the  defendants  Tom 
C.  Clark  and  William  A.  Carmichael  do  hereby  appeal  to 
the  United  States  Circuit  Court  of  Appeals  for  the  9th 
Circuit  from  the  judgment  of  the  above-entitled  Dis- 
trict Court  entered  September  18,  1947,  in  favor  of  plain- 
tiffs and  against  said  defendants,  and  from  the  whole 
thereof. 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Asst.  United  States  Attorney 

Attorneys  for  Respondent  and  Appellant 


[Endorsed]:  Filed;  mid.  copy  to  Frank  Chuman,  257 
So.  Spring,  L.  A.  12,  Atty.  for  Plfs.,  Dec.  10,  1947.  Ed- 
mund L.  Smith,  Clerk.  [332] 
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[Title  of  District  Court  and  Cause] 

ORDER  EXTENDING  TIME  TO  FILE  RECORD 
ON  APPEAL 

Pursuant  to  the  stipulation  of  the  parties  of  the  above- 
entitled  action,  the  time  within  which  appellants  may  file 
the  record  on  appeal  and  docket  the  said  action  in  the 
Circuit  Court  of  Appeals  is  hereby  extended  to  and  in- 
cluding February  20,  1948. 

Dated:    This  15th  day  of  January,  1948. 

C.  E.  BEAUMONT 
Judge,  United  States  District  Court  [ZZZ] 

[Title  of  District  Court  and  Cause] 

STIPULATION   FOR   EXTENSION   OF   TIME  TO 
FILE  RECORD  ON  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the  respective 
parties  to  the  above  entitled  action  that  the  time  within 
which  appellant  may  file  the  record  on  appeal  herein  and 
docket  said  action  with  the  Circuit  Court  of  Appeals  may 
be  extended  to  and  including  February  20,  1948. 
Dated:    This  15th  day  of  January,  1948. 

WIRIN,  KIDO,  OKRAND  AND  CHUMAN 
By  Frank  Chuman 

Attorneys  for  Plaintiffs  and  Appellees 
JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 

Attorneys  for  Defendants  and  Appellants 

[Endorsed]  :     Filed  Jan.  15,  1948.     Edmund  L.  Smith, 
Clerk.  [334] 
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[Title  of  District  Court  and  Cause] 

STIPULATION  RE  ORIGINAL  EXHIBIT  ON 
APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the  parties  to 
the  above-entitled  action  that  in  forwarding  the  record  on 
appeal  to  the  Clerk  of  the  Circuit  Court  of  Appeals,  the 
original  of  Exhibit  "A"  to  the  affidavit  of  A.  L.  Wirin 
filed  in  support  of  motion  for  summary  judgment  being  a 
book  entitled  'The  Spoilage",  may  be  forwarded  as  a  part 
of  said  record. 

Dated:   This  15th  day  of  January,  1948. 

WIRIN,  KIDO,  OKRAND  AND  CHUMAN 
By  Frank  Chuman 

Attorneys  for  Plaintiffs  and  Appellees 

JAMES  M.  CARTER 

United  States  Attorney 
RONALD  WALKER 

Assistant  United  States  Attorney 

Attorneys  for  Defendants  and  Appellants 

It  Is  So  Ordered:   This  15th  day  of  January,  1948. 
C.  E.  BEAUMONT 

Judge,  U.  S.  District  Court. 

[Endorsed]:  Filed  Jan.  15,  1948.  Edmund  L.  Smith, 
Clerk.  [337] 
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[Title  of  District  Court  and  Cause] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  District  Court  of 
the  United  States  for  the  Southern  District  of  California, 
do  hereby  certify  that  the  foregoing  pages  numbered  from 
1  to  337,  inclusive,  contain  full,  true  and  correct  copies 
of  Amended  Complaint  Under  Nationality  Act;  Stipula- 
tion filed  Mar.  14,  1947;  Answer  to  Amended  Complaint; 
Notice  of  Hearing  and  Motion  for  Summary  Judgment 
on  Behalf  of  Defendants;  Affidavits  of  Rosalie  Hankey, 
John  L.  Burling,  Joseph  J.  Shevlin  and  Charles  M.  Roth- 
stein  in  Support  of  Motion  of  Defendants  for  Summary 
Judgment;  Stipulation  and  Order  re  Affidavit  in  Support 
of  Motion  for  Summary  Judgment;  Minute  Order  En- 
tered August  12,  1947;  Notice  of  Hearing  and  Motion 
for  Summary  Judgment  on  Behalf  of  Plaintiffs ;  Affidavits 
of  A.  L.  Wirin,  Louis  M.  Noyes,  Robert  H.  Ross,  Harry 
L.  Black,  Marvin  K.  Opler,  John  Alden,  Fritz  Kunkel, 
Miye  Mae  Murakami,  Tsutako  Sumi  and  Mutsu  Shimizu 
in  Support  of  Motion  of  Plaintiffs  for  Summary  Judg- 
ment; Minute  Ordered  Entered  August  18,  1947;  Stipu- 
lation and  Order  re  Hearings  on  Motion  for  Summary 
Judgment  and  Submission  of  Case  on  the  Merits;  Af- 
fidavit of  Abe  Fortas;  Minute  Order  Entered  September 
5,  1947;  Opinion;  Stipulation  and  Order  for  Substitution 
of  Party  Defendant;  Findings  of  Fact  and  Conclusions 
of  Law;  Judgment;  Notice  of  Appeal;  Order  Extending 
Time  to  File  Record  on  Appeal;  Stipulation  re  Record 
on  Appeal  and  Stipulation  and  Order  re  Original  Exhibit 
on  Appeal  which,  together  with  the  original  Exhibit  A  to 
the  affidavit  of  A.  L.  Wirin,  transmitted  herewith,  con- 
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stitute  the  record  on  appeal  to  the  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit. 

Witness  my  hand  and  the  seal  of  said  District  Court 
this  23  day  of  January,  A.  D.  1948. 

(Seal)  EDMUND  L.  SMITH, 

Clerk, 

By  Theodore  Hocke, 

Chief  Deputy  Clerk. 


[Endorsed]:  No.  11839.  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit.  Tom  C.  Clark,  Attor- 
ney General  of  the  United  States  and  William  A.  Car- 
michael.  District  Director,  Immigration  and  Naturaliza- 
tion Service,  United  States  Department  of  Justice,  Dis- 
trict 16,  Appellants,  vs.  Albert  Yuichi  Inouye,  Miye  Mae 
Murakami,  Tsutako  Sumi  and  Mutsu  Shimizu,  Appellees. 
Transcript  of  Record.  Upon  Appeal  From  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  January  26,  1948. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.   11839 

TOM  C.  CLARK  and  WILLIAM  A.  CARMICHAEL, 

Appellants, 

V. 

ALBERT  YUICHI   INOUYE,   MIYE  MAE  MURA- 
KAMI, TSUTAKO  SUMI  and  MUTSU  SHIMIZU, 

Appellees. 

STATEMENT  OF  POINTS 
RULE  19(6) 

Pursuant  to  Rule  19(6)  of  the  rules  of  this  Court,  Ap- 
pellants Tom  C.  Clark  and  William  A.  Carmichael  submit 
herewith  a  concise  statement  of  the  points  on  which  they 
intend  to  rely  on  the  within  appeal: 

1.  The  District  Court  lacked  jurisdiction  generally  over 
the  subject  matter  of  appellants  or  either  of  them  under 
the  Nationality  Act  of  1940,  8  U.  S.  C,  Section  903,  and 
particularly  by  reason  of  fact  that  appellee  did  not  allege 
or  prove  denial  of  any  right  or  privilege  as  a  national 
of  the  United  States. 

2.  Appellees  did  not  allege  or  prove  a  claim  upon 
which  relief  could  be  granted  imder  said  Nationality  Act. 

3.  The  District  Court  erred  in  holding  that  the  acts 
of  the  appellees  in  renouncing  their  citizenship  pursuant 
to  the  act  of  January  20,  1944,  8  U.  S.  C,  Section  801(1), 
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were  null  and  void  in  the  circumstances  related  in  the 
court's  Findings  of  Fact. 

4.  The  District  Court  erred  in  holding  that  the  said 
acts  of  renunciation  by  appellees  were  made  under  undue 
influence,  duress  and  coercion  and  not  of  their  free  will 
and  act. 

5.  The  District  Court  erred  in  holding  that  as  to  the 
appellee  Albert  Yuichi  Inouye,  his  application  for  re- 
nunciation of  citizenship  was  also  null  and  void  for  the 

j   reason  that  he  was  not  of  competent  legal  age  at  the  time 
he  made  his  application  for  renunciation. 

6.  The  Findings  and  Judgment  are  not  supported  by 
the  evidence. 

7.  The  decision  is  against  the  law. 

JAMES  M.   CARTER 
United  States  Attorney 


[Endorsed]:    Filed  Mar.   3,    1948.      Paul  P.   O'Brien, 
Clerk. 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 


ToAi  C.  Clark,  Attorney  General  of  the  United  States, 
AND  William  E.  Carmichael,  District  Director,  Immigra- 
tion AND  Naturalization  Service,  United  States  Depart- 
ment of  Justice,  District  16,  appellants 

Albert  Yuichi  Inouye/Miye  Mae  Murakami,  Tsutako 

SUMI  AND  MUTSU  ShIMIZU,  APPELLEES 


George  C.  Marshall,,  as  Secretary  of  State,  appellant 

Miye  Mae  Murakami,  Tsutako  Sumi  and  Mutsu  Shimizu, 

appellees 
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In  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit 


No.  11839 


Tom  C.  Clark,  Attorney  General  of  the  United  States, 
AND  William  A.  Carmichael,  District  Director,  Immigra- 
tion AND  Naturalization  Service,  United  States  Depart- 
ment OF  Justice,  District  16,  appellants 

V. 

Albert  Yuichi  Inouye,  Miye  Mae  Murakami,  Tsutako 

SUMI  AND  MuTSU  ShIMIZU,  APPELLEES 


No.  12082 
I       George  C.  Marshall,  as  Secretary  of  State,  appellant 

V. 

Miye  Mae  Murakami,  Tsutako  Sumi  and  Mutsu  Shimizu, 

appellees 


ON  APPEALS  FROM  JUDGMENTS  OF  THE  DISTRICT  COURT  OF  THE 
UNITED  STATES  FOR  THE  SOUTHERN  DISTRICT  OF  CALIFORNIA, 
CENTRAL  DIVISION 


BRIEF  FOR  APPELLANTS 

JURISDICTIONAL   STATEMENTS 

In  No.  11839,  the  appeal  is  from  a  judgment  entered  Sep- 
tember 18,  1947  (R.  369-370)'  by  the  United  States  District 
Court  for  the  Southern  District  of  California,  Central  Divi- 


'  References  to  the  transcript  of  record  in  No.  11839  will  be  designated 
herein  by  the  symbol  R. ;  those  to  the  transcript  of  record  in  No.  12082  by  the 
symbol  M.  R. 

(1) 


sion,  restoring  appellees  therein  to  the  rights  of  United  States 
citizenship  and  declaring  null  and  void  renunciations  of  citizen- 
ship theretofore  executed  by  them  and  approved  by  the  At- 
torney General  pursuant  to  the  provisions  of  Section  401  (i) 
of  the  Nationality  Act  of  1940,  as  amended  (8  U.  S.  C.  801  (i)). 

Appellees'  amended  complaint,  filed  in  the  court  below  on 
February  11,  1947  (R.  2-15),  named  as  defendants  Tom  C 
Clark,  Attorney  General  of  the  United  States,  and  Albert  Del 
Guercio,  at  that  time  Acting  District  Director  of  the  Immigra- 
tion and  Naturalization  Service  of  the  Department  of  Justice 
for  the  Southern  District  of  California.  William  A.  Car- 
michael,  having  succeeded  to  the  office  held  and  functions  per- 
formed by  Albert  Del  Guercio,  was  thereafter  substituted  as  a 
party  defendant  pursuant  to  stipulation  between  the  parties 
(R.  340). 

In  Paragraph  IV  of  the  amended  complaint,  appellees  alleged 
that  the  court  below  had  "jurisdiction  herein  by  virtue  of  Title 
8,  United  States  Code,  Sec.  903"  (R.  3),  which  provides  in  per- 
tinent part  as  follows  (Section  503  of  the  Nationality  Act  of 
1940;  54  Stat.  1171): 

If  any  person  who  claims  a  right  or  privilege  as  a 
national  of  the  United  States  is  denied  such  right  or 
privilege  by  any  department  or  agency,  or  executive  offi- 
cial thereof,  upon  the  ground  that  he  is  not  a  national 
of  the  United  States,  such  person,  regardless  of  whether 
he  is  within  the  United  States  or  abroad,  may  institute 
an  action  against  the  head  of  such  department  or  agency 
in  the  District  Court  of  the  United  States  for  the  District 
of  Columbia  or  in  the  district  court  of  the  United  States 
for  the  district  in  which  such  person  claims  a  permanent 
residence,  for  a  judgment  declaring  him  to  be  a  national 
of  the  United  States.     *     *     * 

In  their  answer  to  the  allegation  of  the  amended  complaint 
that  the  court  below  had  jurisdiction  by  virtue  of  the  statutory 
provision  above  quoted,  appellants  neither  admitted  nor  denied 
"the  conclusion  of  law  comprising  Paragraph  IV  of  the  said 
complaint,  regarding  the  question  of  jurisdiction  as  a  matter 
to  be  determined  by  the  court"  (R.  17-18).    It  is  the  position 


of  the  appellants  on  this  appeal,  despite  the  conclusion  of  the 
court  below  to  the  contrary  (R.  367),  that  that  court  was  with- 
out power  under  the  provisions  of  Section  503  of  the  National- 
ity Act  of  1940  to  entertain  this  proceeding  for  the  reason  that 
neither  the  Attorney  General  nor  any  other  official  of  the  De- 
partment of  Justice  was  denying,  or  has  since  denied,  appellees 
or  privilege  of  nationals  of  the  United  States. 

The  court  below  further  concluded  as  a  matter  of  law  (R.  367) 
that  the  entry  of  its  judgment  was  authorized  under  the  pro- 
visions of  Section  274d  of  the  Judicial  Code  as  amended  (28 
U.  S.  C.  §§  2201,  2202,  formerly  28  U.  S.  C.  §  400).^  It  is  sub- 
mitted herein  that  this  holding  was  likewise  erroneous. 

In  No.  12082,  the  three  appellees  involved  are  likewise  parties 
to  the  proceeding  in  No.  11839.     The  appeal  in  No.  12082  is 

from  a  judgment  entered  August  27,  1948,  (M.  R. )  by  the 

United  States  District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  also  declaring  null  and  void,  and 
cancelling,  the  renunciations  theretofore  executed  by  the  ap- 
pellees. The  judgment  contained  a  further  order  that  the 
Secretary  of  State  "recognize  and  treat"  the  appellees  as  citi- 
zens of  the  United  States  (id.) 

The  complaint  in  No.  12082  alleged  (M.  R. ),  and  the 

answer  admitted  (M.  R.  — — ),  that  the  appellees  had  on 
various  dates  in  May  and  June  1948,  duly  apphed  for  passports 
and  that  officers  of  the  State  Department  had  refused  to  issue 
passports  to  them  on  the  sole  ground  that  appellees  were  no 
longer  citizens  or  nationals  of  the  United  States  by  reason  of 
the  aforesaid  renunciations  of  United  States  nationality,  there- 
by denying  appellees  claimed  rights  as  such. 

'  §  2201.  Creation  of  remedy- 
In  a  case  of  actual  controversy  within  its  jurisdiction,  except  with  respect 
to  Federal  taxes,  any  court  of  the  United  States,  upon  the  filing  of  an 
appropriate  pleading,  may  declare  the  rights  and  other  legal  relations  of 
any  interested  party  seeking  such  declaration,  whether  or  not  further  relief 
is  o§r  could  be  sought.  Any  such  declaration  shall  have  the  force  and  effect 
of  a  final  judgment  or  decree  and  shall  be  reviewable  as  such. 

§2202.  Further  relief- 
Further  necessary  or  proper  relief  based  on  a  declartory  judgment  or 
decree  may  be  granted,  after  reasonable  notice  and  hearing,  against  any 
adverse  party  whose  rights  have  been  determined  by  such  judgment. 


The  jurisdiction  of  the  District  Court  rests  upon  the  pro- 
visions of  Section  503  of  the  Nationality  Act  of  1940  set  forth 
mipra,  p.  2.  This  Court  has  jurisdiction  to  review  both  of 
the  judgments  of  the  District  Court  under  Title  28,  United 
States  Code,  section  1291. 

QUESTIONS  PRESENTED 

In  No.  11839  the  questions  presented  are  five  in  number  as 
set  forth  below : 

1.  Whether,  in  the  absence  of  any  showing  that  the  Attorney 
General  or  other  executive  officer  of  the  Department  of  Justice 
has  denied  to  the  appellees  any  right  or  privilege  of  a  national 
of  the  United  States,  the  action  in  No.  11839  may  properly 
be  maintained  under  the  provisions  of  Section  503  of  the 
Nationality  Act  of  1940. 

2.  If  not,  whether  the  relief  sought  in  No.  11839  may  prop- 
erly be  granted  by  way  of  a  declaratory  judgment  under  the 
provisions  of  Sections  274d  of  the  Judicial  Code  (28  U.  S.  C. 
§§2201,2202). 

If  either  of  the  foregoing  questions  be  answered  in  the 
affirmative,  then  the  following  questions  are  presented  in  No. 
11839: 

3.  Whether  the  acts  of  the  appellees  in  renouncing  their 
United  States  citizenship  pursuant  to  the  provisions  of  the  Act 
of  July  1,  1944  (58  Stat.  677,  8  U.  S.  C.  801  (i))  are  null  and 
void  because  made  as  a  result  of  mental  fear,  intimidation  and 
coercion  depriving  them  of  the  free  exercise  of  their  will. 

4.  Whether  an  individual  eighteen  years  of  age  may  make  an 
effective  renunciation  of  citizenship  under  the  foregoing  statu- 
tory provision. 

5.  Whether  the  provisions  of  the  Act  of  July  1,  1944,  mrpra, 
are  violative  of  the  Fifth  or  Fourteenth  Amendments  to  the 
Constitution  or  constitute  an  unconstitutional  delegation  of 
power  to  the  executive  branch  of  the  Government. 

In  No.  12082,  the  questions  numbered  1,  2,  and  4,  abovelare 
not  presented.  The  questions  numbered  3  and  5  above,  how- 
ever, are  common  to  both  appeals. 


STATUTES  INVOLVED 

The  provisions  of  Section  503  of  the  Nationality  Act  of  1940 
(8  U.  S.  C.  §  903),  and  those  of  Section  274d  of  the  Judicial  Code 
as  amended  (28  U.  S.  C.  §§  2201,  2202)  are  set  forth  supra  at 
page  2  and  in  note  2,  page  3,  respectively.  The  provisions 
of  Section  401  of  the  Nationality  Act  of  1940  as  amended  by  the 
Act  of  July  1,  1944  (54  Stat.  1168;  8  U.  S.  C.  801  (i)  are  as 
follows : 

A  person  who  is  a  national  of  the  United  States 
whether  by  birth  of  naturalization,  shall  lose  his  na- 
tionality by : 

*  *  *  *  * 

(i)  making  in  the  United  States  a  formal  written 
renunciation  of  nationality  in  such  form  as  may  be 
prescribed  by,  and  before  such  officer  as  may  be  desig- 
nated by,  the  Attorney  General,  whenever  the  United 
States  shall  be  in  a  state  of  war  and  the  Attorney  Gen- 
eral shall  approve  such  renunciation  as  not  contrary 
to  the  interests  of  national  defense.^ 

STATEMENT 

I.  The  nature  of  the  case 

The  appellees  in  No.  11839  are  four  persons  of  Japanese 
ancestry  born  in  the  United  States  and  residents  of  the  State 
of  California,  who,  on  various  dates  in  and  between  December 
1944  and  March  1945,  made  formal  applications  for  permission 
to  renounce  their  United  States'  citizenship  (R.  149-151 ;  159- 
160;  176-178;  194-196)  pursuant  to  the  provisions  of  the  Act 
of  July  1,  1944,  supra,  and  regulations  issued  by  the  Attorney 
General  implementing  that  Act.^  Thereafter,  following  in- 
dividual hearings  (R.  151-153;  161-163;  178-180;  196-197) 


^Section  801  (i),  with  which  this  proceeding  is  primarily  coueerned,  to- 
gether with  certain  other  pennanent  war  time  laws,  was  rendered  inopera- 
tive* by  the  Joint  Resolution  of  July  25,  1947 ;  ch.  327,  sec.  3,  67  Stat.  4.-)l 
(Public  Law  239,  p.  7,  80th  Cong.,  1st  sess.).  Section  801  in  its  entirety 
is  set  forth  as  Appendix  A,  infra. 

*  These  regulations  are  set  forth  in  9  F.  R.  12241  and  the  pertinent  provi- 
sions thereof  are  contained  in  Appendix  B,  infra. 
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before  ofl&cers  appointed  pursuant  to  such  regulations,  each  of 
the  appellees  signed  formal  renunciations  of  citizenship  (R. 
153-154;  163-164;  181-182;  198-199)  which  became  effective, 
as  provided  by  the  Act,  upon  their  subsequent  approval  by  the 
Attorney  General  as  not  contrary  to  the  interests  of  national 
defense  (R.  154;  164;  182;  199).  The  proceeding  in  No. 
11839  was  brought  to  obtain  the  cancellation  of  all  such  re- 
nunciations, and  a  judgment  that  the  appellees  therein  are 
nevertheless  citizens  and  nationals  of  the  United  States  (R. 
15).  The  proceeding  in  No.  12082  was  brought  in  behalf  of 
three  of  the  four  appellees  in  No.  11839,  and  sought  the  same 
rehef. 

In  appellees'  amended  complaint  in  No.  11839  (R.  2-15), 
filed  in  the  Court  below  on  February  11,  1947,  the  foregoing  re- 
nunciations are  admitted,  but  it  is  alleged  that  "said  renuncia- 
tions were  not  of  their  [the  appellees']  own  free  and  voluntary 
acts;  but  on  the  contrary,  were  the  result  of  undue  influence, 
mistake,  misunderstanding  and  coercion"  (R.  3).  Three  of  the 
four  appellees  (Sumi,  Murakami,  and  Shimizu)  were  at  the 
time  of  their  renunciations,  and  each  had  been  for  approxi- 
mately a  year  prior  thereto,  at  the  Tule  Lake  Relocation  Cen- 
ter. This  center  was  one  of  ten  such  facilities  established  for 
occupancy  by  persons  of  Japanese  ancestry  following  their  ex- 
clusion from  the  West  Coast  area  shortly  after  the  Japanese 
attack  on  Pearl  Harbor.  With  respect  to  these  appellees,  the 
amended  complaint  further  alleged  in  substance  (1)  that  the 
husband  of  the  appellee  Sumi,  as  the  result  of  pressures  exerted 
upon  him  by  pro-Japanese  elements  among  the  Tule  Lake 
residents,  "coerced  and  compelled  his  wife  to  renounce  her 
citizenship  against  her  will  and  desires"  (R.  6-7) ;  (2)  that  the 
appellees  Murakami  and  Shimizu  were  each  married  to  alien 
Japanese  and  that  each  renounced  because  they  were  informed 
that  renunciation  was  the  only  method  to  avoid  enforced  sep- 
aration from  their  husbands  (R.  5,  8)  and,  more  generally,  be- 
cause of  the  existence  of  a  state  of  "hysteria,  tension,  fear  and 
fright"  (R.  6)  "aggravated  by  threats  and  rumors  of  threats, 
killings,  stabbings  imposed  upon  those  w^ho  did  not  renounce 
*     *     *"(R.  7-8).    To  each  of  these  allegations  the  appellants' 


answer,  filed  on  June  2,  1947  (R.  17-24),  interposed  a  general 
denial. 

The  three  appellees  above  referred  to  are  also  appellees  in 
No.  12082.  The  complaint  in  that  proceeding,  filed  in  the  Dis- 
trict Court  on  July  6,  1948  (M.  R.  — ),  contained  identical  al- 
legations (except  as  to  certain  jurisdictional  averments)  with 
respect  to  these  appellees  as  were  contained  in  the  amended 
complaint  filed  in  No.  11839.  Since  the  allegations  of  the  an- 
swers to  both  complaints  were  not  in  substance  different,  we 
shall  describe  herein  the  averments  of  the  pleadings  in  both 
eases  together,  except  where  otherwise  specifically  stated. 

Aside  from  the  general  allegation  quoted  at  the  beginning 
of  the  preceding  paragraph,  no  specific  allegations  as  to  the 
reasons  motivating  the  renunciation  of  the  appellee  Inouye 
are  contained  in  the  amended  complaint  in  No.  11839.  This 
appellee  is  not  a  party  to  the  proceeding  in  No.  12082.  He  was 
not  located  at  the  Tule  Lake  Center  at  the  time  of  his  re- 
nunciation but  was  instead  at  the  Manzanar,  California,  Cen- 
ter (R.  182).  The  amended  complaint  alleged  (R.  4)  and  the 
answer  admitted  (R.  18)  that  Inouye  was  seventeen  years  of 
age  at  the  time  he  first  instituted  steps  looking  towards  the 
renunciation  of  his  citizenship  and  that  he  was  eighteen  years 
old  at  the  time  he  made  formal  renunciation. 

Both  complaints  further  alleged  that  the  Act  of  July  1,  1944 
(hereinafter  referred  to  as  the  renunciation  statute),  was  un- 
constitutional in  that  citizenship  conferred  by  the  Fourteenth 
Amendment  cannot  be  renounced  or,  if  it  may  be,  that  author- 
ity to  approve  such  renunciations  may  be  granted  only  to  the 
judicial  branch  of  the  government;  further  that  the  statute  de- 
prived appellees  of  liberty  without  due  process  of  law  in  con- 
travention of  the  Fifth  and  Fourteenth  Amendments :  that  the 
statute  constituted  an  unlawful  delegation  of  power  to  the  exe- 
cutive branch  of  government;  and  that  the  ''renunciation 
procedure  is  an  attempt  to  enforce  an  act  of  Congress  which  is 
vague  and  indefinite  as  to  the  standards  to  be  followed  by 
which  renunciation  is  to  be  effected"  (R.  9). 

Finally,  as  a  second  cause  of  action,  the  complaints  alleged 
in  substance  that  citizens  of  Japanese  ancestry,  among  them 
the  appellees,  were  discriminatorily  treated  by  the  Government 
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after  February,  1942 ;  that  following  enactment  of  the  renuncia- 
tion statute  it  was  made  known  to  such  citizens  that  they  could 
renounce ;  that  the  decision  of  each  of  the  appellees  to  renounce 
was  substantially  affected  by  the  alleged  discriminatory  treat- 
ment and  by  the  spread  of  misinformation,  rumor  and  fear  in 
the  relocation  centers  which  the  Government  failed  to  pre- 
vent; that  in  these  circumstances  the  acceptance  of  appellees' 
renunciation  applications  "was  unfair,  unreasonable  and  a  vio- 
lation of  the  due  process  of  law  clause  of  the  Fifth  Amendment 
to  the  Constitution  *  *  *,"  and  that  because  announce- 
ments of  the  right  to  renounce  conferred  by  the  Act  of  July  1, 
1944,  were  allegedly  made  only  to  citizens  of  Japanese  ances- 
try, the  ensuing  approval  of  appellees'  renunciation  requests 
constituted  an  unreasonable  discrimination  on  the  basis  of  race 
in  violation  of  the  guarantees  of  the  Fifth  Amendment  (R. 
10-15). 

These  allegations  were  in  the  main  denied  by  the  appellants' 
answers  (See  R.  20-24),  save  that  "the  spread  of  misinforma- 
tion, rumor,  conjecture  and  fear  throughout  the  camps"  was 
admitted,  it  being  denied,  however,  that  the  prevention  of 
such  spread  was  possible  or  that  reasonable,  although  not 
entirely  successful,  preventative  steps  were  not  taken  by  both 
the  War  Relocation  Authority  and  the  Department  of  Justice 
(R.  21-22).^ 

Following  the  filing  of  their  answer  in  No.  11839  the  appel- 
lants moved  in  the  Court  below  for  smnmary  judgment  on  the 
basis  of  attached  affidavits  (R.  26).  The  appellees  in  that 
case  cross-moved  for  summary  judgment  (R.  208)  and  also 
presented  afl&davits  in  support  thereof.  These  motions  were 
orally  argued  and  submitted  on  August  18,  1947  (R.  322).  On 
August  22, 1947,  however,  the  parties,  prior  to  a  decision  of  these 
motions,  entered  into  a  stipulation  (R.  323-324)  providing 
that  the  Court  below  might  render  a  decision  on  the  merits 
upon  a  record  comprised  of  the  afl&davits  submitted  in  con- 


'  The  answers  furthei*  admitted  the  allegation  that  the  renunciation  pro- 
cedure was  explained  only  to  citizens  of  Japanese  ancestry  and  not  to  others, 
but  asserted  that  the  reason  for  this  was  that  only  from  such  persons  were 
a  sufficient  ruimber  of  requests  received  to  warrant  the  giving  of  informa- 
tion as  to  how  renunciations  could  be  accomplished.     (R.  22-23.) 


nection  with  the  respective  motions  for  summary  judgment. 
In  No.  12082  the  parties  thereto  also  moved  and  cross-moved 
for  summary  judgment.  Save  for  certain  excluded  materials 
relating  to  Inouye,  the  affidavits  filed  in  connection  with  these 
motions  were  those  filed  and  of  record  in  No.  11839.  A  stipu- 
lation similar  to  that  made  in  No.  11839  was  also  entered  into 
by  the  parties  providing  that  the  Court  might  render  a  decision 

on  the  merits  (M.  R. ). 

As  an  integral  part  of  both  stipulations,  it  was  agreed  that 
the  various  affiants  would,  if  called  as  witnesses,  testify  to  the 
factual  matters  set  forth  in  their  respective  affidavits  and  that 
the  courts  might  utilize  such  data,  if  otherwise  competent,  as 
the  basis  for  their  decisions  (R.  323;  M.  R. ).  The  sum- 
mary which  follows  of  the  events  preceding,  and  the  circum- 
stances surrounding,  the  renunciations  is  derived  primarily 
from  such  sources.  Much  of  the  preliminary  material  dealing 
with  evacuation  and  resettlement,  registration,  segregation,  and 
the  resegregation  movement  is  taken  from  the  one  volume 
study  of  wartime  Japanese  American  evacuation  and  resettle- 
ment by  Dorothy  J.  Thomas  and  Richard  Nishimoto  entitled 
The  Spoilage  ®  which  is  incorporated  in  the  record  in  No.  11839 
through  the  affidavit  of  A.  L.  Wirin  (R.  209-213)  filed  in  sup- 
port of  appellees'  motion  for  summary  judgment  therein,  and 
in  No.  12082  by  the  above-mentioned  stipulation  of  the  parties 
in  that  case. 

II.    BACKGROUND    OF    THE    RENUNCIATIONS 

Evacuation  and  Resettlement. — The  congeries  of  Executive 
Orders  of  the  President,  Public  Proclamations  and  Civilian  Ex- 
clusion and  Restrictive  Orders  issued  by  the  Secretary  of  War 
and  the  Military  Commander  of  the  Western  Defense  Com- 


*  Univ  of  Cal.  Press,  1946.  Reference  to  this  source  will  be  designated 
herein  by  the  symbol  "T&N"  followed  by  page  references.  While,  obviously, 
this  book  does  not  constitute  competent  evidence  in  and  of  itself,  most  of  its 
pertinent  factual  statements  have  been  checked  against  official  records  and, 
in  the  main,  have  been  found  substantially  accurate.  Accordingly,  the  ex- 
hibit having  been  introduced  by  the  appellees,  the  Government  now  agrees 
that  the  factual  statements  set  forth  therein,  to  the  extent  adopted  in  this 
statement,  but  to  no  greater  extent,  may  be  regarded  as  facts  in  this  case. 
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mand,  and  the  implementing  Act  of  March  21,  1942  (56  Stat. 
173),  whereby  the  exclusion  and  relocation  of  citizens  of  Japa- 
nese ancestry  residing  in  the  West  Coast  areas  was  accom- 
plished, have  been  described  in  some  detail  in  several  Supreme 
Court  decisions  '  and  recapitulated  by  that  Court  in  Ex  parte 
Endo,  323  U.  S.  283,  at  pp.  285-290.  In  the  early  development 
of  these  measures,  the  intent  was  solely  to  exclude  from  these 
areas,  as  a  matter  of  military  necessity  for  the  prevention  of 
espionage  and  sabotage,^  persons  having  common  ancestry  with 
the  enemy  that  launched  the  Pearl  Harbor  attack.  Early  mani- 
festations of  public  hostility  in  localities  receiving  an  influx 
of  evacuees  from  the  prescribed  areas,  however,  caused,  by  the 
end  of  March  1942,  a  temporary  abandonment  of  plans  to  per- 
mit voluntary  resettlement  (T&N,"  10-11,  24^26).  The  great 
bulk  of  evacuees  were  thereafter  detained  in  temporary  "as- 
sembly centers"  and  from  these  were  transported  to  one  of  the 
ten  relocation  centers  administered  by  the  War  Relocation 
Authority  (WRA),  an  agency  created  by  Executive  Order  9102 
of  March  18, 1942  (7  Fed.  Reg.  2165) .  ^Tien  these  movements 
had  been  completed,  a  total  of  120,313  persons  had  been  dis- 
tributed among  the  relocation  centers,^"  with  provision  having 
been  made  for  the  placement  of  some  16,000  at  Tule  Lake,  the 
center  with  which  this  proceeding  is  primarily  concerned  (T&N, 
27).  None  of  the  appellees,  however,  were  assigned  directly 
from  assembly  centers  to  Tule  Lake.  Their  ultimate  arrival 
at  that  Center  (except  for  the  appellee  Inouye)  ^^  occurred  as  a 
result  of  a  later  regrouping  or  "segregation"  of  evacuees  pur- 
suant to  WRA  policies  and  directives  hereinafter  described. 

Due  to  the  swiftness  with  which  evacuation  had  been  required 
many  of  the  evacuees  undoubtedly  suffered  severe  financial 


'  See  Hirabayashi  v.  United  States,  320  U.  S.  81  and  Korematsu  v.  United 
States,  323  U.  S.  214. 

*Cf.  Executive  Order  #9066  (7  F.  R.  1407)  ;  Korematsu  v.  United  States, 
323  U.   S.  214,  217-219;   Thomas  and  Nishimoto,  op.   cit.,   supra,  10,   24, 

"  See  note  6,  supra. 

"•WRA,  The  Evacuated  People,  A  Quantitative  Description  (GPO,  1946) 
pp.  2,  9.  For  the  convenience  of  the  Court  copies  of  this  publication  have 
been  lodged  with  the  Clerk. 

"  As  before  stated,  Inouye,  so  far  as  the  record  shows,  was  located  in  the 
Manzanar  Center,  and  never  at  Tule  Lake. 
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losses  (see,  T  &  N,  14-17).^'  The  initial  attitude  of  the  first 
evacuees  to  reach  Tule  Lake,  however,  appears  in  the  main  tp 
have  been  one  of  cooperation  with  the  War  Relocation  Author- 
ity (Ibid.  38) .  The  deterioration  of  this  attitude  which  ensued 
appears  to  have  been  caused,  in  part,  by  the  curtailment  of 
many  projects  originally  planned  by  the  WRA  for  the  benefit 
of  the  evacuees  (see,  T&N,  25)  and  by  the  estabhshment  of  a 
stringent  wage  policy  for  work  performed  at  l^he  Center  (see, 
Ibid.  33-35) .  Another  major  factor  in  the  growth  of  discontent 
among  the  evacuees  at  Tule  Lake  seems  to  have  been  the  rapid 
development  of  intergroup  antagonisms,  which  arose' both  be- 
tween early  and  later  arrivals  at  the  Center  and  between  the 
older  noncitizen  evacuees  known  as  Issei  and  the  first  generation 
of  American-born  persons  of  Japanese  ancestry  known  as  Nisei 
(T&N,  40-41 ) ."  In  August  of  1942  general  dissatisfaction  with 
working  conditions  culminated  in  two  short-lived  strikes  and  in 
October  of  the  same  year  a  concerted  protest  developed  leading 
to  the  discharge  of  an  unpopular  Caucasion  assistant  mess 
supervisor  (T&N,  41-43).  The  cleavage  between  Nisei  and 
Issei  was  manifested  in  November  by  the  nearly  successful  re- 
jection of  all  "self-government,"  apparently  because  of  a  WRA 
ruling  that  only  citizens  were  eligible  for  election  as  popular 
representatives  (T&N,  44r45). 

Registration.— Although,  as  above  stated,  plans  for  large 
scale,  voluntary  resettlement  of  evacuees  had  been  temporarily 

"  By  Public  Law  886,  80th  Congress,  approved  July  2,  1948,  the  Congress 
recognized  a  moral  obligation  on  the  part  of  the  United  States  to  reimburse 
evacuees  for  property  losses  that  are  "a  reasonable  and  natural  consequence 
of  the  evacuation,"  excluding,  however,  among  others,  "any  claims  *  *  * 
by  or  on  behalf  of  any  person  who  after  December  7,  1941,  was  voluntarily  or 
involuntarily  deported  from  the  United  States  to  Japan,  or  by  or  on  behalf 
of  any  alien  who  on  December  7,  1941,  was  not  actually  residing  in  the 
United  States." 

"A  third  distinct  category  of  evacuees  were  known  as  Klbei— Japanese 
Americans  born  in  the  United  States  but  who  had  returned  to  Japan  to  be 
educated  in  whole  or  in  part  in  that  country  and  had  then  returned  to  the 
United  States.  (See  T  &  N,  Note  7,  p.  3.)  While  it  is  said  that  there  were 
about  "20,000  American-born  evacuees  who  had  been  to  Japan  at  some  time" 
only  about  9,000  "among  the  72,000  American  citizens  in  the  evacuee  popula- 
tion" had  "received  three  or  more  years  of  education  in  Japan,  particularly 
after  the  age  of  13."  These  have  been  called  "  'real'  Kibei."  WRA,  A  Story 
of  Human  Conservation  (GPO,  1946),  pp.  &-7. 
812954 — 48 2 
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abandoned  because  of  general  hostility  toward  Japanese- 
Americans,  the  WRA  in  the  fall  and  early  winter  of  1942  was 
still  seeking  expeditious  methods  of  relocating  them  outside  the 
Relocation  Centers  on  an  indefinite  leave  basis/*  Accordingly, 
WRA  decided  to  make  a  blanket  determination  of  persons 
eligible  for  indefinite  leave,  irrespective  of  whether  or  not  these 
persons  had  yet  indicated  a  desire  to  resettle  (T&N,  55).  In 
February  1943  all  evacuees  17  years  of  age  or  older,  save  those 
who  had  already  requested  repatriation  to  Japan  (T&N,  73,  76), 
were  ordered  to  execute  lengthy  registration  forms  prepared  by 
the  War  Department  and  WRA,  jointly ,^^  together  with  abbre- 
viated WRA  leave-clearance  forms  (T&N,  58) .  As  will  appear 
herein,  the  crucial  question  was  No.  28.  Male  citizens  of 
Japanese  ancestry  17  years  of  age  and  over  were  asked: 

Question  28 :  Will  you  swear  unqualified  allegiance  to 
the  United  States  of  America  and  faithfully  defend  the 
United  States  from  any  and/or  all  attack  by  foreign  or 
domestic  forces  and  foreswear  any  form  of  allegiance  or 
obedience  to  the  Japanese  Emperor,  or  any  other  foreign 
government,  power,  or  organization? 

Female  citizens  were  asked  this  question  in  a  somewhat  differ- 
ent form,  as  follows : 

Question  28 :  Will  you  swear  unqualified  allegiance  to 
the  United  States  of  America  and  foreswear  any  form  of 

"T&N,  54-55.  The  WRA  publication,  The  Relocation  Program  (GPO, 
1946),  relates  in  some  detail  the  Authority's  exjierience  in  this  field.  Early 
relocations  were  slow  due  to  cumbersome  procedures  and  rehictance  of 
evacuees  to  leave  the  centers  (Id.  pp.  18,  30,  31).  The  registration  process, 
hereinafter  outlined,  "clarified  leave  for  most  of  the  evacuees"  (Id.  p.  24)  and 
by  "early  summer  1943  the  flow  of  evacuees  from  the  centers  was  gaining 
momentum"  (Id.  p.  30).  During  this  period  WRA  promoted  relocations  by 
grants  of  financial  assistance  (Id.  p.  25),  by  furnishing  factual  information 
concerning  areas  offering  employment  (Id.  pp.  33-84),  and  by  otherwise  en- 
couraging resettlement  (T&N,  103).  However,  it  was  the  declared  policy 
of  WRA  not  "to  force  people  to  relocate  when  they  did  not  want  to  be 
relocated"  (T&N,  59.     But,  cf.  Id.,  103). 

^^The  interest  of  the  War  Department  in  the  registration  program  was  to 
obtain  data  upon  which  to  recruit  combat  teams  of  American  citizens  of 
Japanese  ancestry  to  serve  with  the  armed  forces  (R.  93).  Question  No. 
27  on  this  form  inquired  as  to  the  willingness  of  the  registrant  to  serve 
with  the  armed  forces  of  the  United  States. 


13 

allegiance  or  obedience  to  the  Japanese  Emperor  or  any- 
other  government,  power,  or  organization?  '^^ 

At  Tule  Lake  vigorous  and  prolonged  resistance  developed 
against  the  process  of  registration  (see  T&N,  72-80).  Belated 
recognition  of  the  fact  that  evacuees  who  had  already  requested 
repatriation  had  been  made  exempt  from  compulsory  regis- 
tration led  to  a  widespread  movement  among  the  Tule  Lake 
evacuees  to  obtain  repatriation  request  blanks  (T&N,  76). 
When  these  were  refused  with  the  announcement  that  con- 
temporaneous repatriation  requests  would  not  be  accepted  in 
lieu  of  registration,  many  Tule  Lake  evacuees  refused  abso- 
lutely to  register.  Thirty-four  Nisei  residing  in  Block  42,^'  a 
focal  point  of  such  resistance,  were  ultimately  jailed  (T&N,  77) . 
A  substantial  number  of  Kibei  ^^  banded  together  in  the  draft- 
ing of  petitions  demanding  that  they  be  treated  as  Japanese  na- 
tionals and  reaffirming  their  "absolute  refusal"  to  register.  Not 
until  February  23,  1943,  did  this  resistance  movement  subside 
following  the  issuance  of  an  Army  statement  clarifying  the  re- 
lation of  the  questionnaire  to  the  selective  service  program 
(T&N,  79-80).  The  registration  of  citizens,  which  had  been 
scheduled  to  terminate  on  March  2,  1943,  was  thereafter  con- 
tinued until  March  10.  Alien  registration,  begun  on  March  3, 
extended  until  March  25.  At  the  termination  of  these  periods 
some  600  male  Nisei  and  Kibei  and  slightly  over  500  female 


"  Although  it  was  originally  contemplated  that  Question  28  in  the  form 
given  immediately  above  would  be  asked  of  Japanese  aliens,  it  was  soon 
realized  that  since  Japanese  aliens  are  ineligible  for  American  citizenship, 
an  affirmative  answer  to  this  question  would  be  tantamount  to  a  renuncia- 
tion of  any  claim  to  Japanese  citizenship  and  would  place  them  in  the  status 
of  "stateless  persons"  (T  &  N,  60-61).  Accordingly,  Question  28  was 
modified  and,  as  submitted  to  Japanese  aliens,  read  as  follows : 

Question  28 :  Will  you  swear  to  abide  by  the  laws  of  the  United  States 

and  to  take  no  action  which  would  in  any  way  interfere  with  the  war 

effort  of  the  United  States? 

"  The  block,  composed  of  14  barracks,  was  the  basic  unit  of  the  evacuee 

community.     Ultimately,  following  segregation,  although  not  at  this  time, 

there  were  80  blocks  at  Tule  Lake.     Nine  blocks  constituted  a  ward,  and 

each  of  the  wards  was  separated  from  others  by  firebreaks  200  feet  wide. 

For  a  description  of  the  physical  features  of  the  Tule  Lake  Center  see  T&N 

28^30. 

"  See  note  13,  supra. 
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citizens  had  failed  to  register  ;^^  the  numbers  of  male  and  female 
Issei  who  failed  to  register  are  not  available  but  it  has  been 
estimated  that  male  alien  nonregistrants  comprised  41  percent, 
and  female  alien  nonregistrants  30  percent,  of  all  evacuees  at 
Tule  Lake  falling  into  these  respective  categories  (T&N,  82). 
When  these  nonregistrants  are  grouped  with  those  evacuees 
giving  a  "no"  answer  to  Question  28,'°  it  is  revealed  that  49 
percent  of  all  male  citizen  evacuees  17  years  of  age  and  over 
at  Tule  Lake,  and  42  percent  of  the  entire  evacuee  body  at  Tule 
Lake  in  the  same  age  category  either  gave  nonaffirmative  replies 
to  Question  28  or  refused  to  register  (T&N,  62-63).  By  con- 
trast, the  over-all  percentage  of  evacuees  17  years  of  age  and 
over  giving  nonaffirmative  replies  or  refusing  to  register  at  the 
other  nine  relocation  centers  was  about  10  percent  (Ibid.). 
Segregation. — On  July  15,  1943,  the  WRA  issued  an  adinin- 
istrative  instruction  designating  the  Tule  Lake  Relocation 
Center  as  the  facility  for  the  segregation  of  "those  persons  of 
Japanese  ancestry  residing  in  relocation  centers  who  by  their 
acts  have  indicated  that  their  loyalties  lie  with  Japan  during 
the  present  hostilities.-^  Those  evacuees  then  at  Tule  Lake 
who  had  not  indicated  Japanese  loyalties  were  to  be  shifted 
from  Tule  Lake  to  another  relocation  center  of  their  choice. 
The  persons  designated  for  segregation  in  Tule  Lake  comprised 
all  evacuees  f  alhng  into  any  of  three  categories : 


"Among  the  male  nonregistrant  citizens  were  some  100  Kibei  who  had 
been  removed  from  the  Center  because  of  their  adamant  stand  against  reg- 
istration (T&N,  82). 

^°  See  p.  — ,  supra. 

"WRA  administrative  instruction  #100,  July  15,  1943,  as  quoted  by 
Thomas  and  Nishimoto,  op.  cit.,  supra,  p.  84.  This  administrative  action 
api)ears  to  have  been  talfen  in  response  to  Senate  Res.  166,  78th  Cong.,  1st 
Sess.,  approved  July  6,  1943  (79  Cong.  Rec.  7288)  whereby  the  WRA  was 
requested  "to  take  such  steps  as  may  be  necessary  for  the  purpose  of  segre- 
gating persons  of  Japanese  ancestry  in  relocation  centers  whose  loyalty 
to  the  United  States  is  questionable  or  who  are  known  to  be  disloyal. 
*  *  *  for  the  puii)ose  of  establishing  additional  safeguards  against 
sabotage  by  such  persons." 

The  administrative  regulations  relative  to  the  establishment,  operation 
and  government  of,  movements  to  and  from,  and  residence  in  the  segre- 
gation center  are  set  forth  in  full  in  Appendix  C  of  this  brief  infra.  Tliese 
regulations  constitute  Chapter  110  of  the  WRA  Manual.  Dates  of  issuance 
are  shown  and  superseded  provisions  if  any,  are  indicated,  following  the 
text  of  particular  regulations. 
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I.  Applicants  for  repatriation  or  expatriation  to  Japan.^^ 
(W.  R.  A.  Manual,  Chap.  110  §  110.3.1A,  Appendix  C,  infra.) 

II.  Persons  who  refused  to  answer  or  gave  negative  answers 
to  Questions  No.  28  (supra,  p.  12)  and  who  had  not  changed 
their  answers  prior  to  October  6, 1943  [originally  July  15, 1943] , 
except  those  who  changed  their  answers  thereafter  and  satisfied 
the  Project  Director  that  the  changes  were  bona  fide  (Id. 
§110.3.1B).-^^ 

III.  Persons  denied  leave  clearance  on  grounds  relating  to 
security  risk  (Id.  §  IIO.S.IC).'^ 

Members  of  the  immediate  families  of  persons  in  the  above 
categories  were  permitted  to  go  to  or  remain  in  the  Tule  Lake 
center  with  them  if  they  wished  to  do  so."^ 

^The  Project  Director  had  discretion  to  make  exceptions  in  hardship 
cases  (§  110.3.1A).  Instructions  were  given  concerning  necessary  arrange- 
ments for  exchanges  during  the  war,  if  desired  (§  110.2B).  This  category 
of  segregees  was  the  largest  at  Tule  Lake.  It  numbered  7,222  of  wliich  4,698 
were  American-born.     {The  Evacuated  People,  p.  169.     See  note  10,  supra.) 

"^"Each  person  who  had  given  a  negative  answer  (or  none  at  all)  to  the 
loyalty  question  was  asked  if  he  wished  to  change  his  answer."  WRA 
Semi- Annual  Report,  July  1  to  December  31,  1943,  p.  3.  (See,  also  T  &  N, 
86).  This  classification  totaled  4,785  of  which  3,274  were  American  born. 
{The  Evacuated  People,  supra,  p.  169.) 

^  There  were  only  514  segregees  in  this  category,  of  whom  848  were 
American-born   ( Ibid. ) . 

"This  classification,  obviously  composed  largely  of  children  too  young 
to  register  (see  Id.,  Table  43a,  p.  107),  numbered  5,615,  of  which  4,080  were 
American-born  (Id.  p.  169). 

Appellees  Murakami,  Suml  and  Shimizu.  alleged  that  they  went  to  Tule 
Lake  because  their  husbands  had  applied  for  repatriation  (R.  5,  6,  7,  314, 
317 ) .  While  these  allegations  may  be  substantially  correct  in  view  of  their 
opportunities  voluntarily  to  change  their  positions  with  reference  to  segre- 
gation, they  should  not  be  construed  as  averments  that  these  appellees  were 
not  themselves  properly  subject  to  segregation  independently  of  any  action 

by  their  husbands.     The  allegation  (R.  12,  M.  R.  )  by  these  appellees, 

that  they  were  found  by  WRA  to  be  free  of  any  suspicion  of  disloyalty 

(which  was  denied  in  both  actions  R.  21,  stipulation  M.  R.  ),  and  the 

finding  of  the  courts  below  (R.  353,  M.  R. )  that  they  had  been  found  free 

of  any  suspicion  of  disloyalty  to  the  United  States,  are  utterly  without  sup- 
port in  the  record.  It  may  be  that  this  allegation  and  finding  were  based  upon 
the  supposition  that  none  of  them  technically  fell  within  segregation  classi- 
fication I-III  above.  (Cf.  Demhitz.  Racial  Discrimination  and  the  ^[iU- 
tary  Judgment  (1944),  45  Columbia  Law  Rev.  175,  221.)  If  so,  this  sup- 
posed fact,  even  If  it  would  be  sufficient  to  support  the  allegation  and  find- 
ing, nowhere  appears  in  the  record  and  cannot  l)e  conceded. 
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No  person  thus  transferred  or  remaining  in  the  Tule  Lake 
center  could  be  granted  leave  clearance  directly  from  the  center 
(Id.  §  110.9.1)  but  provision  was  made  for  transfers  from  Tule 
Lake  to  other  centers,  from  which  leave  clearances  could  be 
obtained  (Id.  §  110.9.2).  Persons  denied  such  transfers  could 
file  appeals  with  the  Board  of  Appeals  for  Leave  Clearance 
(Ibid).^« 

By  June  of  1944,  when  the  segregation  process  had  been  sub- 
stantially completed,  transferees  from  other  centers  comprised 
66  percent  of  the  Tule  Lake  evacuee  population  (T&N,  107). 
The  remaining  34  percent  consisted  of  evacuees  who  were  resi- 
dent at  Tule  Lake  prior  to  segregation  and  who  remained  at 
that  center.  They  became  known  as  "Old  Tuleans."  About 
half  of  the  American-born  population  over  15  years  of  age, 
including  appellees,  Sumi  and  Shim.izu  (R.  152,  197),  had 
received  education  in  Japan  (T&N,  370;  cf.  The  Evacuated 
People,  p.  176). 

As  previously  indicated,  the  entire  evacuee  body  at  Tule  Lake 
following  segregation  was  not  composed  solely  of  persons  seg- 
regated because  falling  within  Classes  I-III.  In  addition  to 
the  technically  "loyal"  evacuees  who  either  migrated  to  or 
remained  at  Tule  Lake  in  order  to  be  with  members  of  their 
immediate  familes  (see  note  25,  supra),  approximately  1,100 
Old  Tuleans,  who  were  eligible  for  resettlement  in  view  of  their 
afiirmative  answers  to  Question  No.  28,  refused  to  leave 
(T&N,  104)." 

Events  Following  Segregation. — What  follows  can  be  little 
more  than  a  calendar  of  events.  Much  as  had  arrivals  at  Tule 
Lake  in  June  of  1942  found  themselves  at  a  disadvantage  with 
respect  to  earlier  settlers,  so  now  did  transferees  under  the  seg- 
regation program  find  themselves  in  the  position  of  disadvan- 
taged migrants  with  respect  to  the  Old  Tuleans,  who  occupied 
both  the  best  jobs  and  the  best  housing  facilities  (T&N,  109- 

^°  The  record  does  not  show  the  extent  to  which  the  procedures  for  trans- 
fer from  Tule  Lake  were  invoked.  It  does  establish,  however,  that  they 
were  employed  to  some  extent.  (R.  214;  T&N,  276.  Cf.  R.  50,  321).  See, 
also,  The  Evacuated  People  (note  10,  supra)  at  p.  40. 

"'Table  77  of  The  Evacuated  People,  supra,  at  p.  169,  makes  no  special 
mention  of  this  group  of  Old  Tuleans  since  all  "but  34  *  *  *  eventually 
'legitimized'  their  satus"  (T&N,  104  n). 
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110).  In  September  and  October  1943  sporadic  protests 
against  this  situation  culminated  in  several  minor  outbursts 
of  violence  which  sought  principally  to  subordinate  American 
customs  to  those  of  the  Japanese  (see  Ibid.,  111).  On  October 
15  a  truck  carrying  evacuee  farm  workers  to  the  fields  over- 
turned, seriously  injuring  four  and  killing  one.  Approximately 
800  farm  workers,  seeking  further  safeguards  against  such  ac- 
cidents and  compensation  for  those  injured,  ceased  work  (Ibid, 
1 14-1 19 ) .  Although  evacuees  representing  the  farm  group  re- 
peatedly sought  to  negotiate  concerning  these  grievances  and 
others,  the  Center's  administrative  officers,  faced  with  the 
possible  loss  of  crops  at  harvest  time,  terminated  the  employ- 
ment status  of  the  farm  workers  and  brought  in  evacuees  from 
other  centers  at  much  higher  wages  to  do  the  harvesting  at 
Tule  Lake  (Ibid.,  119-128).  This  move  in  turn  generated  re- 
sentment and  on  November  1,  a  tremendous  crowd  of  evacuees, 
having  learned  of  the  recent  arrival  of  WRA  Director  Dillon 
Myer  at  the  Center,  surrounded  the  administration  headquar- 
ters to  await  the  presentation  of  their  grievances  to  Myer  by 
a  committee  of  their  representatives.^^  Evacuees  stationed 
themselves  at  the  doors  of  the  administration  building  to  pre- 
vent the  departure  of  any  of  the  Caucasian  personnel  (Ibid, 
131-132).  During  the  time  negotiations  were  being  conducted 
a  number  of  evacuees,  without  the  knowledge  of  the  negotiat- 
ing committee,  entered  the  separate  hospital  building  and  at- 
tacked the  Caucasian  Chief  Medical  Officer  of  the  Center 
(Ibid,  132-133) .  On  November  4,  following  a  further  outbreak 
of  violence,  troops  were  called  into  the  Center  and  the  Army 
took  over  its  administration  from  WRA  personnel.  Martial 
law  was  declared  on  November  13.  Thomas  and  Nishimoto 
have  described  and  documented  the  events  which  occurred 
during  Army  control  of  the  Center,  which  continued  until  Jan- 
uary 15  (see  The  Spoilage,  pp.  147-183)  and  have  summarized 
these  10  weeks  as  follows: 


^This  conimittee  had  been  selected  by  the  membership  of  the  Duiliyo  Sha 
Kai  or  representative  body,  the  64  members  of  which  had  themselves  been 
elected,  one  from  each  block,  at  a  general  evacuee  election  held  on  October 
IG,  1943.    T&N  116-119. 
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The  *  *  *  period  was  one  of  turmoil,  idleness, 
impoverishment  and  uncertainty  for  the  general  popula- 
tion, who  continued  their  partial  strike  and  passive  re- 
sistance. For  the  leaders  of  the  Daihyo  Sha  Kai,^^  for 
various  other  alleged  instigators  of  the  "riot,"  and  for 
numbers  of  other  individuals  who  had  opposed  the  ad- 
ministration in  one  way  or  another,  it  was  a  period  of 
increasingly  severe  repression:  midnight  pick-ups,  iso- 
lation and  incarceration  in  a  stockade  and  "bull  pen." 
It  resulted  in  the  disintegration  of  the  Daihyo  Sha  Kai 
as  a  political  organization,  the  emergence  of  an  organiza- 
tion with  collaborative  aims  (Coordinating  Committee) 
and  of  an  underground  antiadministration  pressure 
group  (Resegregationists).  Coincident  with  the  devel- 
opment of  these  divergent  policies  came  a  sharpening  of 
the  distinction  between  the  "disloyal"  and  the  "loyal," 
an  intensification  "of  race-consciousness,"  and  a  wave  of 
hate,  fear,  and  suspicion  toward  dissenters,  "fence-sit- 
ters," collaborationists  and  informers  (T&N,  147). 

The  ultimate  termination  of  Army  control  of  the  Tule  Lake 
administration  came  about  following  the  holding  of  a  referen- 
dum among  evacuees.  The  issue  posed  was  whether  all  of  the 
evacuees  should  immediately  return  to  work  or  whether  what 
was  termed  the  "status  quo"  (involving  continued  work  stop- 
page by  the  farm  workers  and  others  and  the  continuation 
of  "passive  resistance")  should  be  further  maintained.  Voting 
was  by  secret  ballot,  with  soldiers  present  at  every  polling  place. 
The  results  showed  4,593  in  favor  of  a  return  to  normal  condi- 
tions; 4,120  in  favor  of  maintaining  the  "status  quo"  (T&N, 
180-181).  Although  individual  preferences  are,  of  course,  un- 
known, a  consideration  of  the  results  per  voting  unit  reveals 
a  dichotomy  of  attitudes  between  transferees  and  Old  Tuleans. 
Generally  speaking,  and  with  some  exceptions,  blocks  having 
the  highest  proportion  of  transferees  voted  most  strongly  in 
favor  of  continued  resistance;  correspondingly  blocks  prin- 
cipally composed  of  Old  Tuleans  in  the  main  voted  in  favor  of 
a  return  to  work  (T&N,  182-183).     When  the  results  were 

*  See  note  28,  supra. 
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known,  martial  law  was  lifted  and  on  January  15,  1944,  the 
management  of  the  Center  was  returned  to  the  WRA  (Ibid.). 

The  ensuing  months  witnessed  the  development  of  trends 
noted  in  connection  with  the  period  of  Army  control.  A  major 
source  of  grievance  to  the  evacuees  was  the  continuation  of  the 
"stockade",  originally  established  by  the  Army  for  the  confine- 
ment of  persons  participating  in  the  November  4  disturbance 
(T&N,  28^285).  Thereafter  repressive  measures  against 
''status  quo"  leaders  increased  to  the  extent  that  there  were 
247  evacuees  incarcerated  in  the  stockade  at  the  time  the 
referendum  was  held  in  the  middle  of  January  (Ibid.,  195), 
and  although  the  management  of  the  Center  was  otherwise 
returned  to  the  WRA  following  the  referendum,  the  Army  con- 
tinued in  control  of  the  stockade  until  May  25  (Ibid.,  248-249). 
Even  thereafter  the  stockade  was  continued  in  existence,  with 
further  "pickups"  tending  to  offset  releases.  Some  16  evacuees 
originally  incarcerated  during  the  period  of  complete  military 
control  were  still  being  held  on  July  19  when  these  detainees 
embarked  on  a  hunger  strike  (Ibid.,  292-294).  A  Center-wide 
petition  seeking  their  release  was  circulated  on  July  28  and  is 
said  to  have  been  signed  by  over  8,000  residents  (Ibid.,  296- 
297).  The  hunger  strike,  interrupted  by  the  hospitalization 
of  the  detainees  on  July  29,  was  again  resumed  following  their 
return  to  the  stockade  on  August  5  and  lasted  until  August  13, 
at  which  time  the  administration  capitulated  by  promising 
their  quick  release  (Id.,  295-299,  289). 

The  existence  of  the  stockade  and  the  frequency  of  "pick- 
ups" during  the  period  above  described  magnified  tremendously 
the  always  latent  fear  and  hatred  of  informers  at  the  Center. 
An  awareness  that  informers,  termed  "inu"  by  the  evacuees,^** 
might  be  present  to  report  antiadministration  utterances  or  acts 
was  manifested  as  early  as  August  1942  (T&N,  42).  Suspicion 
of  inu  redoubled  when  the  residents  observed  the  leaders  of  the 
opposition  or  "status  quo"  groups  being  thrown  into  the  stock- 
ade (Ibid.,  262),  and  received  factual  confirmation  when  the 
administration  on  or  about  February  1,  1944,  began  the  use  of 

'"The  brand  "inu"  (literally,  dogs)  dates  back  to  a  period  long  before  the 
War  and  was  linked  with  the  code  of  the  Japanese  iuiniigrants  which  forbade 
divulging  detrimental  information  outside  the  racial  group  (T&N,  20-21). 
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hired  evacuees  "fielders"  to  report  the  presence  of  "agitation" 
or  "general  unrest"  in  various  blocks  (Ibid.,  205).  The  under- 
ground groups,  below  described,  were  quick  to  utilize  the  gen- 
erally felt  antipathy  toward  informers  for  political  purposes 
(Ibid..  225).  One  rumored  to  be  an  inu  suffered  severe  social 
ostracism  (Ibid.,  225,  264),  as  well  as  the  danger  of  physical 
violence  (Ibid.,  225).  and  anyone  making  proadministration  or 
antiopposition  statements  was  quickly  branded  inu  by  the  latter 
(Ibid.,  225,  291).  During  June  1944  three  persons  considered 
inu  were  attacked  and  beaten  by  other  evacuees  (Ibid.,  264— 
265,  269) ;  and  on  the  night  of  July  2  occurred  the  celebrated 
murder  of  Hitomi. 

Hitomi,  referred  to  in  The  Spoilage  under  the  pseudonym 
Takeo  Noma  (see  p.  374),  was  the  general  manager  of  the 
Center's  Cooperative  Enterprises,  an  organization  which  ran 
evacuee-patronized  canteens  at  Tule  Lake.  Long  regarded  by 
the  evacuees  as  beneficiaries  of  a  vested  interest  and  hence  pro- 
administration,  the  Cooperative's  Board  of  Directors  were  par- 
ticularly vulnerable  to  the  charge  of  being  inu,  and  Hitomi  was 
frequently  referred  to  as  "Public  Inu  Number  One"  (T&N,  271) . 
While  the  cause  of  Hitomi's  murder  has  been  the  subject  of 
some  speculation  (see  R.  127,  T&N.  271),  its  repercussions  were 
widespread.  Some  15  men  under  the  stigma  of  being  inu  were 
quickly  taken  into  protective  custody  and  three  of  these,  at 
their  own  request,  were  transferred  to  other  relocation  projects 
(R.  49,  T&N,  276) .  The  Coop's  Board  of  Directors  resigned  in 
a  body  (R.  49,  T&N,  273).  The  evacuee  internal  security  or 
police  force,  long  uncomfortable  because  ostensible  agents  of  the 
administration,  also  resigned  (R.  49,  T&N,  277-278).  Only 
with  difficulty  was  the  administration  able  to  restaff  the  police 
force  with  evacuees  henceforth  termed  "wardens"  (T&N,  281). 
It  was  tacitly,  and  indeed  to  some  extent  explicitly,  understood 
that  these  wardens  should  act  only  as  peace  officers  and  that 
"problems  arising  between  the  administration  and  the  residents 
do  not  come  within  the  jurisdiction  of  the  force"  (T&N,  281; 
R.  49). 

Concomitantly  with  the  abandonment  of  repressive  meas- 
ures, the  replacement  of  the  evacuee  police  force  with  an  or- 
ganization of  wardens,  the  discrediting  and  flight  of  certain 
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proadministration  figures,  and  the  failure  to  apprehend  the 
evacuees  responsible  for  the  inu  assaults,  there  occurred  an 
emergence  into  the  open  of  Japanese  nationalist  organizations 
whose  activities  had  theretofore  been  carried  on  secretly.  In 
the  early  development  of  these  organizations  emphasis  was 
centered  on  a  plan  for  the  "resegregation"  of  evacuees  at  Tule 
Lake  which  entailed  a  further  division  of  the  residents  into  two 
camps — those  "truly  disloyal"  and  those  whose  loyalties  were 
uncertain  or  pro-American  (T&N,  229-231).  In  March  1944 
a  letter  addressed  to  the  Attorney  General  which  was  ulti- 
mately channeled  to  the  administrative  officers  at  Tule  Lake 
sought  permission  to  circulate  a  petition  for  the  signatures  of 
those  residents  who  desired  repatriation  or  expatriation  to 
Japan  and  who,  in  the  meantime,  wished  to  be  separated  from 
those  in  the  Center  who  did  not  so  desire  (T&N,  230-231). 
The  administration  gave  somewhat  equivocal  sanction  to  this 
movement  on  April  7,  1944  (Ibid.,  231),  only  to  withdraw  its 
permission  entirely  on  April  10  with  the  statement  that  it  had 
no  intention  of  allowing  resegregation  (Ibid.,  233-234).  In 
the  meantime  the  petition  had  circulated  and  some  6,500  signa- 
tures, including  those  of  minors,  had  been  obtained  (Ibid., 
233).  On  April  24,  and  again  on  May  30,  leaders  of  the  re- 
segregation  movement  sought  to  enlist  the  aid  of  the  Spanish 
Consul  at  San  Francisco  in  achieving  these  aims  (Ibid.,  234- 
235).^^ 

On  December  13,  1943,  the  Spanish  Consul,  then  investigat- 
ing the  causes  for  the  declaration  of  martial  law  at  Tule  Lake, 
had  met  with  partisans  of  the  "status  quo"  and  had  been  asked 
by  them  that  "truly  disloyal  Nisei"  be  given  the  status  of  Jap- 
anese nationals  so  that  they  might  come  within  the  juris- 
diction of  the  protecting  Spanish  authorities  (T&N,  309). 
L^pon  the  enactment  on  July  1,  1944  of  the  renunciation 
statute,  the  resegregationists  made  renunciation  a  focal  point 
of  their  policies,  but  continued  in  the  meantime  to  press  for 
resegregation  (Ibid.,  308-311).  By  this  time  the  movement 
had  become  well  organized;  representatives  had  been  ap- 
pointed in  every  block  and  had  been  coordinated  under  ward 

"  The  government  of  Spain  took  over  the  protection  of  the  interests  of 
Japan  during  the  war. 
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representatives,  who  in  turn  formed  a  central  committee  (Ibid., 
307).  "Educational  lectures"  given  by  the  leaders  placed 
stress  on  the  certainty  of  a  Japanese  victory  in  the  Pacific  and 
expounded  Japanese  political  ideologies  (Ibid.,  308).  On 
August  12,  the  first  open  meeting  of  a  resegregationist  organi- 
zation, the  Sokoku  Kenkuyu  Seinen  Dan,^  occurred.  Propiti- 
atory only  in  its  expressed  desire  to  avoid  "center  politics"  and 
any  infractions  of  project  regulations,  the  Sokoku  was  other- 
wise devoted  to  nationalistic  aims  (Ibid.,  311-312).  Its  pro- 
gram embraced  Emperor  worship,  the  glorification  of  Japanese 
war  aims,  and  entailed  outdoor  exercises  of  a  militaristic  nature 
for  its  members,  who  wore  uniform  costumes  featuring  the 
emblem  of  the  Rising  Sun  (Ibid.,  312-313).  A  central  office, 
similarly  embellished,  was  established  in  Block  54,  where  any- 
one speaking  English  was  fined.  Daily  ritualistic  exercises  cul- 
minated on  the  8th  of  each  month  with  the  holding  of 
ceremonies  at  which  prayers  for  a  Japanese  victory  were  of- 
fered (Id.,  320).^' 

A  parallel  organization  to  the  Sokoku,  the  Sokuji  Kikoku 
Hoshi  Dan  (Organization  to  Return  Immediately  to  the  Home- 
land to  Serve),  was  established  in  November,  1944,  for  older 
resegregationists.  Membership  was  limited  to  those  who  had 
signed  the  resegregation  petition  (see  supra,  p.  21),  who 
wished  an  immediate  return  to  Japan,  and  who  had  pledged 
absolute  loyalty  to  Japan  and  a  willingness  "to  sacrifice  life 
and  property  in  order  to  serve  our  mother  country  in  time  of 
unparalleled  emergency"  (T&N,  322) .  Female  relatives  of  the 
Hoshi  Dan  and  the  Hokoku,  the  latter  a  successor  organization 
to  the  Sokoku,^*  became  members  of  an  organization  commonly 
known  as  the  Joshi  Dan  (Ibid.,  325). 

Thomas  and  Nishimoto  state  that  in  late  1944,  the  resegre- 
gationist organizations  claimed  as  members  about  32  percent 

^*  Literally,  Young  Men's  Association  for  the  Study  of  the  Mother  Country. 

^  In  Japan,  the  date  of  the  Pearl  Harbor  attack  was  December  8,  1941. 

^*The  change  apparently  was  one  of  name  only  and  was  explained  by 
resegregationists  as  having  been  adopted  to  signify  that  the  period  of 
cultural  preparation  for  the  young  men  had  been  completed  and  that  they 
were  now  ready  for  service  to  the  Japanese  government.  Hokoku  Seincn- 
Dan  may  be  translated  as  "Young  Men's  Organization  to  Serve  Our  Mother 
Country"  (T&N,  322-323). 
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of  the  Tule  Lake  population  over  I714  years  old  (T&N,  328). 
It  is  not  entirely  clear  whether  this  percentage  figure  represents 
the  proportion  that  the  members  of  the  exclusively  male  Ho- 
koku  Seinen-Dan  and  Hoshi  Dan  bore  to  the  entire  Tule  Lake 
population  over  17Vi>  or  whether  members  of  the  Joshi  Dan 
(Young  Women's  Organization)  are  also  included.  In  any 
event,  the  dichotomy  between  transferees  and  Old  Tuleans  is 
again  evident.  Whereas  45  percent  of  all  transferees  were 
resegregationist  members,  only  slightly  over  8  percent  of  the 
Old  Tuleans  participated  in  the  resegregationist  movement 
(Ibid.). 

The  Renunciation  Period. — The  enactment  of  the  renuncia- 
tion statute  on  July  1,  1944,  was  reported  in  the  Center  news- 
paper on  July  13  (T&N,  310)  and  numerous  requests  for  per- 
mission to  renounce  began  to  come  into  the  Department  of 
Justice  in  the  latter  part  of  that  month  (R.  106) .  As  previously 
stated,  the  resegregationists  immediately  made  renunciation  a 
focal  point  in  their  policies  (T&N,  310).  Japanese  short-wave 
propaganda  concerning  alleged  naval  victories  was  spread  and 
discussed  throughout  the  Center  (T&N,  325).  Rumors  devel- 
oped to  the  effect  that  those  who  did  not  renounce  their  citizen- 
ship (1)  would  be  drafted  into  the  Army;  (2)  would  be  in- 
eligible for  expatriation  to  Japan  and  could  not,  therefore,  ac- 
company their  repatriating  parents;  and  (3)  would  be  forced 
to  leave  the  Tule  Lake  Center  and  resettle  (T&N,  326).  One 
leader  argued,  in  effect,  that  renunciation  involved  no  risk 
because  the  statute  was  unconstitutional  and  evacuees  could 
not  be  held  responsible  for  their  actions  in  view  of  the  general 
conditions  in  the  Center  (Ibid.). 

The  procedures  set  up  by  the  Department  of  Justice  for  re- 
nunciation were  announced  to  the  Center  through  its  newspaper 
on  October  26,  1944  (T&N,  323).  These  procedures  were  pre- 
scribed by  the  Attorney  General's  Regulations  set  forth  in  Ap- 
pendix B,  infra.  The  appellee,  Shimizu,  requested  an  appli- 
cation form  on  December  1  (R.  193).  On  December  6,  a 
representative  of  the  Department  of  Justice  arrived  at  Tule 
Lake  to  open  hearings  for  renunciation  and  took  up  first  the 
applications  to  renounce  which  had  been  made  by  the  resegre- 
gationist leaders  (R.  107-110;  T&N,  332).    On  December  15, 
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intracenter  opposition  to  the  resegregationists  culminated  in 
a  brief  scuffle  between  a  representative  of  each  faction,  one 
wielding  a  stick  and  the  other  a  mop  (R.  85).  The  defeat  of 
the  resegregationist  champion  greatly  weakened  the  prestige 
and  position  of  that  organization  (T&N.  329-332) .  While  hun- 
dreds of  requests  for  renunciation  forms  were  made  prior  to 
December  26,  1944  (R.  106),  the  vast  majority  of  them  were 
not  received  by  the  Department  of  Justice  until  on  and  after 
that  date. 

On  December  17,  1944,  the  Western  Defense  Command 
announced  that  effective  as  of  January  2,  1945,  the  original  ex- 
clusion orders,  whereby  persons  of  Japanese  ancestry  had  been 
forbidden  residence  on  the  West  Coast,  would  be  rescinded 
(T&N,  333).  On  December  18,  the  Supreme  Court  handed 
down  its  decisions  in  the  Korematsu  and  E}ido  cases.^^  On  the 
same  day  came  announcement  of  the  decision  of  the  WTIA  to 
force  resettlements  by  liquidation  of  relocation  centers  within 
a  year,^®  As  an  aspect  of  these  radically  revised  plans,  the 
Army,  on  December  19,  announced  a  reprocessing  of  the  resi- 
dents of  the  Tule  Lake  center  to  determine  which  individuals 
would  be  eligible  for  clearance  and  which  would  be  detained 
under  exclusion  orders  (T&N,  333-334). 

On  Tuesday,  December  26,  1944,  approximately  two  thou- 
sand pieces  of  mail  were  received  in  the  Department  of  Justice 
from  Tule  Lake,  indicating  a  desire  to  renounce  citizenship  (R. 
112).  Appellee,  Sumi,  requested  an  application  form  at  about 
this  time  (R.  148).  On  December  27,  1944,  seventy  Seinen- 
Dan  and  Hoshi-Dan  leaders,  most  of  whom  were  renunciants, 

^■"In  Korematsu  v.  United  8t<ites,  323  U.  S.  214,  the  Court  upheld  the  con- 
stitutionality of  the  exclusion  orders.  In  Ex  parte  Endo,  323  U.  S.  283,  it 
struck  down  the  WRA  leave  clearance  procedures  as  applied  to  an  ad- 
mittedly loyal  citizen  of  the  United  States.  The  questions  of  whether  or 
when  these  Court  decisions  may  have  come  to  the  attention  of  the  segregees 
and  what  effect  they  may  have  had  upon  their  decisions  to  renounce,  are 
not  touched  upon  in  the  present  record.  However,  it  is  clear  that  citizen 
evacuees  at  all  times  had  access  to  newspapers,  magazines  and  radios, 
including  some  short-wave  sets.  See,  e.  g.,  R.  141,  239,  241,  321 ;  T&N,  98, 
325.     Cf.  Dembitz,  op.  cit.  siip>-a.  note  25,  at  p.  221. 

''T/ie  Spoilage  (T&N,  333)  incorrectly  gives  the  date  of  the  WRA  an- 
nouncement as  December  17,  1944.  See  Annual  Report  of  the  Secretary 
of  the  Interior  for  the  fiscal  year  ended  June  30,  1945.  pp.  XXXVIII,  275. 
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were  removed  from  Tule  Lake  for  confinement  at  Santa  Fe, 
New  Mexico,  "as  undesirable  alien  enemies"  (T&N,  339) .  The 
Seinen-Dan,  which  immediately  elected  new  officers  to  replace 
those  interned  (T&N,  340),  intensified  its  nationalistic  activi- 
ties and  issued  copious  propaganda  literature  exhorting  the 
residents  to  become  "true  Japanese"  through  renunciation, 
pointing  out  that  the  organization's  aim  of  resegregation  for 
which  it  had  been  striving  so  long  was  at  last  about  to  be 
achieved  (Ibid.,  Cf.  R.  119-120).  Appellee,  Shimizu,  who  had 
requested  her  application  form  on  December  1, 1944,  and  whose 
husband,  as  an  active  pro-Japanese  leader  (R.  8),  had  been  re- 
moved to  Santa  Fe  (R.  197),  received  her  renunciation  hearing 
and  executed  her  renunciation  form  on  January  16,  1945  (R. 
196-198). 

On  January  24,  the  Department  of  Justice  published  an  open 
letter  to  the  Chairman  of  Hoshi-Dan  and  Hokoku  Seinen-Dan 
condemning  the  activities  of  the  organizations  and  ordering 
them  to  cease  (T&N,  356).  On  January  26,  1945,  the  second 
group  of  organization  officers  was  removed  to  the  alien  enemy 
internment  camps  (R.  121).  In  all,  171  men  were  removed 
for  internment  as  alien  enemies  on  this  date  (T&N,  356).  On 
January  29,  WRA  gave  assurances  that  "those  who  do  not  wish 
to  leave  the  Center  at  this  time  are  not  required  to  do  so  and 
may  continue  to  live  here  or  at  some  similar  center  until  Jan- 
uary 1,  1946"  (R.  79,  137;  T&N  356).  Appellee,  Sumi,  for- 
mally renounced  her  citizenship  on  February  1,  1945  (R.  151- 
154). 

On  February  11,  1945,  another  contingent  of  about  650 
organization  members  of  Hokoku  Seinen-Dan  and  Hoshi-Dan 
were  served  with  internment  notices  and  removed  (R.  122; 
T&N,  357).  Appellee  Murakami  requested  an  application 
form  on  February  12,  1945  (R.  158) .  On  March  4,  the  Depart- 
ment of  Justice  arrested  and  interned  a  fourth  contingent  of  125 
men  (T&N,  357).  Although  additional  persons  deemed  unde- 
sirable by  WRA  were  thereafter  interned  at  the  request  of  that 
agency,  this  group  was  the  last  of  those  considered  by  the  De- 
partment of  Justice  to  be  troublemakers  (R.  129).  On  March 
14,  1945,  appellee  Murakami  executed  her  formal  renunciation 
(R.  161-164). 
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Seven  out  of  every  ten  citizen  evacuees  at  Tule  Lake  re- 
nounced their  United  States  citizenship.  An  analysis  of  these 
renunciants  shows  that  males  predominated,  for  77  percent  of 
all  male  citizens  were  renunciants  as  compared  to  59  percent 
of  all  females.  It  also  demonstrates  a  predominance  of  trans- 
ferees among  the  renunciants ;  78  percent  of  such  residents  be- 
came renunciants  as  compared  wdth  49  percent  of  the  Old 
Tuleans  (T^N,  359). 

The  renunciations  of  the  three  appellees  who  were  resident 
at  Tule  Lake  were  approved  by  the  Attorney  General  "as  not 
contrary  to  the  interests  of  national  defense"  on  May  3,  1945 
(R.  154, 164. 199).  Commencing  in  June  1945  the  Department 
of  Justice  began  to  receive  a  number  of  requests  to  withdraw 
renunciations  previously  approved,  but  the  vast  majority  of 
such  requests  were  not  received  until  after  the  formal  acceptance 
by  Japan  of  the  terms  of  surrender  on  August  14,  1945  (R.  129- 
130)  .^'  Sumi,  Murakami  and  Shimizu,  respectively,  made  such 
requests  on  August  30,  November  5,  and  December  3,  1945 
(R.  155,  165,201). 

III.  Proceedings  below 

Upon  the  basis  of  the  stipulation  between  the  parties  (supra, 
pp.  8-9)  and  upon  a  record  consisting  of  the  various  affidavits 
filed  in  connection  with  the  respective  motions  for  sunmiary 
judgment,  the  district  court  in  No.  11839  rendered  an  opinion 
on  September  5, 1947  (R.  331-339)  ,=^'  and  on  September  18, 1947, 
filed  findings  of  fact  (R.  341-367)  and  conclusions  of  law 
(R.  367-368).  The  judgment  of  the  district  court  in  No.  11839 
declaring  the  appellees'  renunciations  null  and  void  and  restor- 
ing them  to  the  rights  of  American  citizenship  was  entered 
September  18,  1947  (R.  369-370). 

"  According  to  the  New  York  Times  of  Tuesday.  August  14,  1945,  p.  1,  the 
announcement  was  first  made  by  the  ofiBcial  Japanese  news  agency  early 
that  morning.  The  next  two  days  were  proclaimed  holidays  by  the  President. 
VJ-day  was  proclaimed  on  September  2,  1945,  upon  the  signing  of  the  formal 
surrender  agreement.  However,  it  has  been  suggested  that  as  late  as  October 
1945,  some  segregees  continued  to  believe  that  Japan  was  winning  the  war 
(R.  141;  Cf.  T&N,  308,  325). 

**  This  decision  is  officially  reported  at  73  F.  Supp.  1000. 
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No  opinion  was  rendered  by  the  district  court  in  No.  22082. 
The  court  entered  findings  of  fact  and  conclusions  of  law,  which 
are  identical  with  those  filed  in  No.  11839  except  as  to  jurisdic- 
tion and,   of  course,  Yuichi  Inouye,^^  on  August  27,    1948 

(M.  R.  ).    The  judgment  of  the  court  also  voiding  the 

appellee's  renunciations  and  restoring  them  to  their  rights  of 
citizenship,  and  further  ordering  the  Secretary  of  State  to  treat 
them  as  citizens  of  the  United  States,  was  entered  on  the  same 
day(M.  R. ). 

SPECIFICATION  OF  EBROBS  RELIED  UPON 

In  No.  11839,  the  district  court  erred: 

(1)  In  holding  that  it  had  jurisdiction  under  the  provisions 
of  Section  503  of  the  Nationality  Act  of  1940  (8  U.  S.  C.  903) . 

(2)  In  holding  that  it  had  jurisdiction  under  the  provisions 
of  Section  274  (d)  of  the  Judicial  Code,  as  amended  (now  28 
U.  S.  C.  §§  2201,  2202),  in  invoking  sua  sponte,  the  provisions 
of  that  statute  in  aid  of  its  jurisdiction,  and  in  issuing  a  declara- 
tory judgment  on  the  basis  thereof. 

(3)  In  failing  to  dismiss  the  proceedings  for  want  of  juris- 
diction. 

(4)  In  finding  and  concluding  that  the  renunciations  of 
United  States  citizenship  heretofore  executed  by  the  appellees, 
Murakami,  Sumi,  and  Shimizu  were  involuntary  and  were  the 
result  "of  mental  fear,  intimidation,  and  coercions  depriving 
them  of  the  free  exercise  of  their  will." 

(5)  In  declaring  said  renunciations  to  be  null  and  void  and 
cancelled,  and  in  restoring  said  appellees  to  the  rights  of  the 
United  States  citizenships. 

(6)  In  failing  to  hold  that  said  renunciations  were  voluntary 
and  binding  and  that  said  appellees  had  not  proven  otherwise. 

(7)  In  finding  that  the  renunciation  of  the  appellee  Inouye 
was  the  result  of  undue  influence  and  parental  coercion. 

(8)  In  holding  that  the  renunciation  of  Inouye  is  void  and 
of  no  force  or  effect  because  said  renunciation  was  executed 
when  Inouye  was  18  years  of  age. 

"As  before  stated,  Inouye  is  not  a  party  to  the  proceedings  in  No.  22082. 
812954 — 48 3 
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(9)  In  declaring  the  renunciation  of  said  Inouye  to  be  null 
and  void  and  cancelled,  and  in  restoring  Inouye  to  the  rights 
of  United  States  citizenship. 

( 10)  In  failing  to  hold  that  the  renunciation  of  Inouye  was 
a  voluntary  act  and  in  failing  to  hold  that  the  renunciation 
of  one  18  years  of  age  under  the  provisions  of  Section  401  (i) 
of  the  Nationahty  Act  of  1940,  as  amended  (8  U.  S.  C.  801  (i)) 
was  valid  and  effectual  to  cause  a  loss  of  United  States  na- 
tionality. 

»  *  *  *  • 

In  No.  12082,  the  district  court  erred : 

(1)  In  finding  and  concluding  that  the  renunciations  of 
United  States  citizenship  heretofore  executed  by  the  appellees 
Murakami,  Sumi,  and  Shimizu  were  involuntary  and  were  the 
result  of  mental  fear,  intimidation,  and  coercions  depriving 
them  of  the  free  exercise  of  their  will. 

(2)  In  declaring  said  renunciations  to  be  null  and  void  and 
cancelled,  in  restoring  said  appellees  to  the  rights  of  United 
States  citizenship,  and  in  further  ordering  the  appellant,  as 
Secretary  of  State,  to  recognize  and  treat  said  appellees  as 
citizens  of  the  United  States. 

(3)  In  failing  to  hold  that  said  renunciations  were  volun- 
tary and  binding  and  that  said  appellees  had  not  proven  other- 
wise. 
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SUMMARY  OF  ARGUMENT 

I.  A  judicial  inquiry  into  the  matter  of  an  individual's 
United  States  nationality  is  sanctioned  under  Section  503  of 
the  Nationality  Act  of  1940  when,  and  only  when,  the  individ- 
ual is  claiming  a  right  or  privilege  by  virtue  of  such  nationality 
and  an  agency  or  department  of  the  Government  is  denying 
the  claim  on  the  ground  that  he  is  not  a  United  States  national. 
The  proceedings  in  Nos.  11839  and  12082  were  both  brought 
under  Section  503.  The  dispute  in  No.  12082  arises  by  reason 
of  the  refusals,  following  requests,  of  the  State  Department  to 
issue  passports  to  the  three  appellees  therein.  Since  these  re- 
fusals were  made  on  the  ground  that  such  appellees  were  not 
United  States  nationals  by  reason  of  their  prior  renunciations 
of  citizenship  under  Section  401  (i)  of  the  Nationality  Act,  a 
dispute  exists  within  the  contemplation  of  Section  503,  and  the 
court  below  properly  assumed  jurisdiction  of  that  case. 

In  No.  11839,  however,  the  operative  facts  requisite  to  an 
exercise  of  jurisdiction  under  Section  503  are  lacking.  The 
record  therein  fails  to  demonstrate  that  the  four  appellees 
thereto  have  sought  to  obtain  from  the  respondents  any  right 
or  privilege  which  might  be  afforded  them  as  nationals  of  the 
United  States,  and  plainly  neither  respondent  is  denying  them 
such  rights  or  privileges.  With  respect  to  the  Attorney  Gen- 
eral (since  Section  503  permits  suit  only  against  the  ''head  of 
the  department"  the  appellant  Carmichael,  a  subordinate  of 
the  Attorney  General,  was  improperly  joined),  it  is  submitted 
that  his  prior  action  in  approving  appellees'  renunciations  con- 
stituted a  recognition,  not  a  denial,  of  a  right  of  citizenship, 
that  he  lacks  authority  to  rescind  such  renunciations,  and  that 
in  the  absence  of  any  outstanding  denial  of  such  a  right  or 
privilege  at  the  time  suit  was  commenced  or  presently,  the 
suit  in  No.  11839  is  not  within  the  terms  of  Section  503. 

For  similar  reasons,  a  judgment  under  the  Federal  Declara- 
tory Act  (invoked,  sua  sponte,  by  the  court  below)  is  improper. 
As  above  demonstrated,  no  case  or  controversy  in  the  consti- 
tutional sense  exists  between  the  parties,  and  the  Declaratory 
Judgment  Act  did  not  expand  Mil  the  judicial  power  beyond  the 
scope  of  that  requirement.    Moreover,  since  the  court  below 
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did  not  acquire  jurisdiction  under  Section  503,  it  lacked  author- 
ity to  proceed  against  the  Attorney  General  in  his  official 
capacity  under  a  different  statute. 

11.  This  court,  we  submit,  may  and  should  give  only  slight 
weight  to  the  findings  and  conclusions  below  that  the  renun- 
ciations of  the  three  appellees  common  to  both  appeals  were 
the  result  of  "mental  fear,  intimidation  and  coercion."  E.  g. 
Stork  Restaurant  v.  Sahati,  166  F.  (2d)  348  (C.  C.  A.  9). 
Examination  of  the  record  demonstrates  that  such  a  conclu- 
sion is  supported  neither  by  clear  and  convincing,  nor  even  by 
a  preponderance  of,  evidence  in  any  of  these  cases.  The  proc- 
ess of  renunciation,  designedly  made  cumbersome  for  the  pre- 
cise purpose  of  preventing  hasty  or  coerced  action,  was  carried 
through  by  these  renunciants;  and  despite  the  fact  that  several 
months  thereafter  intervened  before  the  Japanese  capitula- 
tion the  appellees  did  not  seek  to  avoid  the  consequences  of 
their  actions  until  that  event  made  it  advantageous  for  them 
to  do  so.  Examination,  moreover,  of  the  appellees'  contempo- 
raneous statements  at  the  time  of  renunciation,  wholly  unre- 
futed  and  unexplained  by  them  in  this  record,  demonstrate 
that  their  decisions  to  renounce  were  voluntary.  As  against 
such  evidences  of  motivation,  there  are  in  this  record  only  the 
appellees'  own  affidavits  from  which  a  contrary  conclusion 
might  be  drawn.  It  is  plain,  however,  that  the  "law  *  *  * 
assumes  the  freedom  of  the  will  as  a  working  hypothesis" 
{Steward  Machine  Co.  v.  Davis,  301  U.  S.  548,  589)  and  that 
one  seeking  to  overcome  this  hypothesis  must  carry  the  burden 
of  proof.  E.  g.  Hartsville  Mill  v.  United  States,  271  U.  S.  43. 
Appellees'  affidavits,  we  submit,  fail  to  do  so  when  considered 
in  conjunction  with  the  evidence  above  summarized. 

In  the  main  these  affidavits  refer  in  conclusory  fashion  to 
conditions  prevailing  at  Tule  Lake  during  the  renunciation 
period.  The  alleged  existence  of  such  conditions,  of  course, 
does  not  preclude  a  conclusion  that  many  or  all  of  the  Tule 
Lake  renunciants  voluntarily  desired  to  renounce,  and  without 
specific  application  to  the  cases  of  these  appellees,  reliance  upon 
such  conditions  is  manifestly  indecisive.  Hartsville  Mill  v. 
United  States,  supra.  Examination  of  the  entire  record,  more- 
over, leads  as  well  to  the  inference  that  those  of  the  Tule  Lake 
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residents  who  did  renounce  (30  percent  of  those  eligible  to  re- 
nounce did  not  do  so)  were  predisposed  toward  renunciation 
as  to  a  conclusion  that  any  substantial  number  of  them  lacked 
freedom  of  choice  in  the  matter.  Furthermore,  there  is  no  ac- 
ceptable evidence  that  violence  was  exerted  during  the  renun- 
ciation period  against  any  resident  to  force  him  to  renounce 
or  in  consequence  of  his  failure  to  renounce.  Finally,  it  is 
suggested  that  one  in  fear  of  possible  violence  should  he  remain 
loyal  to  the  United  States  would,  unless  pursuaded  by  mere  con- 
siderations of  convenience,  have  sought  transfer  from  Tule 
Lake  rather  than  abjuring  and  renouncing  "all  allegiance  to 
the  United  States  of  America." 

III.  The  appellee  Inouye,  a  party  only  in  No.  11839  and 
consequently  subject  to  the  jurisdictional  infirmities  of  that 
proceeding,  has  made  no  effort  to  prove  that  his  renunciation 
was  involuntary  and  accordingly  the  conclusion  of  the  court 
below  to  that  effect  is  unsupported.  There  is  presented  as  to 
Inouye,  however,  the  further  question  of  whether  the  renun- 
ciation statute  authorized  such  action  on  the  part  of  an  indi- 
vidual 18  years  of  age. 

The  renunciation  statute  was  added  by  amendment  to  the 
Nationality  Act  of  1940.  In  enacting  that  Act  the  Congress  as 
a  matter  of  general  policy  reduced  the  age  of  competence  for 
actions  in  respect  of  matters  of  citizenship  from  the  common 
law  age  of  21  years  to  the  age  of  18  years.  We  submit  for 
reasons  hereinbelow  detailed  that  the  Attorney  General,  whose 
decision  in  such  a  matter  carries  a  strong  presumption  of  cor- 
rectness for  the  reason  that  he  participated  in  the  drafting  of 
the  renunciation  statute,  properly  acted  in  approving  the  re- 
nunciation of  one  18  years  of  age  and  that  such  a  renunciation 
is  binding. 

IV.  Most  of  appellees'  objections  to  constitutionality  have 
no  application  to  this  case  since  the  statute  provided  for  volun- 
tary, unilateral  action  on  the  part  of  renunciants.  The  con- 
tention that  a  natural-born  citizen  may  not  renounce  is  con- 
trary to  the  authorities.  The  Congress  considered  carefully  the 
constitutionality  of  the  statute  and  passed  it  with  knowledge 
of  the  evacuation  and  relocation  programs.  We  submit  that 
its  constitutionality  is  not  subject  to  serious  question. 
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ARGXTMENT 

I.  The  issue  of  jurisdiction  in  No.  11839 

What  is  here  said  with  respect  to  the  power  of  the  Court  to 
entertain  the  proceeding  in  No.  11839  will  have  practical  effect 
only  in  the  case  of  Albert  Yuichi  Inouye,  for  he  alone  among 
the  four  appellees  in  No.  11839  is  not  also  an  appellee  in  No. 
12082.  In  the  latter  case  the  action  was  brought  on  behalf  of 
Murakami,  Sumi,  and  Shimizu  (also  plaintiff-appellees  in  No. 
11839)  against  the  Secretary  of  State  whose  subordinates  have 
admittedly  denied  their  applications  for  passports  on  the 
grounds  that  they  are  no  longer  United  States  nationals  or  citi- 
zens by  reason  of  their  prior  renunciations  under  the  renun- 
ciation statute  (M.  R.  ),    The  jurisdiction  of  the  court 

below  in  No.  12082  is  therefore  apparent  under  the  provisions 
of  Section  503  of  the  Nationality  Act  of  1940  (8  U.  S.  C.  §  903), 
supra,  p.  2,  for  the  Department  of  State,  of  which  the  Sec- 
retary is  the  head,  has  thus  denied  to  each  of  the  three  appellees 
a  claimed  "right  or  privilege  as  a  national  of  the  United  States 
*  *  *  upon  the  ground  that  he  [she]  is  not  a  national  of 
the  United  States     *     *     *." 

But  while  jurisdiction  is  conceded  in  No.  12082,  no  such  con- 
cession is  possible  in  No.  11839.  That  action  was  commenced 
against  the  Attorney  General  and  a  subordinate  oflScial  of  the 
Immigration  and  Naturalization  Service  of  the  Department  of 
Justice.  Paragraph  IV  of  the  amended  complaint  therein  in- 
voked, as  did  the  complaint  in  No.  12082,  the  jurisdiction  of 
the  court  on  the  basis  of  Section  503.  The  record  in  No.  11839, 
however,  is  wholly  barren  of  any  showing  that  the  Attorney 
General  or  other  of&cial  of  the  Department  of  Justice  is,  or 
was  at  the  time  of  the  commencement  of  that  action,  denying 
the  plaintiffs  therein  any  right  or  privilege  as  nationals  of  the 
United  States. 

Despite  this  fact  the  district  court  in  No.  11839  concluded 
not  only  that  it  had  jurisdiction  on  the  ground  alleged,  i.  e., 
section  503.  but  further  that  issuance  of  its  judgment  was 
authorized  by  the  Federal  Declaratory  Judgment  Act,  Section 
274,  of  the  Judicial  Code  (28  U.  S.  C.  2201,  2202,  formerly  28 
U.  S.  C.  400).  Clearly,  neither  statute  warrants  an  exercise  of 
the  judicial  power  in  the  absence  of  some  showing  in  No.  11839 
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that  a  justiciable  controversy  between  the  Attorney  General 
and  the  appellees  therein  exists.  See,  e.  g.,  Federation  of 
Labor  v.  McAdory,  325  U.  S.  450,  461.  We  submit  that  none 
does  exist. 

1.  As  becomes  apparent  from  a  mere  reading  of  Section  503, 
a  cause  of  action  thereunder  arises  only  when  an  individual 
"claims  a  right  or  privilege  as  a  national  of  the  United  States 
[and]  is  denied  such  right  or  privilege  by  any  Department 
or  agency,  or  executive  official  thereof,  upon  the  ground  that 
he  is  not  a  national  of  the  United  States."  In  the  instant  case 
the  Attorney  General,  acting  pursuant  to  the  mandate  of  the 
renunciation  statute  and  long  prior  to  the  institution  of  the 
present  action,  approved  as  not  contrary  to  the  interests  of 
national  defense  the  renunciations  of  United  States  citizenship 
duly  executed  by  the  appellees.  Thereafter,  each  was  interned 
as  an  alien  enemy  by  orders  of  the  Attorney  General  issued 
in  the  latter  part  of  1945  and  each  was  ordered  released  from 
such  confinement  early  in  1946.^°  Insofar  as  the  record  shows, 
however,  this  temporary  internment  under  the  provisions  of 
the  Alien  Enemy  Act  of  1798  "  generated  no  assertions  by 
the  appellees  that  their  rights  as  alleged  United  States  nationals 
were  being  denied.  In  any  event  any  potentiality  of  con- 
troversy due  to  such  internment  disappeared  upon  their  release 
long  before  the  institution  of  this  action  and,  indeed,  if  there 
had  been  an  actual  controversy,  it  would  have  become  moot 
even  if  suit  had  been  brought  prior  to  such  release.  Mills  v. 
Green,  159  U.  S.  651.  Neither  the  Attorney  General  nor 
any  other  official  of  the  Department  of  Justice  has  taken  any 
further  action  with  respect  to  these  appellees,  and,  we,  submit, 
in  the  period  since  their  releases  they  cannot  point  to  any 
denial  of  a  right  or  privilege  by  an  official  of  the  Depart- 
ment of  Justice  which  might  be  asserted  by  a  national  of  the 

"  Murakami,  Sumi,  and  Shimizu  wei'e  each  ordered  interned  on  August  31, 
1945;  they  were  ordered  released  on  various  dates  all  falling  in  February 
1946  (R.  157,  168,  205).  Inouye  was  ordered  interned  on  November  29,  1945, 
and  was  released  by  order  dated  March  27,  1946  (R.  193). 

"  50  U.  S.  C.  21,  made  operative  during  World  War  II  by  a  series  of 
Presidential  Proclamations.  (See,  e.  g..  Presidential  Proclamation  #2255 
(10  Fed.  Reg.  8947).) 
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United  States.  Accordingly,  we  submit  that  the  power  to 
entertain  the  proceeding  in  No.  11839  is  not  to  be  found  in  the 
provisions  of  Section  503  of  the  Nationality  Act.*- 

Appellees,  moreover,  cannot  seek  to  justify  the  assumption  of 
jurisdiction  by  the  court  below  under  this  statute  on  the  basis 
of  an  implied  waiver  by  the  defendants.  The  issue  was  at  least 
inferentially  posed  by  the  pleadings.  In  answer  to  that  para- 
graph of  the  complaint  alleging  ''jurisdiction  herein  by  virtue 
of  Title  8,  United  States  Code,  Section  903,"  paragraph  IV  of 
the  answer  stated  that  the  defendants:  "Neither  admit  nor  deny 
the  conclusion  of  law  comprising  Paragraph  IV  of  the  said  com- 
plaint, regarding  the  question  of  jurisdiction  as  a  matter  to  be 
determined  by  the  Court"  (R.  17-18).*^  Moreover,  the  absence 
in  the  answer  of  a  specific  denial  of  the  jurisdictional  allegation 
of  the  complaint  is  immaterial.     It  was  the  duty  of  the  court 


^^  Tlie  requisite  denial  of  a  claimed  right  cannot,  of  course,  be  found  in 
the  action  of  the  Attorney  General,  taken  long  prior  to  the  institution  of 
suit,  in  approving  appellees'  renunciations.  Consideration  thereof  by  the 
Attorney  General  was  a  duty  placed  upon  him  by  the  renunciation  statute 
and  a  refusal  by  him  to  act  might  of  itself  have  constituted  a  denial  of  the 
rights  therein  conferred  upon  United  States  citizens  to  execute  wartime 
renunciations  of  citizenship.  Similarly  a  denial  by  the  Attorney  General 
of  a  request  to  rescind  such  a  renunciation  would  not  constitute  a  denial 
based  upon  the  ground  that  the  applicant  was  not  a  citizen  or  national  of  the 
United  States  since  no  authority  is  vested  in  the  Attorney  General  to  make 
such  rescission. 

**  It  is  to  be  noted  that  par.  Ill  of  the  amended  complaint  alleges,  inter  alia, 
that,  "the  defendants  deny  that  plaintiffs  are  nationals  of  the  United  States 
and  have  denied  the  plaintiffs  rights  and  privileges  as  nationals  of  the  United 
States  *  *  *"  (R.  3)  and  that  in  par.  Ill  of  the  answer  (R.  17)  this 
allegation  would  seem  to  have  been  admitted.  In  view,  however,  of  the  con- 
tent of  par.  IV  of  the  answer  immediately  following,  this  admission,  if  it  be 
deemed  relevant  to  the  issue  of  jurisdiction,  would  appear  to  have  been  in- 
advertent. Moreover,  since  the  allegation  of  the  complaint  is  in  the  past 
tense,  the  admission  may  be  taken  as  accurate  in  view  of  the  fact  previously 
referred  to  that  appellees  had  been  subject  to  brief  internment  as  alien 
enemies,  without,  however,  implying  that  jurisdiction  existed  at  the  time 
the  action  was  commenced.  In  any  event,  it  is  axiomatic  that  jurisdiction  of 
the  subject  matter  may  not  be  conferred  by  consent  of  the  parties.  E.  g. 
Gain-esville  v.  Brown  Crummer  Inv.  Co.,  277  U.  S.  54,  59 ;  Woolsey  v.  Security 
Trust  Co.,  74  F.  (2d)  334,  335  (C.  C.  A.  5) .  This  would  seem  especially  to  be 
true  where,  as  here,  suits  against  public  officers  in  their  official  capacities, 
must  satisfy  the  terms  of  Congressional  consent.  Stanley  v.  Schtvalhy  162 
U.  S.  255,  270  ;  Becker  v.  Cnmmings,  296  U.  S.  74,  78.  Of.  Minnesota  v.  United 
States,  305  U.  S.  382,  388-389. 


35 

below,  just  as  it  is  now  incumbent  upon  this  Court,  to  deter- 
mine the  existence  of  jurisdiction.  As  stated  by  this  Court  in 
Southern  Pacific  Co.  v.  McAdoo,  82  F.  (2d)  121,  at  121: 

The  question  we  have  to  decide  is  whether  the  District 
Court  had  jurisdiction  of  this  proceeding.  Though  not 
raised  by  the  parties,  this  question  is  necessarily  before 
us  and  must  be  decided.  Mitchell  v.  Maurer,  293  U.  S. 
237, 244, 55  S.  Ct.  162,  79  L.  Ed.  338. 

This  Court  has  also  held  that  an  issue  as  to  the  jurisdiction  of 
the  trial  court  is  not  waived  by  failure  to  raise  the  issue  at  that 
stage,  if  it  is  subsequently  raised  on  appeal.  The  Taigen  Maru, 
73F.  (2d)922. 

For  the  reasons  hereinabove  stated,  we  submit  that  the  court 
below  erred  in  concluding  that  it  had  jurisdiction  by  virtue  of 
Section  503  and  that  this  Court,  if  satisfied  that  jurisdiction 
was  not  conferred  under  the  Declaratory  Judgment  Act,  should 
reverse  the  judgment  and  dismiss  the  proceedings  in  No.  11839.** 

2.  The  foregoing  considerations  underline  the  absence  in 
No.  11839  of  an  ''actual  controversy"  requisite  to  the  granting 
of  relief  under  the  Declaratory  Judgment  Act.  Accordingly,  we 
submit  that  the  court  below,  which  sua  sponte  invoked  that 
Act  in  aid  of  its  jurisdiction,  erred  in  so  doing. 

The  essence  of  what  has  occurred  in  No.  11839  is  that  the  ap- 
pellees therein  have  asserted  that  they  are  United  States  citi- 
zens and  by  bringing  their  suit  have  challenged  the  Attorney 
General  to  deny  their  assertions.  ( Cf .  F.  W.  Maurer  &  Sons  Co. 
v.  Andrews,  30  F.  Supp.  637  (E.  D.  Pa.))     No  action  is  being 

"  Section  503  by  its  terms  permits  the  institution  of  an  action  thereunder 
against  the  "head  of  *  *  *  [the]  department  or  agency"  which  is  deny- 
ing the  claimed  right  or  privilege.  Thus  even  if  the  court  below  were  correct 
in  its  assumption  of  jurisdiction  on  the  basis  of  this  statute,  it  would  appear 
that  its  judgment  should  have  been  entered  only  against  the  Attorney  Gen- 
eral and  that  William  A.  Carmichael  should  have  been  dismissed  as  a  party 
defendant.  Carmichael,  the  substituted  successor  to  Albert  Del  Guercio 
(R.  340),  is  a  subordinate  oflBcial  of  the  Immigration  and  Naturalizatioii 
Service  and  is  thus  a  functionary  of  the  Department  of  Justice.  See  8 
U.  S.  C.  100  whereby  that  Service  "is  created  and  established  in  the  Depart- 
ment of  Justice."  Moreover,  Carmichael,  as  is  apparent  from  his  title,  is 
subordinate  to  the  Commissioner  of  Immigration  and  Naturalization  who  is 
himself  "an  oflScer  of  the  Department  of  Justice"  who  performs  "all  his 
duties  under  the  direction  of  the  Attorney  General."    8  U.  S.  C.  101. 
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taken  by  the  Attorney  General  in  deprivation  of  the  appellees' 
rights;  no  action  is  threatened.  There  are  not  here,  as  there 
were  in  Perkins  v.  Elg,  307  U.  S.  325  (in  which  the  issuance  of  a 
declaratory  judgment  concerning  an  issue  of  nationality  was 
approved),  threats  of  imminent  deportation  outstanding  (see 
307  U.  S.  at  328).  In  the  circumstances  of  that  case  the 
issuance  of  the  declaratory  judgment  was  in  aid  of  the  tradi- 
tional injunctive  powers  of  a  court  of  equity;  here  there  is 
no  occasion  for  judicial  intervention  and  in  fact  none  is  per- 
mitted. The  appellees  find  themselves  in  the  disadvantageous 
position  of  having  signed  formal  written  renunciations  of 
United  States  citizenship.  Unless  such  renunciations  were 
invalid,  they  have  thereby  lost  their  former  nationality.  This 
however,  is  not  by  fiat  of  the  Attorney  General  but  by  Act 
of  Congress — 8  U.  S.  C.  801  (i).  In  short,  there  is  no  pres- 
ent controversy  between  appellees  and  the  Attorney  General. 
Nor,  for  that  matter,  has  there  ever  been  any  controversy  be- 
tween them  in  respect  of  the  subject  matter  of  this  action,  since 
the  Attorney  General's  approval  of  their  renunciations  was  in 
compliance  with  their  purported  voluntary  requests  that  he  do 
so  and  since  the  Congress  gave  him  no  power  to  restore  citizen- 
ship thus  cast  off. 

The  judicial  function  is  the  determination  of  actual  contro- 
versies between  parties  (Federation  oj  Labor  v.  McAdory, 
supra),  and  "claims  based  merely  upon  'assumed  potential  in- 
vasions' of  rights  are  not  enough  to  warrant  judicial  interven- 
tion." Ashwander  v.  Tennessee  Valley  Authority,  297  U.  S.  288, 
324-325.  Here,  moreover,  it  is  clear  that  appellees  have  no 
reason  to  fear  a  future  invasion  of  their  claimed  rights  by  the 
Attorney  General.  Cf.  Eccles  v.  Peoples  Bank,  333  U.  S.  426, 
434-435. 

We  submit  that  the  Congress  approached  the  limit  of  its  con- 
stitutional power  in  enacting  Section  503  of  the  Nationality 
Act  of  1940,  supra.  (Cf.,  e.  g.,  Muskrat  v.  United  States,  219 
U.  S.  346 ;  Federation  of  Labor  v.  McAdory,  supra.)  There  it  is 
provided  that  when  a  claimed  right  or  privilege  of  citizenship 
is  denied  on  grounds  of  noncitizenship  an  action  can  be  brought. 
The  emphasized  words  demonstrate  the  existence  of  contro- 
versy.   But  where,  as  here,  there  is  no  denial,  jurisdiction  exists 
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neither  under  Section  503  nor  under  the  Declaratory  Judgment 
Act.  Cf .  New  Jersey  v.  Sargent,  269  U.  S.  328 ;  Nashville,  C.  & 
St.  L.  Ry.  Co.  V.  Wallace,  288  U.  S.  249;  Cofjman  v.  Breeze 
Corporation,  Inc.,  323  U.  S.  316.     We  so  submit.'' 

What  has  been  said  with  reference  to  the  absence  of  a  justici- 
able controversy,  of  course,  applies  a  fortiori  to  appellant  Car- 
michael,  as  to  whom  the  record  is  completely  barren  of  any 
suggestion  of  controversy.  There  are,  however,  further  objec- 
tions to  the  action  of  the  court  below  in  invoking,  sua  sponte, 
the  Declaratory  Judgment  Act  in  aid  of  its  jurisdiction  over 
the  Attorney  General. 

Admittedly  Section  503  of  the  Nationality  Act  authorizes 
a  district  court  to  entertain  a  suit  against  the  head  of  an  ex- 
ecutive department,  in  his  official  capacity,  regardless  of  his 
district  of  official  or  personal  residence,  provided  that  the  terms 
of  the  statute  are  met.  That  Section,  like  Section  9  (a)  of 
the  Trading  With  the  Enemy  Act  (50  U.  S.  C,  App.  §  9  (a)), 
authorizes  suit  in  the  district  of  plaintiff's  residence  only  if 
the  action  is  within  the  consent  of  the  statute.  See  Becker  Co. 
V.  Cummings,  296  U.  S.  74,  78;  Cummings  v.  Deutsche  Bank,  300 
U.  S.  115,  118;  Cf.  United  States  v.  Sherwood,  312  U.  S.  584, 
586.  However  absent  such  consent,  a  Government  officer 
officially  residing  in  the  District  of  Columbia  is  beyond  the 
reach  of  the  process  of  courts  outside  that  District.  Butter- 
worth  V.  Hill,  114  U.  S.  128;  Hill  v.  Wallace,  259  U.  S.  44,  49, 
72;  Cf.  United  States  v.  Tacoma  Oriental  S.  S.  Co.  (9  Cir.), 
86  F.  (2d)  363,  367-369.  And,  obviously,  mere  acquisition  of 
jurisdiction  over  an  officer  in  his  official  capacity  pursuant  to 
such  a  consent  does  not  confer  jurisdiction  over  him  for  pur- 
poses other  than  those  for  which  the  consent  was  given.  Duis- 
berg  v.  Crowley,  54  F.  Supp.  365,  368  (D.,  N.  J.).  Accordingly, 
even  if  the  court  below  had  properly  acquired  jurisdiction  over 
the  Attorney  General  in  his  official  capacity  within  the  terms  of 
the  consent  given  by  Section  503,  he  was  before  the  court  only 

"  It  may  be  suggested,  moreover,  that  Congress  by  enacting  a  special 
statute — Section  503 — carefully  defining  the  circumstances  in  which  a  decla- 
ration of  United  States  nationality  may  be  obtained,  did  not  contemplate 
or  intend  that  thereafter  resort  for  this  purpose  should  also  be  available 
under  the  Declaratory  Judgment  Act.  In  this  connection  it  should  be  noted 
that  Perkins  v.  Elg,  supra,  was  decided  prior  to  the  enactment  of  the  statute. 
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for  the  purposes  of  that  section  and  the  court  erred  in  placing 
rehance  upon  the  Declaratory  Judgment  Act  as  conferring  any- 
different  or  greater  judicial  authority  than  that  given  by  Section 
503.  Especially  is  this  so  where,  as  here,  there  is  no  Congres- 
sional consent  to  suit  against  him  as  an  officer,  except  as  it  may 
be  found  in  Section  503,  with  the  consequence  that  the  judgment 
would  have  to  go  against  him  as  a  person  in  order  to  avoid  the 
implication  of  an  unauthorized  suit  against  the  United  States. 
Cf .  Philadelphia  Co.  v.  Stimson,  223  U.  S.  605,  619-620.  That 
the  case  involves  no  controversy  with  the  Attorney  General 
as  a  person  seems  clear. 

We  submit  that  since  the  suit  does  not  come  within  the  con- 
sent of  Section  503,  the  pendency  of  a  complaint  improperly 
seeking  relief  thereunder  could  give  the  court  below  no  authority 
to  proceed  beyond  the  jurisdictional  question,  and  certainly 
none  to  grant  relief  under  a  different  statute,  the  jurisdictional 
requirements  of  which  had  not  been  satisfied  in  any  respect. 
Accordingly,  we  submit,  the  district  court  clearly  erred  in  invok- 
ing the  Declaratory  Judgment  Act  in  aid  of  its  jurisdiction. 

II.  The  renunciations  of  the  Tule  Lake  segregants 

We  discuss  herein  seriatim,  in  the  chronological  order  of 
their  renunciations,  the  cases  of  Shimizu,  Sumi,  and  Murakami. 
The  issue  as  to  whether  the  renunciation  of  Inouye  is  binding 
is  discussed  separately  in  a  following  section  because  (1) 
Inouye  is  not  an  appellee  in  No.  12082,  and  his  case  is  therefore 
subject  to  being  dismissed  if,  as  hereinabove  suggested,  there  is 
a  lack  of  jurisdiction  in  No.  11839,  and  (2)  because  Inouye  was 
not  a  segregant  and  the  conglomerate  of  conditions  at  Tule 
Lake  upon  which  the  other  appellees  so  largely  rely  in  contend- 
ing for  the  cancellation  of  their  renunciations  is  not  applicable. 
Moreover,  as  we  see  it,  the  validity  of  Inouye's  renunciation 
turns  principally  if  not  entirely  upon  a  question  of  statutory 
interpretation,  i.  e.,  whether  the  renunciation  of  one  18  years 
old  is  effective  under  the  statute. 

The  appellees  here  discussed  are  not  alone  in  seeking  can- 
cellation of  their  renunciations.  In  the  consolidated  cases  of 
Aho  et  al.  v.  Clark  et  al.,  and  Furuya  et  at.  v.  Clark  et  al., 
77  F.  Supp.,  806  (N.  D.,  Cal.),  approximately  2,300  plaintiff- 
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renunciants  formerly  resident  at  Tule  Lake  sought  rescission  of 
their  renunciations  on  grounds  substantially  identical  with 
those  here  urged.  Since  issuance  of  the  opinion  of  Goodman, 
D.  J.,  in  those  cases,  some  2,156  additional  persons  have  been 
joined  in  these  actions  as  parties  plaintiff.  Thus  the  vast 
majority  of  the  5,371  native-born  persons  of  Japanese  ancestry 
who  signed  renunciations  of  their  American  citizenship  in  1945 
while  resident  at  Tule  Lake  are  represented  in  the  Abo  and 
Furuya  cases. 

The  decision  of  the  district  court  in  those  cases  leaves  the 
matter  still  in  abeyance.  There  the  court  ruled  that  factors 
inherent  in  the  situation  at  Tule  Lake,  "singly  or  in  combina- 
tion, cast  the  taint  of  incompetency  upon  any  act  of  renun- 
ciation made  under  their  influence  by  American  citizens  in- 
terned without  Constitutional  sanction,  as  were  the  plain- 
tiffs." ^  77  F.  Supp.  806  at  808."'  The  court,  however, 
further  ruled  that  the  Government  might  designate  such  of 
the  plaintiffs  as  in  its  opinion  "acted  freely  and  voluntarily" 
in  renouncing  and  that  as  to  such  persons  further  hearings 
would  be  held.  As  to  those  not  thus  designated  within  specified 
time  limits  **  a  decree  of  cancellation  is  to  be  entered.  Ibid, 
at  812. 

In  the  instant  proceeding  upon  the  record  herein,  the  district 
court  entered  judgment  for  the  appellees.     It  is  important  to 


^*  There  is  no  issue  in  this  case  concerning  the  constitutionality  of  the 
laws  or  the  validity  of  the  regulations  pursuant  to  which  the  assembly, 
relocation,  and  segregation  centers  were  established  and  operated.  The 
exclusion  order  was  valid  and  "any  forcible  measure  must  necessarily  entail 
some  degree  of  detention  or  restraint  whatever  method  of  removal  is 
selected."  Korematsu  v.  United  States,  323  U.  S.  214,  223.  Unlike  Ex  parte 
Endo,  323  U.  S.  283,  the  present  case  presents  no  issue  as  to  the  permissible 
"degree  of  detention."  There  is  no  suggestion  that  any  of  the  appellees 
at  any  time  sought  or  desired  leave  clearance  from  any  of  the  centers  until, 
long  after  their  renunciations,  they  made  their  applications  to  depart,  which 
were  granted.  Indeed,  at  the  time  of  their  renunciations,  the  Endo  case  had 
been  decided  and  the  leave  clearance  procedures  involved  in  that  case  were 
not  in  effect. 

"  In  so  ruling  the  court  placed  reliance  on  its  decision  in  United  States 
V.  Kuwabara,  .56  F.  Supp.  716,  notwithstanding  the  fact  that  it  seems  to  have 
been  overruled  by  this  Court  in  Takeyuma  v.  United  Statea,  156  F.  2d  437, 

"  Since  extended  from  the  date  originally  specified  because  of  the  joinder 
of  additional  plaintiffs. 
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note,  however,  that  the  findmgs  of  fact  and  conclusions  of  the 
court  below  were  reached  solely  upon  documentary  evidence 
and  without  opportunity  to  hear  testimony  or  to  observe  the 
demeanor  of  witnesses.  In  such  circumstances,  where  the  deci- 
sion is  rendered  upon  the  basis  of  affidavits,  depositions,  or 
the  like,  it  is  well  established  that  the  courts  should  give  and 
will  give  only  slight  weight  to  the  findings  of  the  district  court. 
Stork  Restaurant  v.  Sahati,  166  F.  (2d)  348  (C.  C.  A.  9)  ; 
Equitable  Life  Assur.  Soc.  of  the  United  States  v.  Irelan,  123 
R  (2d)  462,  464  (C.  C.  A.  9) ;  Cf.  Smith  v.  Royal  Ins.  Co., 
125  F.  (2d)  222,  224  (C.  C.  A.  9),  cert,  den.,  316  U.  S.  695; 
Societe  Suisse  Pour  Valeurs  de  Metaux  v.  Cummings,  99  F.  (2d) 
387,  391  (App.  D.  C),  cert,  den.,  306  U.  S.  631. 

Turning  to  a  consideration  of  the  renunciations  here  in- 
volved, it  is  to  be  observed  that  the  process  of  renunciation 
was  one  of  considerable  duration.  Under  the  Attorney  Gen- 
eral's regulations  establishing  the  procedures  to  be  followed 
under  the  renunciation  statute,*^  one  seeking  to  execute  a  "for- 
mal written  renunciation"  as  prescribed  by  the  statute  had  to 
take  three  preliminary  steps.  First,  a  request  in  writing  had 
to  be  sent  to  the  Attorney  General  in  order  to  obtain  the  official 
printed  form  for  an  "Application  for  Permission  to  Renounce 
United  States  Nationality."  Second,  the  prospective  renun- 
ciant  was  required  to  execute  and  return  this  form  to  the  At- 
torney General.  A  hearing  date  was  then  set  and  prior  to  exe- 
cuting a  formal  renunciation  the  applicant  had  to  appear  before 
a  hearing  officer  who  was  empowered  to  recommend  approval 
or  disapproval  of  the  renunciation  to  the  Attorney  General. 
These  time-consuming  procedures,  designedly  made  cumber- 
some for  the  precise  purpose  of  minimizing  the  possibility  of 
coercion  or  mistake  (R.  107),  were  carried  out  by  each  of  the 
appellees  under  discussion.  Shimizu,  the  earliest  renunciant 
of  the  three,  requested  that  the  printed  application  form  be 
sent  her  by  letter  dated  December  1,  1944  (R.  193-194) ;  she 
executed  the  form  on  December  28,  1944  (R.  196) ;  and  was 
afforded  her  hearing  on  January  16,  1945  (R.  196-197).     The 

*^  These  regulations  appear  in  9  Fed.  Reg.  12241,  and  the  pertinent  parts 
thereof  are  set  forth  in  Appendix  B,  infra. 
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corresponding  dates  in  the  case  of  Sumi  are — December  29, 
1944  (requested  printed  form,  R.  148) ;  January  20,  1945  (exe- 
cuted the  form,  R.  149-150) ;  and  February  1,  1945  (hearing, 
R.  151-153).  Those  for  Murakami  are— February  12,  1945 
(R.  158) ;  March  1,  1945  (R.  159-160) ;  and  March  14,  1945 
(R.  161-163). 

Thus  in  two  cases  slightly  over  one  month,  and  in  the  third 
approximately  one  and  one-half  months,  elapsed  between  the 
times  when  the  appellees  first  expressed  a  desire  to  renounce 
and  the  dates  upon  which  the  final  acts  of  renunciation  were 
accomplished.  There  are  indications  in  the  record,  moreover, 
that  the  desires  of  two  of  these  appellees  to  renounce  ex- 
tended for  even  greater  lengths  of  time  than  appears  from  the 
foregoing  facts.  In  her  request  for  the  printed  "Application 
for  Permission  to  Renounce"  Sumi  stated  that  "I  have  anxiously 
waited  for  this  bill  [the  renunciation  statute]  to  become  effec- 
tive" (R.  148).  And  even  after  Shimizu  had  taken  the  ulti- 
mate step  of  signing  a  renunciation  of  United  States  nationahty 
on  January  16,  1945,^°  this  appellee  wrote  two  letters,  one  on 
March  1,  1945,  to  the  Attorney  General  in  which  she  asked 
speedy  approval  of  her  renunciation  (R.  199-200)  and  the 
second  to  her  hearing  officer,  Charles  Rothstien,  on  March  16, 
1945,  in  which  she  expressed  her  "firm  belief  and  determina- 
tion" that  she  and  her  family  "be  repatriated  to  Japan  on  the 
next  exchange  of  nationals"  (R.  200).  Finally,  it  is  to  be  noted 
with  respect  to  all  three  appellees  that  their  renunciations  were 
not  approved  by  the  Attorney  General  until  May  3,  1945  (R. 
154,  164,  199).  At  no  time  prior  to  this  date  did  any  of  the 
appellees  seek  to  avoid  the  consequences  of  their  acts,  nor  did 
they  do  so  until  after  the  unconditional  surrender  of  Japan 
was  announced  by  the  President  on  August  14,  1945.^^ 

""The  renunciation  form  signed  by  Shimizu  contained,  as  did  all  others 
executed  pursuant  to  the  renunciation  statute,  the  following  statement : 

"I  hereby  renounce  my  United  States  Nationality  and  all  its  rights  and 
privileges  and  abjure  and  renounce  all  allegiance  to  the  United  States  of 
America  in  accordance  with  Section  401  (i)  of  the  Nationality  Act  of  1940 
as  amended." 

°'  This  announcement  preceded  the  holding  of  formal  surrender  ceremonies 
in  Tokyo  Bay  on  September  2,  1945.    See  1946  Britannica  Year  Book,  p.  415. 
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From  the  foregoing,  it  becomes  at  once  obvious  that  appellees' 
renunciations  were  not  impulsive  acts  performed  in  a  tempo- 
rary state  of  apprehension  or  disaffection.  Rather,  we  submit, 
these  circumstances  suggest  steady  perseverance  in  a  precon- 
ceived and  voluntary  course  of  action,  Cf .  Clement  v.  Buckley 
Mercantile  Co.,  172  Mich.  243,  137  N.  W.  657,  661.  Even  if  it 
were  assumed,  contrary  to  what  we  believe  to  be  the  fact,  that 
appellees'  initial  steps  in  seeking  renunciation  were  taken  out 
of  a  desire  to  give  an  appearance  of  conformity  with  the  major- 
ity of  Tule  Lake  citizens,  ample  opportunity  for  reconsidera- 
tion and  disclosure  was  certainly  afforded.  This  is  particularly 
true  with  respect  to  the  hearings  accorded  the  appellees.  Such 
hearings  were  conducted  by  officers  specifically  instructed  not 
only  to  explore  every  possibility  of  coercion  but  also  ''to  deter- 
mine whether  there  was  any  group  which,  although  voluntarily 
renouncing,  nevertheless  was  so  clearly  pro-American  and  so 
clearly  acting  solely  out  of  bitterness  that  some  change  in  the 
regulations  or  in  the  statute  should  be  considered"  (R.  114). 
If  any  sign  of  coercion  was  detected  the  hearing  officer  was  not 
to  permit  the  signing  of  a  renunciation  form  (ibid.) ;  in  cases 
where  the  hearing  officer  believed  the  applicant  to  be  acting 
out  of  resentment  he  was  instructed  not  to  recommend  either 
approval  or  disapproval  but  instead  to  enter  such  belief  in  a 
memorandum  of  record  (R.  113).  In  these  cases  the  hearing 
officers  took  neither  of  these  steps  but  instead  recommended 
approval  of  the  appellees'  renunciations  (R.  154,  164,  199; 
Cf.,  also,  R.  145-146, 146-147, 173). 

As  previously  suggested,  moreover,  these  hearings  provided  a 
particularly  appropriate  opportunity  for  disaffirming  their  os- 
tensible desire  to  renounce  if  in  fact  the  appellee  was  not  desir- 
ous of  doing  so.  At  these  hearings  no  person  of  Japanese  descent 
other  than  the  renunciant  was  permitted  in  the  hearing  room 
(R.  117).  And  while  the  fact  that  a  Tule  Lake  resident  had 
reached  the  stage  of  being  summoned  for  a  hearing  might  have 
been  ascertained  by  other  residents,  there  is  no  proof  in  the 
record  that  it  was  readily  discoverable  whether  or  not  this  hear- 
ing had  resulted  in  a  report  recommending  renunciation  to  the 
Attorney  General  or  what  action,  usually  occurring  after  an 
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interval  of  many  weeks,  that  ofl&cial  had  taken  with  respect  to 
the  individual's  renunciation.  Instances  did  occur  where  in- 
dividuals who  had  reached  the  hearing  stage  disclaimed,  for 
reasons  not  known,  a  desire  to  renounce  thereat  (R.  118-119). 
As  before  pointed  out,  however,  appellees  gave  no  intimation 
on  the  occasion  of  their  hearings,  nor  did  they  assert  at  any  time 
prior  to  the  final  Japanese  capitulation  that  their  acts  of  renun- 
ciation were  other  than  voluntary.  Instead,  the  appellees  made 
statements  at  their  respective  hearings  which,  we  believe, 
demonstrate  that  such  acts  were  the  result  of  considered  judg- 
ment uninfluenced  by  any  factors  legally  cognizable  as  coercion 
and  which  are  wholly  unexplained  in  their  afl&davits  of  record. 
These  omissions  are  the  more  significant  since  they  had  been 
served  with  the  copies  of  the  transcripts  of  their  hearings  set 
forth  in  the  record  in  this  case  prior  to  the  dates  upon  which 
they  executed  such  afiidavits.  We  now  examine  the  records  of 
such  renunciation  hearings  and  in  so  doing  comment  on  the 
affidavits  introduced  by  the  appellees  purporting  to  explain  the 
true  nature  of  their  acts  of  renunciation. 

Mutsu  Shimizu  applied  for  the  printed  "Application  for  Per- 
mission to  Renounce"  on  December  1,  1944  (R.  193-194) ;  she 
was  accorded  a  hearing  and  formally  renounced  on  January  16, 
1945  (R.  196-199) ;  her  renunciation  was  approved  by  the  At- 
torney General  on  May  3, 1945  (R.  199) .  Shimizu,  having  been 
schooled  in  Japan  between  the  years  1920-1931  (R.  195),  is  to 
be  classified  as  a  Kibei,  a  group  notoriously  difficult  of  assimila- 
tion (cf.  R.  100,  135;  Dembitz,  op.  cit.  supra  note  25,  at  p. 
209).  In  her  affidavit  of  record  (R.  320-321)  she  asserts,  fol- 
lowing a  recitation  with  some  specificity  of  a  number  of  condi- 
tions allegedly  prevailing  at  Tule  Lake  during  the  renunciation 
period  and  certain  facts  pertaining  to  her  own  economic  and 
psychological  status  at  that  time,  that  she  "would  not  have 
renounced  but  for  these  conditions  and  influences  which  bound 
her  mental  processes  to  the  degree  that  said  affiant  was  not  able 
to  realize  the  gravity  of  her  step  in  renouncing  her  citizenship" 
(R.321). 

Turning,  however,  to  the  contemporaneous  statements  made 
by  Shimizu  at  the  time  of  her  act  of  renunciation  we  find  that 
she  affirmed  to  her  hearing  officer  that  she  had  signed  the  offi- 
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cial  "Application  for  Permission  to  Renounce"  because  of  her 
"own  desire  [and]  without  being  forced"  (R.  197).  When 
asked  by  the  officer  why  she  wished  to  renounce  she  replied 
simply,  "I  grew  up  in  Japan  and  I  had  all  of  my  training  there" 
(ibid.).  Shimizu,  whose  husband,  a  noncitizen  (R.  197),  was  at 
that  time  interned  at  Santa  Fe,  New  Mexico,  was  not  content, 
however,  to  let  the  matter  rest  with  the  execution  of  her  renun- 
ciation on  January  16,  1945.  On  March  1,  1945,  she  wrote  the 
Attorney  General  a  letter  (R.  199-200)  which  can  only  be  con- 
strued as  a  request  that  he  expedite  approval  of  her  renuncia- 
tion, and  on  March  16, 1945,  she  wrote  a  further  letter  addressed 
to  her  hearing  officer  (R.  200-201)  in  which  she  expressed  her 
"firm  belief  and  determination"  that  she  and  her  family  "be 
repatriated  to  Japan  on  the  next  exchange  of  nationals."  That 
evidence  of  acts  and  statements  made  subsequent  to  naturaliza- 
tion is  competent  to  prove  the  state  of  mind  existing  at  the  time 
of  naturalization  is  established.  Luria  v.  United  States,  231 
U.  S.  9.  We  assume  on  general  principles  and  on  the  basis  of 
this  authority  that  the  converse  is  equally  true  and  that  Shi- 
mizu's  statements  in  the  foregoing  letters  may  be  used  to 
demonstrate  her  state  of  mind  at  the  time  of  renunciation. 
When  considered  in  conjunction  with  the  statements  actually 
made  at  her  hearing,  we  submit  that  they  lead  to  the  conclusion 
that  Shimizu  renounced  because  she  desired  to  return  to  Japan. 
Tsutako  Sund,  also  a  Kibei  (R.  152),  applied  for  an  official 
"Application  for  Permission  to  Renounce"  by  letter  received  at 
the  Department  of  Justice  on  December  29,  1944  (R.  148). 
She  was  accorded  a  hearing  and  renounced  on  February  1,  1945 
(R.  151-154).  Her  renunciation  was  approved  on  May  3, 
1945  (R.  154).  As  in  the  case  of  Shimizu,  Sumi's  affidavit 
(R.  317-319)  makes  copious  reference  to  concurrent  conditions 
at  Tule  Lake.    She  concludes,  however,  in  a  different  fashion : 

That  as  a  result  of  the  detention  and  isolation,  and 
the  pressures  of  pro-Japanese  groups  upon  said  affiant's 
husband  to  have  said  husband  force  said  affiant  to  re- 
nounce her  citizenship,  ♦  *  *  that  said  husband 
finally  went  against  his  will  with  the  result  in  the  end  of 
forcing  said  affiant,  against  her  will,  to  renounce  her 
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citizenship.    Said  affiant  at  no  time  willingly  submitted 
to  the  formal  act  of  applying  for  her  renunciation  papers 
(R.319). 
We  submit  as  a  matter  of  law  that  the  statement  quoted 
above,  which  is  the  only  purported  evidence  introduced  by 
appellees  to  explain  Sumi's  renunciation,  would  be  entirely  m- 
sufficient  even  if  standing  alone  to  establish  the  fact  of  duress 
or  coercion.    Even  as  a  matter  of  pleading  a  petition  or  com- 
plaint alleging  the  existence  of  fraud  or  coercion  must  "state 
distinctly  the  particular  acts  of  fraud  and  coercion  relied  on, 
specifying  by  whom  and  in  what  manner  they  were  perpetrated, 
with  such  definiteness  and  reasonable  certainty  that  the  court 
might  see  that,  if  proved,  they  would  warrant  the  setting  aside 
of"  the  act  allegedly  coerced.     Chamberlain  Machine  Works  v. 
United  States,  270  U.  S.  347,  349.    A  fortiori  this  rule  is  appli- 
cable to  the  specificity  of  the  evidence  adduced.     Where,  as 
here,  evidence  is  entirely  lacking  as  to  the  nature  or  quality 
of  the  allegedly  coercive  acts  performed  by  Sumi's  husband, 
there  is  a  basic  insufficiency  warranting  dismissal.     Cf.,  also 
Bogert  v.  Southern  Pacific  Co.,  285  Fed.  46  (E.  D.,  N.  Y.)  to  the 
effect  that  an  affidavit  containing  conclusions  of  law  and  fact 
can  be  used  as  evidence  only  in  so  far  as  it  sets  forth  definite 
statements  of  fact,  and  Cornwell  v.  Southern  Maryland  Trust 
Co.,  289  Fed.  939,  941-942,  and  cases  there  cited,  to  the 
effect  that  doubtful  or  ambiguous  statements  contained  in  an 
affidavit  will  be  construed  against  the  affiant  on  the  assump- 
tion that  the  affiant  did  not  dare  to  use  stronger  ones. 

The  entire  record  of  Sumi's  renunciation  hearing  is,  we  think, 
illuminating.  In  addition  to  stating  that  she  wished  to  re- 
nounce because  "I  am  going  back  [to  Japan]  with  my  hus- 
band" (R.  152),  she  twice  reiterated  that  she  favored  renuncia- 
tion because  she  had  to  return  to  Japan  for  the  reason  that 
her  aged  father  was  a  resident  of  that  country  (R.  152,  153). 
When  informed  by  the  hearing  officer  that:  "You  can  still  go 
back  [to  Japan]  without  giving  up  your  citizenship,"  she  replied 
merely  that:  "I  don't  care,  I  want  to  go  back  anyway."  (R. 
153.)     Surely  this  latter  statement  is  not  one  arising  from  an 
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apprehension  of  the  disastrous  consequences  which  might 
attend  a  failure  to  achieve  renunciation,  but  is  one  of  indiffer- 
ence. We  submit  that  an  analysis  of  these  statements,  wholly 
unexplained  in  her  afi&davit  leads  to  the  conclusion  that  Sumi 
renounced  because  she  deemed  it  advantageous  to  do  so  in  view 
of  her  intended  return  to  Japan.^^ 

Miye  Mae  Murakami,  a  permanent  resident  of  this  country, 
requested  an  oflScial  application  form  by  letter  dated  February 
12,  1945  (R.  158).  She  was  afforded  a  hearing  and  renounced 
on  March  14,  1945  (R.  161-164).  Her  renunciation  was  ap- 
proved May  3,  1945  (R.  164). 

Murakami's  affidavit  of  record  (R.  314-316)  may  best  be 
evaluated,  we  submit,  in  the  light  of  the  statements  made 
by  her  at  her  renunciation  hearing.  The  following  excerpts 
are  taken  from  that  hearing  : 

Q.  (By  hearing  officer.)  Why  do  you  want  to  re- 
nounce your  citizenship? 

A.  Because  I  want  to  go  back  to  Japan,  and  I  won't 
need  it  when  I  am  there. 

*  *  *  *  * 

Q.  Your  husband  is  issei? 

A.  Yes. 

Q.  Has  he  petitioned  for  repatriation? 

A.  Yes. 

*  *  *  *  * 
Q.  Why  don't  you  stay  [here]  ? 

A.  My  husband  is  going  back.      He  has  a  mother 
there.     I  go  where  he  goes. 
Q.  Is  that  the  only  reason? 
A.  Yes. 


"As  previously  noted,  Sumi,  in  her  original  letter  requesting  an  applica- 
tion form,  stated  that  "I  have  anxiously  waited  for  this  [renunciation]  bill 
to  become  effective"  (R.  148).  That  this  evidence  of  her  state  of  mind 
preceding  the  renunciation  period  is  relevant  and  competent  would  seem 
plainly  to  follow  upon  the  analogies  presented  by  United  States  v.  Holtz, 
54  F.  Supp.  63,  71  (N.  D.,  Cal.),  and  Schurmann  v.  United  States,  264  Fed. 
917,920  (CCA.  9). 
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Q.  You  can  go  to  Japan  without  renouncing  your 
citizenship. 

A.  That  way  it  is  better. 

Q.  It  isn't.  There  is  absolutely  no  connection  be- 
tween the  two. 

A.  We  don't  want  it  when  we  go  there. 

Q.  Suppose  you  want  to  come  back? 

A.  We  will  just  have  to  stay  there,  I  guess. 
«  *  *  *  * 

Q.  Are  you  loyal  to  Japan?' 

A.  I  think  so. 

Q.  You  understand  if  you  give  up  your  citizenship 
you  can't  get  it  back,  and  if  you  do  that  and  go  to  Japan, 
you  can't  come  back  here? 

A.  Yes  (R.  161-163). 

We  submit  that  a  reading  of  this  evidence  relating  to  Mura- 
kami's act  of  renunciation  can  lead  to  but  one  conclusion — 
that  she  renounced  because  of  her  desire  to  return  to  Japan 
with  her  husband  and  because  of  her  belief  that  once  there 
her  American  citizenship  would  prove  a  handicap  rather  than 
an  asset.  In  stating  the  latter  belief  she  exhibited  no  regret 
at  the  loss  of  citizenship — it  would  merely  be  an  unwanted 
impediment  in  Japan — nor  did  she  demonstrate  any  sense  of 
panic  or  hysteria  such  as  she  now  asserts  caused  her,  in  part, 
to  renounce. 

Murakami's  present  explanation  of  that  act  is  by  no  means 
clear.  Near  the  outset  of  her  affidavit  she  alleges  that  "said 
affiant  renounced  her  citizenship  due  to  an  erroneous  and 
insidious  report  prevailing  throughout  the  Center  that  unless 
an  American  citizen  Japanese  renounced  his  or  her  citizenship, 
that  said  citizen  would  not  be  able  to  join  his  or  her  family 
or  spouse  when  said  Japanese  subjects  were  to  be  repatriated 
to  Japan"  (11.315). 

It  is  to  be  observed  that  the  foregoing  allegation  is  in  legal 
contemplation  one  of  mistake  and  not  coercion.  The  former, 
it  would  appear  clear,  presupposes  a  free  exercise  of  judgment 
(although  based  on  erroneous  premises) ;  the  latter,  pressure 
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depriving  one  of  such  freedom.  Thus,  were  the  allegation  that 
Murakami  renounced  due  to  an  ''erroneous  and  insidious  report 
prevailing  throughout  the  Center"  inherently  creditable,  an 
issue  might  arise  as  to  whether  or  not  Murakami's  renunciation 
should  have  been  set  aside  on  grounds  of  mistake.  This,  how- 
ever, was  not  the  course  taken  by  the  courts  below — their  find- 
ings and  conclusions  (Cf.  R.  368,  M.  R.  — )  were  to  the  effect 
that  Murakami's  renunciation  was  the  result  of  "mental  fear, 
intimidation,  and  coercion."  Furthermore,  the  record  totally 
fails  to  establish  by  the  requisite  "plain  and  convincing  evi- 
dence beyond  reasonable  controversy"  that  Murakami's  re- 
nunciation was  made  under  a  misapprehension.  Union  Cen- 
tral Life  Insurance  Company  v.  Deutser,  13  F.  Supp.  313,  319 
(D.  Md.)  aff'd  81  F.  2d  139  (C.  C.  A.  4) .  In  fact  the  strongest 
evidence  in  the  record  that  Murakami's  alleged  belief  that  she 
had  to  renounce  in  order  to  accompany  her  husband  on  his  re- 
turn to  Japan  actually  was  erroneous  is  her  hearing  ofl5.cer's 
statements  to  her  that:  "You  can  go  to  Japan  without  renounc- 
ing your  citizenship,"  and  that:  "There  is  absolutely  no  con- 
nection between"  renunciation  and  a  return  to  Japan  (R.  162, 
see  supra,  p.  47).  These  statements,  it  is  submitted,  should 
certainly  have  been  sufficient  to  elicit  inquiries  from  Murakami 
had  she  in  fact  been  under  the  belief  that  renunciation  was  a 
prerequisite  to  a  return  to  Japan.  Furthermore,  Murakami's 
contemporaneous  statement  as  to  the  reason  for  desiring  re- 
nunciation does  not  inspire  confidence  in  her  present  claim  of 
mistake.  When  asked  directly  by  her  hearing  officer  why  she 
wished  to  renounce  she  answered  not  that  she  wished  to  return 
to  Japan  and  therefore  desired  to  renounce,  but  instead 
answered :  "Because  I  want  to  go  back  to  Japan,  and  I  won't 
need  it  when  I  am  there"  (R.  161). 

Turning  again  to  Murakami's  affidavit,  we  find  that  she 
further  states,  following  a  recitation  of  Center  conditions,  that 
"said  affiant  realizes  that  it  was  such  an  irrational  state  of  mind, 
accompanied  by  several  years  detention  and  isolation  and  in- 
security, threats  and  fears  which  finally  resulted  in  pressure  of 
the  pro-Japanese  groups  depriving  said  affiant  of  her  own  free 


49 

will,  and  being  bound  by  said  pressures  to  renounce  her  citizen- 
ship, contrary  to  her  best  judgment"  (R.  316).'' 

These  statements,  however,  if  taken,  as  they  were  obviously 
taken  by  the  courts  below,  as  purporting  to  establish  duress  or 
coercion  as  a  ground  for  rescinding  the  renunciation,  are  anti- 
thetical to  the  plea  of  mistake  above-noted.  In  view  of  this  con- 
flict, we  submit  that  the  courts  below  erred  in  setting  aside 
Murakami's  renunciation  on  grounds  of  coercion  and  duress. 
As  stated  in  Prudential  Insurance  Co.  v.  Fidelity  Union  Trust 
Co.,  128  N.  J.  Eq.  327, 15  A.  2d  888, 890 : 

It  is  firmly  established  that  mere  annoyance  and  vex- 
ation will  not  constitute  duress,  and  to  avoid  a  contract 
on  such  ground  it  is  not  sufficient  to  merely  show  exer- 
tion of  pressure  by  threats,  but  it  must  clearly  appear 
that  the  threats  employed  actually  subjugated  the  mind 
and  will  of  the  person  against  whom  they  were  directed 
and  were  thus  the  sole  and  efficient  cause  of  the  action 
which  he  took.    [Italics  supphed.] 
We  submit  that  the  record  of  Murakami's  renunciation  hear- 
ing, as  to  which  she  is  wholly  silent  in  her  affidavit,  leads  direct- 
ly to  the  conclusion  that  she  renounced  because  she  deemed  it 
advantageous  to  do  so  in  view  of  her  intended  return  to  Japan. 
***** 
As  Mr.  Justice  Cardozo  stated  for  the  Court  in  Steward  Ma- 
chine Co.  V.  Davis,  301  U.  S.  548  at  589-590:    "*     *     *     to 
hold  that  motive  or  temptation  is  equivalent  to  coercion  is  to 
plunge  the  law  in  endless  difficulties.    The  outcome  of  such  a 

■^Murakami's  reference  (R.  315)  to  the  fears  engendered  for  her  life 
"several  times"  when  "rough  looking,  tough  talking  men  would  invade" 
the  women's  washroom  "and  threaten  to  assault  any  woman  who  had  not 
yet  renounced  their  citizenship,"  does  not  make  it  clear  whether  or  not  she 
personally  witnessed  such  invasions,  or  merely  heard  that  such  incidents 
had  occurred.  Nor  does  she  say  when  they  occurred  with  reference  to  the 
period  between  February  12,  1948,  when  she  requested  an  application  form 
(R.  158 )  and  March  14, 1945,  when  she  actually  renounced  (R.  163-164) .  As 
previously  indicated  (p.  25,  supra),  the  mass  removals  of  organization  mem- 
bers from  the  Tule  Lake  Center  had  occurred  prior  to  the  later  date.  (Cf. 
R.  5-«).  Moreover,  it  is  evident  from  her  subsequent  statements  (R.  165- 
167),  that  such  occurrences  did  not  seem  to  her  to  be  of  sufficient  importance 
to  warrant  mention  prior  to  this  litigation. 
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doctrine  is  the  acceptance  of  a  philosophical  determinism  by 
which  choice  becomes  impossible.  Till  now  the  law  has  been 
guided  by  a  robust  common  sense  which  assumes  the  freedom 
of  the  will  as  a  working  hypothesis  in  the  solution  of  its  prob- 
lems." Cf.  Gregg  Cartage  Co.  v.  United  States,  316  U.  S.  74, 
79-80.^*  It  is  axiomatic  that  one  seeking  to  overcome  this 
working  hypothesis  by  a  plea  of  duress  bears  the  burden  of 
proof.  Mason  v.  United  States,  17  Wall.  67,  74;  Savage  v. 
United  States,  92  U.  S.  382,  387-388;  Hartsville  Mill  v.  United 
States,  271  U.  S.  43.  Whether  in  the  ordinary  case  this  burden 
can  be  satisfied  only  by  the  presentation  of  "clear  and  con- 
vincing" evidence  (Cf .  Bertschinger  v.  Campbell,  99  Wash.  142, 
168  P.  977)^^  as  in  the  kindred  pleas  of  fraud  and  undue  in- 
fluence (9  Wigmore,  Evidence  (3rd  ed.),  Sec.  2498,  p.  329),  or 
whether  a  mere  "preponderance"  is  required  need  not,  we  be- 
lieve, be  here  determined.  Here,  many  months  intervened 
between  the  appellees'  acts  of  renunciation  and  the  making  of 
their  first  assertions  that  such  acts  were  involuntary.  In  the 
meantime  Japan  had  capitulated.  "Where  there  has  been  a 
delay  on  the  part  of  the  party  pleading  duress,  clear  and  conclu- 
sive evidence  will  be  required  to  explain  the  failure  to  proceed." 
Eherstein  v.  Willetts,  134  111.  101,  24  N.  E.  967,  969,  and 
cases  there  cited.  Cf.  Sternback  v.  Friedman,  23  Misc.  Rep. 
173,  50  N.  Y.,  Supp.  1025.  Black,  Rescission  and  Cancellation 
(1916),  vol.  1,  Sec.  223,  p.  589.  The  appellees,  however,  have 
failed,  we  submit,  to  approximate  even  the  lesser  quantum  of 
proof  referred  to  above. 

We  submit  upon  a  review  of  the  foregoing  evidence,  which  is 
the  only  evidence  contained  in  the  record  directly  relating  to 

"  "How  far  one  by  an  exercise  of  free  will  may  determine  his  general 
destiny  or  his  course  in  a  particular  matter  and  how  far  he  is  the  toy  of 
circumstances  has  been  debated  through  the  ages  by  theologians,  philosophers, 
and  scientists.  Whatever  doubts  they  have  entertained  as  to  the  matter, 
the  practical  business  of  government  and  administration  of  the  law  is  obliged 
to  proceed  on  more  or  less  rough  and  ready  judgment  based  on  the  assump- 
tion that  mature  and  rational  persons  are  in  control  of  their  own  conduct." 

"See  also  Wilkerson  v.  Bishop,  47  Tenn.  24,  29-30;  Philadelphia  Fixture 
and  Equipment  Corp.  v.  Carroll,  126  Pa.  Sup.  454,  191  Atl.  216;  Chatfield  v. 
Seattle,  198  Wash.  179,  88  P.  2d  582;  Black,  Rescission  and  Cancellation 
(1916),  vol.  2,  §  6(J7,  p.  1537. 
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these  three  appellees,  that  it  is  at  very  least  equally  as  inferable 
that  they  renounced  for  the  reason  stated  by  them  at  their 
renunciation  hearings,  as  that  they  were  compelled  to  do  so 
against  their  true  desires.  Accordingly,  the  courts  below  erred 
in  setting  aside  and  cancelling  such  renunciations.  Even  if  it 
can  be  said  that  two  inconsistent  inferences  as  to  the  reasons 
why  each  renounced  may  be  drawn  on  the  one  hand  from  a 
reading  of  the  transcripts  of  their  renunciation  hearings  and 
on  the  other  from  a  reading  of  the  appellees'  affidavits  despite 
their  inherent  weaknesses,  the  result  must  be  the  same.  Penn 
Ry.  Co.  v.  Chamberlain,  288  U.  S.  333,  339  and  cases  there  cited; 
New  York  Life  Ins.  Co.  v.  King,  93  F.  (2d)  347, 353  (C.  C.  A.  8), 
and  cases  cited;  Ligget  &  Myers  Tobacco  Co.  v.  DeParcq,  66  F. 
(2d)  678,  684  (CCA.  8). 

As  stated  in  the  case  last  cited :  ".  .  .  where  proven  facts  give 
equal  support  to  each  of  two  inconsistent  inferences,  judgment 
must  go  against  the  party  upon  whom  rests  the  burden  of  sus- 
taining one  of  the  inferences  as  against  the  other"  66  F.  (2d)  678 
at  684.  Application  of  this  doctrine  in  and  of  itself  should,  as 
above  suggested,  be  dispositive.  If  more  be  needed,  however, 
we  submit  that  the  appellees  have  failed  to  achieve  even  an 
equivalence  of  inferences.  As  against  the  purported  reasons 
advanced  in  their  affidavits,  of  necessity  open  to  severe  scrutiny 
because  self-serving  (Cf.  Dixie  Ohio  Express  Co.  v.  Lowery,  115 
F.  (2d)  56  (C  C  A.  5) ;  Drennin  v.  Heard,  211  Fed.  335  (C  C  A. 
5))  there  stand  unexplained  not  only  the  records  of  their  con- 
temporaneous statements  made  at  the  renunciation  hearings 
but  also  (1)  the  persistence  exhibited  by  Shimizu  after  the  fact 
of  her  renunciation — a  persistence  which  can  hardly  be  ex- 
plained (nor  is  there  any  attempt  to  explain  it)  on  the  ground  of 
coercive  pressure  since  the  act  of  renunciation  itself  would  have 
been  sufficient  evidence  of  her  sympathies;  (2)  the  absence  in 
Sumi's  affidavit  of  any  description  of  the  nature  or  quality  of  the 
allegedly  coercive  actions  of  her  husband  in  forcing  her  renun- 
ciation— an  insufficiency  of  itself  warranting  dismissal  (supra, 
p.  45),  and  which  is  to  be  contrasted  with  the  clarity  of  the  rea- 
sons for  renouncing  advanced  by  her  at  her  hearing;  and  (3) 
the  inconsistencies  contained  in  Murakami's  own  affidavit  in 
which  she  avers  in  the  same  document  first  that  her  decision  to 
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renounce  was  a  voluntary  one  although  based  on  an  alleged 
erroneous  impression  and  second  that  she  was  deprived  through 
coercion  of  the  right  to  exercise  her  judgment  in  the  matter. 
As  above  stated  the  only  materials  introduced  by  the  appel- 
lees into  the  record  which  purport  to  deal  in  any  way  with  the 
actual  states  of  mind  of  the  appellees  themselves  at  the  time 
of  renunciation  are  their  own  affidavits.  Otherwise  such  ma- 
terials, as  exemplified  by  the  brief  affidavit  of  Dr.  Kunkel 
(R.  311-313),  attempt  only  to  establish  the  hypothesis  that 
during  the  renunciation  period  "the  residents  in  general  did 
not  possess  mental  freedom  but  on  the  contrary  were  subject 
to  circumstances  that  were  inherently  coercive  in  nature"  (R. 
312).^*^    Even  if  accepted  as  proved  this  hypothesis,  taken 

"  It  is  the  Government's  position  that  the  opinions  expressed  in  the  affi- 
davits and  exhibits  of  record  should  be  excluded  from  consideration  as  evi- 
dence, under  the  terms  of  the  stipulation  of  submission  on  the  merits  (R. 
323),  upon  the  ground  that  they  do  not  state  "factual  matter."  In  any  event, 
in  so  far  as  they  may  suggest  inferences  from  acceptable  evidence,  they 
merely  recite  conceivable  factors  that  might  or  might  not  have  entered  into 
appellees'  decisions  to  renounce. 

The  appellees  (R.  152,  161,  197),  like  the  majority  of  adult  transferees  at 
Tule  Lake  (see  notes  22-25,  p.  15,  supra;  cf.  R.  95-96,  140,  258,  261,  264,  309- 
310,  325)  had  decided,  for  whatever  reason,  to  make  their  future  homes  in 
the  Orient.  It  is  said  that  many  others  were  "fence  sitters"  who  wished  to 
conduct  themselves  in  such  a  manner  as  to  leave  open  the  possibility  of  ex- 
patriation during  or  after  the  war  (see,  e.  g.,  R.  37,  266;  cf.  T  &  N,  342.) 
It  has  been  suggested  that  there  was  considerable  vacillation  between  the 
groups  (R.  37)  depending  largely  upon  the  course  of  the  war  (R.  264;  cf. 
T  &  N,  88.)  According  to  the  above-mentioned  opinions,  the  underlying 
factors  and  influences  that  led  to  many  decisions  to  renounce  were  as 
follows : 

1.  Loyalty  to  Japan.  (R.  135,  221,  251,  261 ;  T  &  N,  340-341.  Cf.  46-47, 
53,  54,  57,  66,  81,  265  ;  T  &  N,  100-102.) 

2.  Belief  that  Japan  would  win  the  war  and  that  a  pro-Japanese  recoi'd 
would  be  advantageous.  (R.  141,  264;  T  &  N,  325-326.  Cf.  R.  36,  95-96,  221; 
T&N,  98-100.) 

3.  Assumption  that  renunciants,  who  later  changed  their  minds,  could  es- 
cape consequences.  (T  &  N,  326;  R.  90;  cf.  R.  129.) 

4.  Desire  to  avoid  service  in  United  States  armed  forces.  (R.  70,  84,  90, 
115,  138,  233 ;  T  &  N,  326,  339,  359.     Cf.  R.  36,  56.  80,  82,  326 ;  T  &  N.  317). 

5.  Anger  and  frustration  because  of  prewar  prejudice  and  discrimination 
against  their  race,  climaxed  by  hardships  and  losses  incident  to  the  evacua- 
tion program.     (R.  88,  223-224;  T  &  N.  349.     Cf.  R.  30,  292 ;  T  &  N,  95.) 

6.  Fear  of  public  hostility  and  dread  of  economic  hardships  incident  to 
relocating  outside  of  centers  at  some  future  date.     (R.  70,  74,  75,  77,  89-90, 
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alone,  would  not  suffice  to  exculpate  the  appellees.  Hartsville 
Mill  V.  United  States,  271  U.  S.  43,  48.  Certainly  an  ardent 
Hokoku  Seinen-dan  member  could  hardly  contend  that  his 
renunciation  should  be  rescinded  merely  because  he  was  a 
resident  at  Tule  Lake  during  the  renunciation  period. 
Equally,  we  believe,  is  this  true  of  renunciants  who  were  segre- 
gated at  Tule  Lake  because  they  had  made  previous  applica- 
tions for  repatriation.  An  expressed  desire  to  return  to  Japan 
during  a  time  of  total  war  between  that  nation  and  this  may 
well  be  regarded  as  tantamount  to  an  expression  of  willingness 
to  serve  in  that  nation's  war  effort.  These  are  but  examples 
to  demonstrate  what  the  court  below  itself  acknowledged — 
that  irrespective  of  the  alleged  existence  of  "inherently  coer- 
cive" conditions,  "the  plaintiffs'  [appellees']  rights  are  to  be 
considered  and  determined  separately  and  according  to  the 
facts  pertaining  to  them"  (R.  331-332).  Cf.  Hartsville  Mill 
V.  United  States,  supra. 

115,  136-137,  140,  226,  296,  298 ;  T  &  N,  345-350.  Cf.  R.  36,  37,  233.  But, 
see  R.  234.) 

7.  Desire  to  remain  with  members  of  families  who  had  been  or  might  be 
interned  as  dangerous  alien  enemies  and  possibly  removed  or  repatriated 
to  Japan.  (R.  70,  90,  115,  138-139;  T  &  N,  326,  350-351.  Cf.  R.  152, 
162,  180.) 

8.  Desire  to  keep  on  friendly  terms  with  pro-Japanese  acquaintances, 
neighbors  and  associates.     (R.  81,  T  &  N,  3.51-352 ;  cf.  R.  307-308.) 

As  indicated,  infra,  pp.  55-57,  there  is  no  acceptable  evidence  that  resort 
was  had  to  violence  or  threats  of  violence  to  induce  renunciations.  There 
are,  however,  sharply  conflicting  opinions  among  the  affiants  as  to  whether 
or  not  fears  of  physical  violence  played  any  substantial  part  in  the  decisions 
to  renounce.  The  opinions  range  from  the  belief  that  such  fears  were 
negligible  (R.  91,  121,  126-127,  142)  to  the  assumption  that  earlier  acts  of 
violence  had  controlling  influence  in  many  cases  (R.  228,  268-269).  Also, 
a  number  of  the  affiants  speak  of  the  heavy  increase  of  applications  for 
renunciation  after  December  17,  1944,  as  "mass  hysteria"  (e.  g.,  R.  308), 
"a  state  bordering  on  panic"  (R.  79),  etc.  In  most  of  such  instances  it  is 
impossible  to  tell  whether  an  affiant  has  reference  to  a  kind  of  fanaticism 
(cf.  R.  284),  contagious  excitement  (cf.  T  &  N,  342)  or  merely  the  per- 
suasive, scale-tipping,  influence  of  majority  opinion  (cf.  R.  308).  In  any 
event,  all  affidavits  make  it  plain  that  possible  fears  of  violence  and  group 
influence  constituted  only  two  factors,  among  many,  whicli  may  have  led 
to  individual  decisions  to  renounce.  Even  if  taken  at  face  value,  they 
establish  no  more  than  a  partial  catalog  of  possible  motives  and  reasons 
for  such  decisions  in  particular  cases,  and  fall  far  short  of  proving  coercion 
in  any  case. 
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Even  were  the  rule  otherwise,  however,  the  appellees'  sug- 
gested premise  that  the  large  number  of  Tule  Lake  renuncia- 
tions can  only  be  explained  on  the  basis  of  surrounding  cir- 
cumstances should  be  viewed  with  considerable  skepticism. 
At  the  outset  there  is  the  fact  that  30  percent  of  Tule  Lake 
citizens  eligible  to  renounce,  surely  not  too  differently  circum- 
stanced, did  not  do  so.  Secondly,  although  the  percentage  of 
renunciants  at  Tule  Lake  vastly  exceeded  those  at  the  other 
relocation  centers,  it  is  not  to  be  forgotten  that  Tule  Lake 
residents  in  the  main  were  segregees  who  had  displayed  previous 
attitudinal  differences  from  the  majority  of  the  West  Coast 
evacuees.  The  very  great  majority  of  all  persons  who  had  been 
designated  for  segregation  at  Tule  Lake  following  registration 
received  such  designation  as  a  result  of  either  a  negative  an- 
swer to  Question  28  (see  pp.  12, 14^15,  supra)  or  a  prior  request 
for  repatriation  (R.  94) .  We  make  no  claim  that  one  so  acting 
was  ipso  facto  loyal  to  Japan,  although,  as  previously  remarked, 
an  applicant  for  repatriation  must  necessarily  have  contem- 
plated the  possibility  of  being  drafted,  if  not  actually  volun- 
teering, for  service  in  Japan's  war  effort."  Nevertheless,  it 
should  occasion  little  surprise  that  this  group  later  displayed  a 
far  greater  predilection — greater  in  fact  than  even  the  authori- 
ties had  anticipated — toward  renunciation  than  did  nonsegre- 
gees.^®  The  point  may  be  further  elaborated.  It  will  be  re- 
called (see  p.  26,  supra)  that  78  percent  of  the  transferees 
renounced  whereas  only  49  percent  of  the  Old  Tuleans  so  acted. 
It  is  true  that  the  composition  of  neither  of  these  two  groups 
was  entirely  uniform.  But  whereas  the  transferee  group  was 
merely  sprinkled  with  adult  individuals  who  moved  to  Tule 
Lake  in  order  to  accompany  members  of  their  families,  a  very 
substantial  proportion  of  Old  Tuleans  were  not  true  segregants, 
but  had  preferred  to  remain  at  Tule  Lake  rather  than  to  move 
to  another  center  (T&N,  104).     In  these  circumstances  it  is  to 


"  There  may  be  no  doubt  that  those  applying  for  repatriation  or  ex- 
patriation, particularly  in  the  early  days  of  the  war  before  segregation 
occurred,  hoped  for  an  early  return  to  Japan  in*espective  of  whether  the 
war  was  still  in  progress.    ( See  R.  96. ) 

°' It  will  be  further  remembered  (see  p.  16,  supi-a)  that  about  one-half 
of  the  adult  Tule  Lake  population  were  Kibei  who  had  lived  and  had  been 
educated  in  Japan  during  some  period  of  their  lives  (T&N,  370). 
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be  noted  that  in  every  instance,  up  to  and  including  renunica- 
tion,  where  data  is  available  to  analyze  a  division  of  attitudes 
following  segregation,  the  transferees  were  much  more  prepon- 
derantly antiadministration,  anti-American  and  pro-Japanese 
than  were  the  Old  Tuleans.  This  was  true  with  respect  to  the 
early  "status  quo"  issue,  it  continued  markedly  to  be  true  with 
respect  to  membership  in  the  resegregationist  organizations, 
and  it  remained  true  with  respect  to  renunciation.  From  a 
bare  review  of  these  facts  alone,  we  submit,  it  is  as  equally 
inferable  that  the  mass  of  Tule  Lake  renunciants  were  pre- 
disposed towards  renunciation  and  voluntarily  renounced  as 
that  they  were  the  victims  of  coercion. 

It  should  be  further  remarked  that  by  and  large  the  record 
is  barren  of  any  indication  that  violence  or  threats  of  violence 
occurred  during  the  renunciation  period  itself.  There  are  re- 
peated references  to  the  murder  of  Hitomi  on  July  2,  1944. 
Plainly,  however,  that  incident  happened  long  prior  to  the 
time  any  issue  of  renunciation  or  nonrenunciation  could  have 
arisen.  Hitomi' s  murder  and  the  almost  concomitant  inu  beat- 
ings (see  supra,  p.  20)  occurred  not  because  the  victims  were 
refusing  to  renounce  but  because  as  alleged  informers  they 
represented  a  threat  to  persons  actively  or  verbally  opposing 
policies  of  the  Center's  administration. '^    That  similar  acts  of 

»» As  previously  noted  (supra,  p.  20)  there  has  been  considerable  specu- 
lation as  to  the  actual  motivation  for  the  murder  of  Hitomi.  Moreover, 
while  much  has  been  made  of  this  murder,  it  would  not  appear  extraordinary 
that  one  homicide  and  a  number  of  physical  assaults  should  occur  in  any 
community  of  18,000  population  over  the  course  of  a  year. 

It  is  nowhere  suggested  in  the  record  that  popular  dislike  for,  and  sanc- 
tioning of  violence  against  supposed  informers  was  pec-uliar  to  the  segrega- 
tion center  at  Tule  Lake.  As  previously  noted,  the  brand  inu  dates  back  to 
a  period  long  before  the  war  and  was  linked  with  the  code  of  the  Japanese 
Immigrants  which  forbade  divulging  detrimental  information  outside  the 
racial  group.  (T&N,  21.)  It  seems  evident  that  this  code  had  a  bearing 
on  he  Government's  inability  to  seek  out  the  disloyal  prior  to  excavation 
(see,  id.,  20-21;  cf.  Korematsu  v.  United  States,  .323  U.  S.  214,  218^219), 
as  it  did  upon  WRA's  difficulties  in  apprehending  and  obtaining  convic- 
tions of  wrongdoers  in  the  centers  (see,  e.  g.,  R.  49) .  In  November  and  De- 
cember 1942,  according  to  a  WRA  report,  the  arrest  of  evacuees  suspec-ted  of 
beating  supposed  informers  at  the  Poston  and  Manzanar  Centers  were  fol- 
lowed by  mass  demonstrations  for  their  release.  (WRA  Quarterly  Report, 
Oct  1  to  Dec.  31,  1942,  pp.  31-40.)  At  Manzanar  several  hundred  men 
"went  to  the  hospital  to  demand  the  surrender  of  the  beaten  man,  but  he 
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violence  were  not  generally  indulged  in  where  the  issue  was 
merely  an  individual's  choice  not  to  renounce  may  readily  be 
inferred  from  the  facts  that  many  persons  openly  resigned  from 
the  resegregationist  organizations  and  that  about  1,500  citizen 
evacuees  at  Tule  Lake  chose  not  to  renounce.  Yet  no  instances 
of  violence  either  against  the  resigners  or  the  nonrenunciants 
are  on  record.  Cf .  R.  121, 127.^°  And  with  respect  to  the  Hitomi 
murder  and  the  inu  beatings  above  discussed,  none  of  which 
directly  related  to  an  issue  of  renunciation,  it  may  certainly  be 
said  that  such  events,  having  occurred  long  prior  to  the  re- 
nunciation period,  cannot  be  regarded  as  having  had  a  coercive 
effect  on  the  renunciants.  Cf.  Central  Acceptance  Corp.  v. 
Nash  Blue  field  Motor  Co.,  104  W.  Va.  174,  139  S.  E.  654; 
Worcester  v.  Eaton,  13  Mass.  371;  Ellison  v.  Pingree,  69  Utah 
468,  231  Pac.  827,  83 1."'  Finally  it  is  to  be  noted  that  a  major 
proportion  of  the  membership  of  the  resegregationist  organiza- 


had  hidden  himself  so  effectively  that  the  searchers  left,  convinced  that  he 
had  been  removed  earlier"  (id.  pp.  36-37).  The  crowd  demanding  release 
of  the  prisoner  refused  to  disband  even  after  tear  gas  had  been  thrown,  and, 
as  a  result  of  an  attempt  to  run  an  automobile  into  the  machine  gun  posi- 
tions, the  military  police  opened  fire,  killing  two  evacuees  and  wounding 
nine  others  (id.  p.  37).     (See  and  cf.  T&N,  45-52;  but  cf.  R.  297.) 

*"  No  contrary  inference  may  be  drawn  from  the  fact  that  on  January  18, 
1945,  Mr.  John  Burling,  a  Department  of  Justice  official,  addressed  an  open 
letter  to  the  chairman  of  the  Hoshi-dan  and  Hokoku  Seimen-dan  stating  in 
part :  "I  am  well  aware  that  your  two  organizations  have  put  pressure  on 
residents  of  this  center  to  exert  loyalty  to  Japan,  and  that  in  a  number 
of  cases  physical  violence  was  employed.  *  *  *  It  is  as  treasonable  to 
coerce  others  into  asserting  loyalty  to  Japan  here  as  it  would  be  outside.  All 
these  activities  will  stop."  (R.  216).  This  letter  is  to  be  viewed  in  con- 
junction with  the  reiterated  statements  contained  in  Mr.  Burling's  affidavit 
of  record  (R.  92-144)  that  no  incidents  of  violence  during  the  renunciation 
period  were  reported  to  him,  with  the  fact  that  he  was  extremely  concerned 
over  the  large  number  of  Tule  Lake  residents  that  were  seeking  renunciation 
(R.  124),  and  with  the  further  fact  that  he  and  the  Department  of  Justice 
were  exploring  every  feasible  method  of  eliminating  the  presence  of  any 
possible  coercive  factors  (cf.  R.  107,  109-110,  113-114,  117,  121-122,  128). 

"  Statements  in  two  of  the  affidavits  filed  on  behalf  of  the  appellees  (R. 
228-230,  289)  seem  to  refer  to  a  knifing  of  a  young  segregee,  as  having  had 
some  relationship  to  the  renunciation  program.  This  incident  is  described 
in  excerpts  from  a  letter  (T&N,  353-354)  and  is  said  to  have  occurred  in 
October  1944.  Although  the  letter  was  purportedly  written  by  a  repentant 
renunciant,  it  does  not  even  suggest  that  the  knifing  was  committed  for 
the  purpose  of  coercing  renunciation.     See,  also,  T&N,  319. 
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tions,  the  obvious  potential  source  of  violence,  was  removed 
from  the  scene  early  in  the  renunciation  period.  Officers  in- 
cumbent at  the  outset  of  this  period  were  afforded  first  oppor- 
tunity of  renouncing  and  were  thereupon  removed  to  an  intern- 
ment camp  in  New  Mexico  on  December  27,  1944  (R.  119).  A 
second  group  of  officers  who  had  promptly  been  elected  to  fill 
the  vacancies  thus  created  was  removed  on  January  26,  1945 
(R.  121) ;  650  members  were  thereafter  removed  on  February 
11,  1945,  and  an  additional  125  departed  on  March  4,  1945  (R. 
122).  These  steps  having  been  accomplished,  it  would  seem 
extremely  doubtful  that  the  remaining  Tule  Lake  residents 
could  have  further  been  in  any  great  fear  of  violence,  yet  those 
who  had  not  yet  been  afforded  hearings  persisted  in  renouncing 
(R.  129)  and  those  who  had  done  so  took  no  steps  to  stay  the 
Attorney  General's  ultimate  approval  or  to  request  cancella- 
tion until  long  afterwards.®^ 

One  further  point,  applicable  specifically  to  the  appellees 
and  generally  to  many  other  Tule  Lake  residents,  may  be  briefly 
discussed.  Were  it  to  be  assumed,  the  foregoing  indications  to 
the  contrary  notwithstanding,  that  a  particular  resident  dur- 
ing the  renunciation  period  deemed  it  intolerable  to  remain  at 
Tule  Lake  without  renouncing,  an  avenue  of  escape  was  still 
available.  WRA  regulations  governing  Tule  Lake,  while  not 
permitting  a  grant  of  seasonal  or  indefinite  leave  to  a  resident 
for  the  purpose  of  performing  work  outside  the  relocation  proj- 
ects, did  permit  the  filing  of  a  leave  clearance  application  which, 
if  granted,®^  permitted  the  applicant  to  move  to  another  reloca- 
tion project.^*    See  WRA  Regulation  110.9,  infra,  Appendix  C. 

"'A  relatively  small  number  of  applicants  to  withdraw  or  cancel  were 
received  by  the  Department  of  Justice  in  June  1948  (R.  129)  ;  not  until 
considerably  after  the  Japanese  surrender  did  the  great  rush  away  from 
renunciation  commence  (R.  130). 

"'This  privilege  was  denied  as  a  matter  of  regulation  only  to  those  to 
whom  leave  clearances  had  already  been  denied.  WRA  Regulation  110.9, 
infi-a,  Appendix  C. 

°^  That  there  were  demands  by  some  residents  for  leave  clearance  would 
seem  to  be  established  by  the  fact  that  the  aflSant  Noyes,  following  his  arrival 
at  Tule  Lake  on  October  6,  1944,  was  appointed  to  act  "as  chairman  of  the 
Leave  Clearance  Board  in  the  conduct  of  leave  clearance  hearing  for  evacuee 
residents  of  the  Tule  Lake  Segregation  Center  who  applied  for  transfer  to  a 
relocation  center"  (R.  214). 
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Moreover,  following  the  announcement  of  the  lifting  of  the  gen- 
eral exclusion  orders  on  December  17,  1944  (see  p.  24,  supra) 
it  was  clear  that  on  and  after  January  20,  1945,  there  would 
be  no  restriction  on  the  departure  of  anyone  not  covered  by 
an  individual  exclusion  order  (T&N,  334).  That  a  decision 
to  seek  these  avenues  of  escape  rather  than  to  renounce  might 
involve  hardships  may  be  conceded,  but  it  may  likewise  be 
said  that  any  decision  involving  as  one  alternative  an  act  of 
expatriation  presumably  occurs  in  a  state  of  crisis  and  requires 
a  balancing  of  loyalty  against  convenience.  If,  as  has  been 
frequently  suggested,  "the  high  privilege  of  citizenship  must 
inspire  obligations  of  allegiance"  (Petition  of  Peterson,  33  F. 
Supp.  615,  616.  Cf.  Luria  v.  United  States,  231  U.  S.  9;  In  re 
Mcintosh,  12  F.  Supp.  177,  178),  it  appears  not  unreasonable 
to  suggest  that  if  a  convinced  loyal  in  fact  felt  that  he  or  she 
could  not  comfortably  remain  in  Tule  Lake  without  renouncing, 
he  or  she  would  have  explored  the  possibility  of  obtaining  leave 
clearance.     Cf.  the  dissenting  opinion  of  Circuit  Judge  O'Con- 

nell  in  Doreau  v.  Marshall, F.  (2d)  (C.  C.  A.  3, 

decided  August  23, 1948.)^' 

We  submit  that  this  record,  upon  review,  leads  directly  to 
the  conclusion  that  the  appellees  had  a  choice  whether  or  not 
to  renounce,  and  that  they  made  that  choice  of  their  own  ac- 
cord. The  suggestion  arises  from  such  a  review  that  the  appel- 
lees were  influenced  in  making  their  decisions  by  the  fact  that 
their  respective  husbands  were  returning  to  Japan.  But  a 
decision  to  accompany  their  husbands  did  not  of  itself  compel 
them  to  take  the  further  step  of  renouncing,  as  both  Sumi  and 
Murakami  were  specifically  informed  at  their  hearings  (R.  153, 
162) .  This  is  not  to  say  that  renunciation  was  not  deemed  ex- 
pedient by  those  desiring  to  return  to  Japan.  Compare  the 
statement  of  Murakami  that  "it  is  better"  to  take  the  prelim- 

•^  The  language  employed  by  the  majority  in  the  above  cited  case  should 
also  be  noted:  «'  *  *  *  the  forsaking  of  American  Citizenship,  even  in 
a  difficult  situation,  as  a  matter  of  expediency,  with  attempted  excuse  of  such 
conduct  later  when  crass  material  considerations  suggest  that  course,  is  not 
duress."  Somewhat  analogous  is  the  so-called  "retreat  rule"  of  the  crim- 
inal law  relating  to  homicides  sought  to  be  justified  on  grounds  of  self 
defense.  For  discussion  thereof  see,  e.  g.,  Brown  v.  United  States,  256  U.S. 
335;  Beale,  Homicide  in  Self  Defense  (1903),  3  Col.  L.  Rev.  526,  531-539. 
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inary  step  of  renunciation  prior  to  going  to  Japan  (R.  162). 
In  fact  the  record  indicates  generally  that  those  segregants  who 
shared  in  the  widespread  belief  that  Japan  would  ultimately  be 
victorious  (T&N,  98^100,  R.  141,  264)  foresaw  substantial  ad- 
vantages in  making  an  early  demonstration  of  partisanship 
through  renunciation  whether  or  not  they  envisaged  a  speedy 
return  to  Japan  (T&N,  326,  R.  221). 

Whether  in  fact  the  appellees  themselves  shared  in  this  be- 
lief either  inherently  or  through  legitimate  persuasion,  whether 
in  fact  there  is  cogent  explanation  for  the  statements  made  at 
their  renunciation  hearings,  as  to  which  the  appellees  are  wholly 
silent  in  this  record,  whether  in  fact  the  seeming  omissions  or 
inconsistencies  in  their  affidavits  can  similarly  be  explained — 
these  and  cognate  questions  cannot  be  determined  on  the  rec- 
ord as  it  now  stands.  In  the  light  of  the  imperfections  of  the 
present  record — imperfections  which  it  would  seem  could  only 
be  remedied  by  the  introduction  of  further  evidence  by  way  of 
direct  testimony  and  cross-examination — and  in  view  of  the 
importance  of  the  issue  involved,  the  appellants  herein  would 
have  no  objection  were  this  court  to  reverse  and  remand  to 
the  court  below  with  appropriate  instructions  along  the  lines 
suggested.  Cf.  Kennedy  v.  Silas  Mason  Co.,  334  U.  S.  249; 
Eccles  V.  Peoples  Bank,  333  U.  S.  426,  434;  and  compare  Mr. 
Justice  Frankfurter's  dissent  in  Johnson  v.  United  States,  333 
U.  S.  46  at  pp.  50-56.  We  submit,  however,  that  whether  the 
matter  be  remanded  or  not,  the  decision  of  the  courts  below 
with  respect  to  the  renunciations  of  Shimizu,  Sumi,  and 
Murakami  should  be  reversed. 

III.  The  renunciation  of  Inouye 

Inouye  was  born  on  May  30,  1927,  and  was  17  years  of  age 
when,  on  February  21,  1945,  he  first  signified  an  intention  to 
renounce  (R.  175).  On  March  7,  1945,  Inouye  submitted  an 
official  application  for  permission  to  renounce  United  States 
nationality  (R.  176-178).  On  July  9,  1945,  when  he  was  18 
years  of  age,  Inouye,  following  a  hearing  at  the  Manzanar  Re- 
location Center  (R.  178-180),  executed  his  formal  renunciation 
of  United  States  nationality  (R.  181-182).    The  renunciation 
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was  approved  by  the  Attorney  General  on  August  7,  1945  (R. 
182). 

The  court  below  in  No.  11839  set  aside  this  renunciation  on 
two  grounds.  It  held  that  Inouye's  renunciation  was  incom- 
petent and  void  for  the  reason  that  Inouye  was  a  minor  at  the 
time  it  was  executed  (R.  335,  367).  It  also  entered  the  follow- 
ing finding  of  fact : 

Albert  Yuichi  Inouye  applied  for  renunciation  of  his 
citizenship  when  he  was  seventeen  (17)  years  of  age  and 
his  renunciation  was  approved  by  the  Attorney  General 
when  he  was  eighteen  (18)  years  of  age,  under  a  com- 
bination of  circumstances  which  amounted  to  undue 
influence  and  parental  coercion.     (R.  365-366.) 

The  concluding  clause  of  this  finding  appears  to  have  been 
taken  from  a  letter  (R.  182-185)  written  by  Inouye  to  the  At- 
torney General  on  August  23,  1945,  following  announcement  of 
the  Japanese  surrender,  in  which  Inouye  attempted  to  disavow 
his  renunciation  of  July  9,  1945.  Therein  Inouye  alleged  that 
his  renunciation  was  executed  ''under  a  combination  of  circum- 
stances which  amounted  to  undue  influence  and  mistake"  (R. 
183).^''  Save  for  the  substitution  of  the  words  "parental  coer- 
cion" for  "mistake,"  the  finding  of  the  court  below  is  in  iden- 
tical language.  Inouye's  letter,  from  which  the  district  court 
thus  appears  to  have  derived  its  finding,  is  not,  however,  even 
verified.  Plainly,  it  is  evidence  only  of  the  fact  that  Inouye 
attempted  to  withdraw  his  prior  renunciation  and  cannot  be  ac- 
cepted in  lieu  of  testimony  that  his  renunciation  was  involun- 
tary. There  is  not  in  this  record  even  an  affidavit,  such  as 
those  submitted  by  the  other  appellees  on  their  own  behalf, 
purporting  to  explain  the  true  nature  of  Inouye's  act.  We  sub- 
mit that  the  finding  of  the  court  below  in  No.  11839^^  that 

^  Inouye,  as  above  stated,  executed  his  renunciation  at  the  Mazanar  Re- 
location Center  (R.  182).  As  far  as  is  shown  by  the  record  Inouye  was 
never  located  at  Tule  Lake. 

^  As  before  stated,  Inouye  is  not  a  party  to  the  proceedings  in  No.  12082. 
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Inouye's  renunciation  was  not  a  voluntary  act  is  supported 
neither  by  a  preponderance  of,  nor  by  any,  evidence.**^ 

There  remains  the  issue  of  whether  or  not  the  renunciation 
of  one  18  years  of  age  is  binding  under  the  provisions  of  Section 
401  (i)  of  the  Nationality  Act  of  1940,  as  amended. 

Prior  to  the  enactment  of  that  statute  there  was  some  conflict 
of  opinion  as  to  whether  a  person  under  the  age  of  21  could 
expatriate  himself  by  any  act  of  his  own.  The  district  court 
in  Baglivo  v.  Day,  28  F.  (2d)  44  (S.  D.  N.  Y.)  held  not.  To  the 
same  effect  were  dicta  in  Ex  parte  Gilroy,  257  Fed.  110,  119 
(S.  D.  N.  Y.),  McCampbell  v.  McCamphell,  13  F.  Supp.  847, 
849  (W.  D.,  Ky.),  and  Ex  parte  Chin  King,  35  Fed.  354,  356 
(D.  Ore.).^^  In  re  Wittus,  47  F.  (2d)  652  (E.  D.  Mich.),  how- 
ever, constituted  a  square  holding  that  a  woman  under  21  years 
of  age  lost  her  citizenship  through  marriage  to  an  alien  under 
the  repatriation  statute  then  in  effect.  Cf .  also  In  re  Carver, 
142  Fed.  623,  624  (C.  C.  Maine). 

It  was  equally  unsettled  until  the  Supreme  Court  decision 
in  1939  in  Perkins  v.  Elg,  307  U.  S.  325,  whether  a  minor  born 
in  the  United  States  and  hence  a  citizen  thereof  lost  that  citi- 
zenship if  he  was  thereafter  taken  by  his  parents  to  a  foreign 
country  wherein  his  parents  obtained  citizenship  through  nat- 
uralization. Both  an  administrative  ruling  (36  Op.  Atty.  Gen. 
535)  and  a  court  decision  {United  States  v.  Reid,  73  F.  (2d) 
153  (C.  C.  A.  9)  had  indicated  prior  to  Perkins  v.  Elg  that  such 

"'  The  findings  of  "undue  infliaence"  and  "parental  coercion,"  if  meant  as 
separate  reasons  for  setting  aside  Inouye's  renunciation,  are  equally  un- 
supported. The  suggestion  of  "pai-ental  coercion"  would  seem  to  have  been 
derived  from  a  statement  made  by  Inouye  in  connection  with  an  application 
for  his  release  from  internment  as  an  alien  enemy  that  he  renounced  because 
his  parents  had  instructed  him  to  do  so  (R.  192),  and  from  a  remark  re- 
corded by  an  officer  delegated  to  afford  him  a  hearing  upon  his  "Application 
for  Non-Repatriation"  (R.  186-188)  that  his  was  a  "clear  case  of  parental 
influence"  (R.  192).  The  latter  statement  was  entered  as  a  "remark  or 
observation"  in  a  proceeding  unconnected  with  the  renunciation  procedure 
and  cannot,  of  course,  be  considered  as  an  admission,  or,  for  that  matter, 
as  tlie  equivalent  of  an  opinion  that  Inouye  was  coerced  into  renouncing. 
An  act  done  in  gratitude  or  out  of  affection  is  not  one  done  under  duress. 
Mackall  v.  Mackall,  13.5  U.  S.  107,  172 ;  cf.  Totcson  v.  Moarc,  173  U.  S.  17. 

"*See  also  Ludlam  v.  Ludlani,  26  N.  Y.  356,  376;  State  ex  rel  Phelps  v. 
Jackson,  79  Vt.  504,  514. 
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a  derivative  naturalization  was  binding  and  exclusive.  In 
Perkins  v.  Elg,  however,  those  holdings  were  overruled,  and  in 
the  course  of  that  decision  the  Supreme  Court  utilized  language 
which  may  be  viewed  as  supporting  the  position  taken  by  the 
district  court  in  Baglivo  v.  Day,  supra.  It  said  (307  U.  S.  325 
at  324) : 

To  cause  a  loss  of  (United  States)  citizenship  in  the 
absence  of  treaty  or  statute  having  that  effect,  there 
must  be  voluntary  action  and  such  action  cannot  be 
attributed  to  an  infant  whose  removal  to  another  coun- 
try is  beyond  his  control  and  who  during  minority  is 
incapable  of  a  binding  choice. 

During  the  year  following  this  decision  Congress  enacted 
the  present  Nationality  Act  (54  Stat.  1137).'°  Section  401 
thereof  provided  that:  "A  person  who  is  a  national  of  the 
United  States,  whether  by  birth  or  naturalization,  shall  lose  his 
nationality  by"  the  performance  of  any  of  eight  different  acts 
which  were  set  forth  in  separately  lettered  subdivisions  (a-h, 
inclusive)  thereto.  Subsequently  two  further  subdivisions,  (i) 
and  (j),  were  added  by  amendment.  These  provisions  are 
collected  in  8  U.  S.  C.  801  (Appendix  A,  infra)  and,  for  con- 
venience, are  referred  to  hereinafter  under  their  Code 
designations. 

Section  403  (b)  of  the  Nationality  Act  of  1940  (8  U.  S.  C. 
803  (b))  provides  as  follows: 

No  national  under  eighteen  years  of  age  can  expa- 
triate himself  under  subsections  (b)  to  (g),  inclusive, 
of  section  401. 

Briefly  described  subsection  (b)  relates  to  the  taking  of  a 
foreign  oath  of  allegiance;  subsection  (c)  to  the  performance  of 

™The  groundwork  for  this  legislation  was  laid  by  an  interagency  com- 
mittee appointed  by  the  President  by  Executive  Order  No.  6115  of  April 
25,  1933.  Pursuant  thereto  the  committee,  composed  of  the  Secretaries  of 
State  and  Labor,  and  the  Attorney  General,  submitted  a  proposed  codifica- 
tion of  the  nationality  laws  of  the  United  States  which  was  transmitted  to 
Congress  by  the  President  on  .June  12,  1938.  This  proposed  code,  as  subse- 
quently modified  and  amended  by  Congress,  became  the  Nationality  Act  of 
1940.  See  Codification  of  the  Nationality  Laws,  House  Committee  Print, 
76th  Cong.,  1st  Sess. 
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foreign  military  service;  (d)  to  the  holding  of  certain  positions 
in  the  civil  service  of  a  foreign  state;  (e)  to  voting  in  a  foreign 
election  or  plebiscite;  (f)  to  making  a  formal  renunciation  of 
United  States  nationality  while  abroad;  and  (g)  to  deserting 
the  military  or  naval  service  of  the  United  States  in  time  of 
war.  Congress  thus  provided  that  the  performance  of  any  one 
of  these  six  out  of  the  eight  original  acts  of  expatriation  set 
forth  in  the  Nationality  Act  of  1940  would  cause  a  loss  of 
nationality  provided  the  performer  was  not  under  18  years  of 
age  at  the  time.  No  provision  concerning  age,  however,  was 
made  by  the  enacting  Congress  with  respect  to  obtaining  natu- 
ralization in  a  foreign  state  upon  the  individual's  own  initiative 
(8  U.  S.  C.  801  (a))  or  with  respect  to  a  conviction  of  treason 
(8  U.  S.  C.  801  (h)).  There  is  a  similar  silence  with  respect  to 
the  subsequently  enacted  subsections  (i)  and  (j). 

Although  the  opinion  of  the  court  below  in  No.  11839  is 
somewhat  confused  in  respect  to  the  discussion  of  Sections  801 
and  803  (b)  (R.  334-335),  it  would  appear  that  that  court  be- 
lieved that  the  Congressional  failure  to  make  specific  provision 
as  to  the  age  at  which  a  renunciation  under  8  U.  S.  C.  801  (i) — 
the  subsection  here  involved — became  binding,  evidenced  an 
intent  to  import  the  common  law  doctrine  that  acts  of  persons 
under  21  are  voidable  or  void  (Cf.,  e.  g..  Halsbury,  Laws  of 
England,  Vol.  17,  p.  586).  We  submit  that  this  conclusion  is 
unwarranted. 

Prior  to  a  discussion  of  the  legislative  history  and  adminis- 
trative interpretation  of  801  (i)  itself,  it  should  be  pointed  out 
that  the  18  year  old  minimum  with  respect  to  acts  of  expatria- 
tion was  made  general  throughout  the  Nationality  Act  of  1940. 
Not  only  did  Section  803  (b)  adopt  this  minimum  with  respect 
to  Section  801  (b)-(g)  inclusive,  but  various  other  sections  of 
that  Act  dealing  with  the  acquisition  of  United  States  citizen- 
ship also  make  it  evident  that  the  enacting  Congress  believed 
that  18  should  be  the  age  at  which  mature  and  therefore  bind- 
ing judgments  could  be  made  with  respect  to  nationality  mat- 
ters. Thus  it  was  provided  in  Section  314  of  that  Act  that  an 
individual  may  become  a  United  States  citizen  through  the 
naturalization  of  his  parents  only  if  such  naturalization  takes 
place  while  the  child  is  under  18  years  of  age  (8  U.  S.  C.  714). 
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Cognate  provisions  relating  to  the  naturalization  of  children 
at  the  instigation  of  their  natural  or  adoptive  parents,  provided 
they  are  under  18  years  of  age,  are  to  be  found  in  sections  315 
(8  U.  S.  C.  715)  and  316  (8  U.  S.  C.  716)  of  the  Nationality  Act 
of  1940.  And  an  applicant  for  naturalization  on  his  own  behalf 
may  make  a  declaration  of  intention  to  become  a  citizen  of  the 
United  States  only  "after  the  applicant  has  reached  the  age  of 
eighteen  years."  Section  331  of  the  Nationality  Act  of  1940 
(8U.S.C.  731). 

The  Congressional  purpose  that  18  should  be  the  age  of  dis- 
cretion in  this  field,  thus  clearly  shown  throughout  the  statute 
itself,  was  specifically  stated  prior  to  the  enactment  of  Section 
803  (b).  This  section  was  proposed  and  its  purpose  was  de- 
scribed by  the  Cabinet  Committee  which  drafted  the  Na- 
tionality Code/^  as  follows  {Codification  of  the  Nationality 
Laws,  House  Committee  Print,  76th  Cong.,  1st  Sess.,  p.  69) : 

The  reasons  for  adopting  this  provision  are  obvious. 
It  does  not  seem  reasonable  that  an  immature  person 
should  be  able  to  expatriate  himself  by  any  act  of  his 
own.  With  regard  to  this  point  see  Ludlam  v.  Ludlam, 
84  Am.  Dec.  193,  208;  State  of  Vermont  ex  rel  Phelps  v. 
Jackson,  79  Vt.  504;  Ex  parte  Gilroy,  257  Fed.  110,  121; 
U.  S.  ex  rel  Baglivo  v.  Day,  28  F.  (2d)  44.  It  will  be 
observed  that  in  this  subsection  the  age  below  which  a 
person  cannot  expatriate  himself  is  set  at  18  years,  in- 
stead of  21  years.  It  is  believed  that  a  person  who  has 
reached  the  age  of  18  years  should  he  able  to  appreciate 
fully  the  seriousness  of  any  act  of  expatriation  on  his 
part.  Moreover,  in  time  of  war  young  men  are  fre- 
quently accepted  for  military  service  before  they  have 
reached  the  age  of  21  years,  and,  under  the  laws  of  some 
foreign  countries  males  become  liable  for  the  perform- 
ance of  involuntary  military  service  when  they  reach 
the  age  of  18  years.     [Italics  supplied.] 

"  See  footnote  70,  supra.  As  below  described  the  section  was  adopted 
as  proposed  save  for  the  substitution  of  the  letter  (g)  for  the  letter  (h). 
Section  801  which  this  section  modifies  was  also  adopted  substantially  as 
proposed  by  the  administrative  committee — the  only  changes  being  an 
addition  to  the  text  of  subsection  (a),  the  deletion  of  a  proposed  subsection 
(f),  anO  the  addition  of  a  new  subsection  (h). 
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A  condensed  version  of  this  statement  is  also  found  in  the  re- 
port of  the  Senate  Committee  on  this  same  legislation  (feen. 
Rep.  2150,  76th  Cong.,  3d  Sess.,  p.  4) : 

Expatriation  for  certain  specified  acts  may  occur  after 
a  citizen  has  reached  the  age  of  18  years  for  the  reason 
that  in  many  foreign  countries  the  duties  of  citizenship, 
including  that  of  bearing  arms,  begin  at  the  age  of  18 
years. 
Referring  again  to  the  work  of  the  Cabinet  Committee,  it  is 
also  important  to  note  its  comment  with  respect  to  what  be- 
came subsection  (f )  of  Section  801,  which  provides: 

(f)  Making  a  formal  renunciation  of  nationahty  be- 
fore a  diplomatic  or  consular  officer  of  the  United  States 
in  a  foreign  state,  in  such  form  as  may  be  prescribed  by 
the  Secretary  of  State  ; 
The  explanatory  comment  of  the  Cabinet  Committee  was  in 
part  as  follows  (Codification  of  the  Nationahty  Code,  supra, 
p.  67,  comment  on  subsection  (g)) : 

This  provision  is  designed  specifically  for  the  use  of 
persons  who  shall  have  acquired  at  birth  the  nationality 
of  a  foreign  state,  as  well  as  that  of  the  United  States, 
and  who,  upon  reaching  majority,  elect  the  nationality 
of  a  foreign  state    *     *     *     [Italics  supplied.] 
Since  the  18  year  minimum  set  forth  in  803  (b),  both  as  pro- 
posed by  the  Cabinet  Committee  and  as  finally  enacted,  was 
specifically  made  applicable  to  8  U.  S.  C.  801  (f)  set  forth 
above,  an  intent  to  make  18  years  the  age  of  majority  with 
respect  to  the  Nationality  Act  of  1940  becomes  again  apparent. 
It  may  be  argued,  since  subsections  (a)  and  (h)  were  not 
included  in  803  (b),  that  the  enacting  Congress  meant  to  es- 
tablish a  different  age  limit  with  respect  to  those  subsections, 
and  that  the  failure  to  include  the  subsequently  enacted  sub- 
sections (i)  and  (j)  within  the  purview  of  803  (b)  is  indicative 
of  a  similar  intent.     Even  if  such  a  conclusion  were  to  be 
reached,  however,  it  by  no  means  follows  that  the  age  limit 
applicable  to  those  subsections  is  21.    No  stated  reason  for  the 
failure  of  the  enacting  Congress  to  include  (a)  and  (h)  has 
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been  found  in  the  legislative  history  of  the  Nationality  Act. 
We  may,  however,  speculate. 

Subsection  (a)  involves,  as  does  no  other  subsection  of  801, 
a  matter  of  comity  between  nations.  As  stated  by  the  Cabinet 
Committee  (Codification  of  Nationality  Laws,  supra,  p.  66) : 

The  Government  of  the  United  States  took  the  posi- 
tion that  such  naturalization  [of  aliens]  should  be  re- 
garded as  having  terminated  their  original  nationality 
and  allegiance.  It  necessarily  followed  that  this  Gov- 
ernment was  obligated  to  recognize  the  naturalization 
of  citizens  of  the  United  States  in  foreign  countries  as 
having  the  effect  of  terminating  their  American  na- 
tionality and  allegiance.  This  principle  has  been  con- 
firmed in  various  treaties  concluded  by  the  United  States 
with  foreign  states.     *     *     * 

It  is  thus  entirely  possible  that  801  (a)  was  deliberately  omitted 
from  the  scope  of  803  (b)  in  order  to  permit  recognition  of 
naturalizations  occurring  in  countries  permitting  an  acquisition 
of  nationality  therein  under  the  age  of  18,  or  to  afford  complete 
freedom  in  the  negotiation  of  treaties  with  such  countries. 

There  is  moreover  another,  and  perhaps  equally  plausible, 
explanation  for  the  omission  of  subsection  (a)  from  the  cover- 
age of  section  803  (b).  Subsection  (a)  was  proposed  by  the 
cabinet  committee  in  the  following  form  (Codification  of  the 
Nationality  Code,  supra,  p.  66) : 

(a)  Obtaining  naturalization  in  a  foreign  state,  either 
upon  his  own  application  or  through  the  naturalization 
of  a  parent  having  legal  custody  of  such  person ; 

It  will  be  seen  that  this  proposed  subsection  covered  two 
situations — the  obtaining  of  foreign  naturalization  by  an  in- 
dividual on  his  own  initiative,  and  the  obtaining  of  naturaliza- 
tion derivitively  through  the  naturalization  of  a  parent.  The 
accompanying  explanatory  comment  of  the  cabinet  committee, 
written,  of  course,  prior  to  the  decision  in  Perkins  v.  Elg,''^ 
makes  plain  its  belief,  buttressed  by  the  prior  ruling  of  the 

"The  cabinet  committee  report  was  submitted  in  1938;  Perkitis  v.  EW 
was  decided  in  1939. 
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Attorney  General  and  the  decision  in  United  States  v.  Reid 
(see  supra,  p.  61 ) ,  that  a  derivative  citizenship  obtained  through 
the  naturalization  of  a  parent  was  binding  upon  an  infant,  no 
matter  at  what  age  obtained.  Thus  it  might  have  been  deemed 
inappropriate  by  the  cabinet  conmiittee  to  recommend  the  in- 
clusion of  subsection  (a)  within  the  proviso  of  803  (b).  More- 
over, when  the  enacting  Congress  amplified  801  (a),  apparently 
in  view  of  Perkins  v.  Elg,  to  provide  a  right  of  election  to  be 
exercised  before  attaining  the  age  of  23  years  in  cases  of  dual 
nationality  obtained  derivitively,  a  similar  desire  not  to  create 
confusion  by  the  inclusion  of  subsection  (a)  within  the  pur- 
view of  803  (b)  might  have  obtained. 

Whether  or  not  these  speculations  as  to  the  reason  for  this 
omission  are  correct — and  it  is  recognized  that  certain  difl5.cul- 
ties  exist  with  respect  to  the  second  hypothesis  advanced — it  is 
nearly  impossible  to  ascribe  to  Congress  an  intent  to  establish 
a  21-year-age  minimum  with  respect  to  subsection  (a)  when 
the  general  statutory  scheme  provided  an  18-year  minimum. 
The  cabinet  committee,  which  as  above  noted  also  excluded 
subsection  801  (a)  from  the  draft  of  what  became  section  803 
(b)  quoted  (at  p.  67)  with  evident  approval  an  opinion  of 
a  former  Attorney  General  that:  "Naturalization  is  without 
doubt  the  highest  *  *  *  evidence  of  expatriation."  14 
Op.  Atty.  Gen.  295,  297.  It  may  be  suggested  that  other  acts 
of  expatriation  set  forth  in  Section  801  could  conceivably  be 
performed  without  knowledge  of  the  consequences.  This 
could  hardly  be  said,  however,  with  respect  to  the  necessarily 
formalistic  act  of  obtaining  a  foreign  naturalization.  And  it 
was  the  consensus  of  the  framers  of  the  legislation  that:  "It  is 
believed  that  a  person  who  has  reached  the  age  of  18  years 
should  be  able  to  appreciate  fully  the  seriousness  of  any  act  of 
expatriation."      (See  supra  p.  64.)      [Italics  supplied.] 

Upon  the  basis  of  the  foregoing  it  would  appear  possible  that 
the  enacting  Congress  omitted  making  reference  to  801  (a)  in 
803  (b)  because  it  conceived  that  an  occasion  might  arise  for 
recognizing  foreign  naturalization  obtained  by  persons  under 
the  age  of  18,  or  simply  because  it  desired  to  avoid  possible 
confusion  with  respect  to  the  dual  nationality  situation  also 
covered  therein,  but  it  would  seem  incredible  that  its  silence 
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in  this  respect  indicated  an  intent  to  establish  a  21  year  mini- 
mum under  which  the  obtaining  of  a  foreign  naturahzation 
should  be  void. 

Subsection  (h)  of  Section  801  providing  for  a  loss  of  nation- 
ality upon  a  conviction  "by  a  court  martial  or  by  a  court  of 
competent  jurisdiction"  of  "commiting  any  act  of  treason  or 
attempting  by  force  to  overthrow  or  bearing  arms  against  the 
United  States"  was  added  to  the  proposed  nationality  code  by 
Senate  amendment.'^  Again  it  would  appear  that  Congress 
may  have  had  good  reason  for  not  setting  a  specific  age  mini- 
mum in  such  cases.  It  is  familiar  law  that  an  infant  who  has 
reached  an  age  of  discretion  may  commit  treason  just  as  he 
may  commit  other  crimes.  See  52  Am.  Jur.  sec.  3,  p.  796.  It 
will  be  noted  that  subsection  (h)  requires  that  there  be  a  prior 
conviction  before  a  loss  of  nationality  occurs.  Thus  opportu- 
nity for  raising  the  defense  of  infancy  in  the  trial  court  is  ac- 
corded. The  fact  that  such  a  defense  would  inevitably  have 
to  be  considered  by  the  trial  court  removed  the  necessity  of  a 
Congressional  presumption  of  competency  such  as  was  made  in 
803  (b)  with  respect  to  the  acts  of  expatriation  set  forth  in 
subsections  (b)-(g).  We  think  it  entirely  inferable  therefore 
that  Congress  proceeded  on  the  assumption  that  anyone  old 
enough  to  suffer  the  usual  consequences  of  a  treason  conviction 
should  be  considered  old  enough  to  suffer  the  particular  conse- 
quence of  expatriation.  Certainly  there  could  be  no  reason 
for  attributing  to  Congress  an  intent,  entirely  unspecified,  to 
establish  a  higher  age  minimum  for  this  most  serious  act  than 
was  made  applicable  to  the  actions  specified  in  subsections  (b) 
to  (g)  described  supra,  pp.  62-63. 

Subsections  (i) — the  renunciation  statute — and  (j)  were 
added  to  Section  801  by  the  78th  Congress.  (Act  of  July  1, 
1944,  58  Stat.  677;  Act  of  September  27,  1944,  58  Stat.  746.) 
In  neither  subsection  did  that  body  specify  any  minimum  age 
limit,  nor  did  it  amend  803  (b)  in  either  case.  Yet  it  would 
appear  inconceivable  that  (j)  was  meant  to  apply  only  to 
persons  21  and  over.    That  subsection  provides: 


"  Compare  House  Reports  2396  and  3019,  both  of  the  76th  Congress.     The 
amendment  was  inserted  by  the  Senate  after  the  Act  had  passed  the  House. 
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(j)  Departing  from  or  remaining  outside  of  the  juris- 
diction of  the  United  States  in  time  of  war  or  during  a 
period  declared  by  the  President  to  be  a  period  of 
national  emergency  for  the  purpose  of  evading  or  avoid- 
ing training  and  service  in  the  land  or  naval  force  of  the 
United  States. 

In  the  House  debates  concerning  H.  R.  4257,  one  part  of 
which  became  subsection  (j),  the  sponsor  of  the  bill,  Mr. 
Dickstein,  stated,  "Any  man,  any  American  who  leaves  the 
country  for  the  purpose  of  not  serving  his  country  in  time  of 
war  is  a  traitor,  in  my  judgment."  He  was  then  asked  by  a 
colleague :  "I  understand  by  that  if  they  are  within  the  qualify- 
ing age  and  an  emergency  exists  then  it  is  determined  that  they 
have  left  the  country  for  that  purpose?"  (emphasis  supplied). 
Mr.  Dickstein  answered:  'That  is  right."  90  Cong.  Rec.  3261. 
Again,  prior  to  final  passage  of  the  bill,  Mr.  Dickstein  stated 
that,  "The  purpose  of  the  bill  is  to  keep  out  of  the  country 
certain  people  who  evaded  war  service  and  left  this  country 
after  Pearl  Harbor.  *  *  *  This  bill  will  keep  them  out, 
and  they  will  not  be  given  a  change  [sic]  to  come  back.  They 
are  of  military  age."  90  Cong.  Rec.  7725-7726.  It  hardly 
requires  further  demonstration  that  subsection  (j)  was  in- 
tended to  reach  persons  subject  to  military  service  at  the  time, 
nor  that  persons  18  years  of  age  were  subject  to  induction  into 
such  service  prior  to  and  after  the  outbreak  of  the  last 
war.  Sec.  3,  Selective  Training  and  Service  Act  of  1940  (54 
Stat.  885 j. 

The  omission  of  a  specified  age  limit  in  subsection  (j),  which 
as  shown  was  made  applicable  to  persons  under  21,''*  by  the 
same  Congress  which  enacted  subsection  (i),  in  itself,  we  sub- 
mit, raises  a  strong  presumption  that  that  body  was  not  think- 
ing in  terms  of  a  possible  impact  which  the  common  law  might 
have  upon  the  additions  it  was  making  to  the  nationality  laws. 
It  follows  that  the  Congressional  failure  to  amend  Section  803 
(b)  when  enacting  Section  801  (i)  is  thus  immaterial,  and  we 


''^A  subsequent  administrative  construction  of  subsection  (j)  has  also 
held  that  an  individual  under  21  is  subject  to  the  provisions  thereof.  This 
conclusion  was  reached  by  the  Attorney  General  on  May  18,  1040,  in  the 
case  of  In  re  Isindel  Acosta  Hernandez,  exclusion  proceedings  No.  56196 /2;jl. 
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may  accordingly  look  elsewhere  to  determine  the  true  intent 
of  Congress. 

It  is  important  to  state  that  it  is  not  necessary  to  determine 
whether  Congress  meant  in  passing  801  (i)  to  leave  the  ques- 
tion of  age  at  large,  as  we  believe  it  did  with  respect  to  sub- 
section (h)  particularly,  or  whether  it  assumed  that  the  gen- 
eral statutory  scheme  of  establishing  18  as  the  age  of  majority 
would  apply.  This  is  because  in  the  administration  of  that 
subsection  the  Attorney  General  adopted  a  rule  that  renuncia- 
tions could  only  be  executed  by  persons  18  and  over.  In  so 
doing  he  was  fully  aware  of  the  legislative  background  of  sub- 
section (i).  for  the  Attorney  General  himself  proposed  its 
enactment  to  the  Congress  and  appeared  at  Congressional  hear- 
ings to  give  testimony  concerning  it.  See  Hearings,  House 
Committee  on  Immigration  and  Naturalization  (78th  Cong., 
2d  Sess.)  on  H.  R.  4103.  Examination  of  these  Hearings  and 
of  the  debates  demonstrates  that  although  the  bill  was  of  uni- 
versal applicability,  a  purpose  of  the  bill  was  to  reach  persons 
of  Japanese  ancestry  18  years  of  age  and  over  who  had  answered 
Question  28  in  the  negative  (Hearings,  pp.  37,  52,  54-55;  90 
Cong.  Rec.  1778-1779,  1786-1789,  1982-1984)."  In  the  light 
of  this  fact,  and  in  the  light  of  the  Attorney  General's  construc- 
tion of  801  (i)  permitting  renunciations  by  persons  18  years 
of  age  (Cf.  United  States  v.  American  Trucking  Ass'ns.,  310 
U.  S.  534;  ■"  Shapiro  v.  United  States,  335  U.  S.  1,  note  13,  and 
cases  there  cited),  we  submit  that  this  Court  should  reverse  the 
holding  of  the  court  below  that  a  formal  renunciation  of  United 
States  nationality  is  void  unless  the  renunciant  was  at  the  time 
21  years  of  age  or  over.  A  contrary  ruling,  we  submit,  would 
not  only  fly  in  the  teeth  of  the  manifest  Congressional  intent 
but  would  create  a  further  incongruity  in  that  formal  renuncia- 
tions of  United  States  nationality,  if  made  outside  this  country, 
would  be  binding  at  the  age  of  18  (8  U.  S.  C.  801  (f ) )  whereas 
formal  renunciations  occurring  in  this  country  would  not. 

'°  It  may  be  noted  that  the  registration  of  persons  17  and  over  occurred 
in  1942,  and  that  consequently  such  persons  were  at  least  18  by  July  1,  1944, 
when  the  renunciation  statute  was  enacted. 

'®As  there  stated:  "Furthermore  the  Commission's  interpretation  gains 
much  persuasiveness  from  the  fact  that  it  was  the  Commission  which  sug- 
gested the  provision's  enactment  to  Congress.  310  U.  S.  534  at  549.  [Italics 
supplied.] 
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We  submit  that  the  court  below  erred  in  setting  aside  the 
renunciation  of  Inouye,  and  that,  if  jurisdiction  in  No.  11839 
is  found  to  exist,  this  Court  should  reverse  the  decisions  below 
in  that  respect, 

IV.  The  constitutional  questions 

The  challenges  made  by  the  appellees  to  the  constitutionality 
of  the  renunciation  statute  (R.  9,  14),  may  be  roughly  divided 
into  two  classifications,  i.  e.,  (1)  those  concerning  method  or 
procedure  and  (2)  those  having  to  do  with  fundamental  power. 

(1)  With  reference  to  the  procedures  provided  by  and  under 
the  renunciation  statute,  the  appellees  seem  to  say  that  they 
have  been  deprived  of  liberty  without  due  process  of  law  under 
the  Fifth  Amendment  to  the  Constitution ;  that  the  authority 
to  approve  renunciations  was  improperly  delegated  to  the  ex- 
ecutive branch  of  the  Government,  whereas  it  could  be  dele- 
gated, if  at  all,  only  to  the  judicial  branch;  that  the  statute 
constituted  an  unlawful  delegation  of  legislative  powers;  and 
that  the  standards  prescribed  for  renunciation  are  too  vague 
and  indefinite. 

It  is  most  difficult  to  understand  the  relation  of  these  con- 
tentions to  a  case  of  this  kind.  Here  Congress  provided  for 
the  voluntary  relinquishment  of  citizenship  through  unilateral 
action  on  the  part  of  the  renunciant,  subject  only  to  the  ap- 
proval of  the  Attorney  General  as  not  contrary  to  the  interests 
of  national  defense.  True,  when  he  established  procedures 
designed  to  avoid  the  possibility  of  coerced  renunciations  and 
to  discourage  such  action  on  the  part  of  persons  not  loyal  to 
Japan,  he  may  have  gone  beyond  the  strict  requirements  of  the 
statute.  However,  he  was  authorized  to  prescribe  the  forms, 
and  to  designate  the  officials  before  whom  renunciations  were 
to  be  made ;  hence  he  would  seem  to  have  had  ample  authority 
for  the  measures  that  he  prescribed.  See,  e.  g..  United  States 
V.  Shreveport  Grain  Co.,  287  U.  S.  77,  85.  Clearly  his  regu- 
lations did  not  transgress  upon  legislative  functions.  See 
United  States  v.  Grimaud,  220  U.  S.  506,  517;  Hirahayshi  v. 
United  States,  320  U.  S.  81, 102. 

The  contentions  that  the  Congressional  permission  given 
the  appellees  to  renounce  constituted  a  deprivation  of  liberty 
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without  due  process  of  law  under  the  Fifth  Amendment  and 
that  the  authority  to  approve  renunciations  could  be  granted, 
if  at  all,  only  to  the  judicial  branch  of  the  Government,  are  not 
understood.  If  by  ''liberty"  the  appellees  have  reference  to 
freedom  of  choice,  the  renunciation  statute  certainly  did  not 
detract  from  that  freedom.  And,  plainly,  a  renunciation  pro- 
ceeding under  the  statute  in  no  sense  involved  a  case  or  con- 
troversy requiring  resolution  through  the  exercise  of  the  judi- 
cial power  of  the  United  States  described  in  Article  III  of  the 
Constitution.  Accordingly,  we  submit,  there  can  be  no  serious 
question  as  to  the  constitutionality  of  the  procedural  aspects 
of  the  statute. 

(2)  The  remaining  contentions  advanced  by  the  appellees 
as  to  constitutionality  seem  to  be  that  the  statute  constitutes 
unreasonable  racial  discrimination  and  that  a  person  born  in 
the  United  States  may  not  be  permitted  to  lose  his  citizenship 
even  by  his  own  voluntary  action. 

Whatever  the  occasion  for  its  enactment,  the  renunciation 
statute  is  nondiscriminatory  on  its  face  beyond  withholding  the 
privilege  of  renunciation  where  the  Attorney  General  finds  its 
exercise  contrary  to  the  interests  of  national  defense,  and  it 
would  be  inaccurate  to  assume  that  such  privilege  has  been  ex- 
ercised only  by  persons  of  Japanese  ancestry.  The  coverage  of 
the  statute  is  plainly  as  broad  as  the  provision  for  renunciations 
before  consular  officers  (8  U.  S.  C.  §801  (f)).  Clearly,  the 
contention  that  the  statute  is  unconstitutional,  because  un- 
reasonably discriminatory  upon  the  basis  of  race,  is  fallacious." 


"The  appellees'  complaint  (R.  14)  that  no  announcement  regarding 
means  of  renunciation  "was  made  to  American  citizens  of  non-Japanese 
ancestry"  was  admitted  by  the  answer  (R.  22-23)  with  the  explanation 
that  "only  from  American  citizens  of  Japanese  ancestry  were  sufficient 
numbers  of  requests  to  be  permitted  to  renounce  received  to  warrant  the 
giving  of  information  as  to  how  such  renunciations  could  be  accomplished". 
In  fact,  but  for  the  professed  desire  of  the  pro-Japanese  segregants  at  Tule 
Lake  to  renounce  their  citizenship,  it  may  be  doubtful  that  the  statute 
would  have  been  enacted.  (See,  e.  g.,  H.  Rept.  1075,  78th  Cong.,  2d  Sess.) 
The  record  shows  that  "individual  letters  and  group  petitions  began  to 
come  to  the  Department  of  Justice  containing  requests  for  permission  to 
renounce  citizenship"  shortly  after  the  statute  was  approved  (R.  106). 
Furthermore,  it  is  doubtful  that  mere  announcement  of  the  renunciation 
regulations  had  an  appreciable  effect  upon  subsequent  decisions  to  renounce. 
See  pp.  23-26,  supra;  cf.  R.  148. 
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The  notion  that  the  Fourteenth  Amendment  to  the  Consti- 
tution deprived  the  Congress  of  its  authority  to  permit  volun- 
tary expatriations  seems  equally  lacking  in  merit.  It  is  not 
supported  by  any  authority  of  which  we  are  aware.  The 
Congress  by  the  Act  of  July  27,  1868,  15  Stat.  223  (8  U.  S.  C. 
§  800)  proclaimed  that  ''the  right  of  expatriation  is  a  natural 
and  inherent  right  of  all  people,  indispensable  to  the  enjoy- 
ment of  the  rights  of  life,  liberty,  and  the  pursuit  of  happiness" 
and  declared  that  any  decision  "of  any  officer  of  the  United 
States  which  denies,  restricts,  impairs,  or  questions  the  right 
of  expatriation,  is  *  *  *  inconsistent  with  the  fundamen- 
tal principles  of  the  Republic".'*  This  policy  applies  as  well 
to  American-born  citizens  as  to  others.  Perkins  v.  Elg,  307 
U.  S.  325,  334;  Reynolds  v.  Raskins,  8  F.  (2d)  473,  474. 

Moreover,  in  enacting  the  statute  the  Congress  did  so  with 
knowledge  of  the  evacuation  and  relocation  programs.''^  When 
the  Bill  was  pending  before  the  House  it  closely  examined  most 
of  the  Constitutional  questions  which  have  been  raised  by  the 
appellees.^"  For  example,  an  amendment  was  offered,*^  the 
purpose  of  which  was  to  authorize  courts  to  find  that  the  nega- 
tive answers  given  to  the  loyalty  question  propounded  at  the 
time  of  registration  (see  p.  12,  supra)  were  voluntary  acts  of 
expatriation.®-  However,  it  was  argued  that  such  a  provision 
would  be  of  doubtful  constitutionality  and  the  motion  was  de- 


'^A  few  days  earlier,  on  July  21,  1868,  the  same  Congress  had  declared 
that  the  Fourteenth  Amendment  had  been  ratified  and  was  a  "part  of  the 
Constitution  of  the  United  States".     See  U.  S.  C.  vol.  1,  p.  xliv,  note. 

''*  As  to  the  Congressional  knowledge  of  the  evacuation  and  leave  clearance 
practices  see  the  statements  and  references  to  legislative  materials  in 
Korematsu  v.  United  States,  323  U.  S.  214,  219,  228,  2.38,  239,  241,  and  Ex 
parte  Endo,  323  U.  S.  283,  287,  291,  29.5,  296,  303,  304,  309.  The  segregation 
program  was  caused  or  to  some  extent  influenced  by  Congressional  inter- 
vention (see  p.  14,  n.  21,  supra).  In  recommending  the  renunciation  legis- 
lation to  the  Congress  the  Attorney  General  pointed  to  the  pro-Japanese 
group  at  the  Tule  Lake  center.  ( See  H.  Rept.  No.  1075  and  S.  Rept.  1029, 
to  accompany  H.  R.  4103,  78th  Cong.,  2d  Sess.) 

'"  90  Cong.  Rec.  1778-1789,  1981-1992. 

"  Id.  198.5. 

^  Id.  1982. 
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feated.®^  The  legislation  in  its  present  form  passed  the  House 
by  a  large  majority.^* 

It  is  suggested  that  this  action  of  the  Congress,  which  was 
well  aware  of  the  constitutional  problems  and  had  extensive 
knowledge  of  the  evacuation  and  relocation  programs  with 
their  attendant  hardships,  must  be  taken  as  a  deliberate  legis- 
lative decision  that  renunciations  influenced  by  resultant  dis- 
affection for  the  United  States  would  be  voluntary  and  within 
the  power  of  the  Congress  to  sanction.  Cf .  MacKenzie  v.  Hare, 
239  U.  S.  299,  311-312.  In  these  circumstances  the  views  of 
the  legislators  are,  of  course,  entitled  to  great  respect.  Cf. 
McCulloch  v.  Maryland,  4  Wheat.  316,  401^02. 

We  submit  that  the  statute  is  clearly  constitutional  in  all 
respects. 

CONCLUSION 

For  the  foregoing  reasons  it  is  respectfully  submitted  that 
there  is  a  total  lack  of  jurisdiction  in  No.  11839  and  that  the 
judgment  in  that  case  should  accordingly  be  reversed  and  the 
proceedings  dismissed.  If,  however,  jurisdiction  of  such  pro- 
ceedings is  held  to  exist,  we  further  submit  that  the  judgments 
in  both  Nos.  11839  and  12082  are  erroneous  and  should,  accord- 
ingly, be  reversed. 

H.  G.  MoRisoN, 
Assistant  Attorney  General. 
James  M.  Carter, 
United  States  Attorney. 
Ernest  A.  Tolin, 
Assistant  United  States  Attorney. 
Enoch  E.  Ellison, 
Special  Assistant  to  the  Attorney  General. 
BoNNELL  Phillips, 
Paul  J.  Crumbly, 
Attorneys,  Department  of  Justice. 

■"  Id.  1991. 

^  Id.  1992.  The  Senate  considered  the  bill  by  unanimous  consent  and 
yassed  it  without  controversial  debate.    Id.  6617. 


APPENDIX  A 

Section  401  of  the  Nationality  Act  of  October  14,  1940, 
ch.  876,  54  Stat.  1168,  as  amended,  as  it  api^ears  in  Title  8  of 
the  United  States  Code,  1946  Edition: 

§  801.  General  means  of  losing  United  States  na- 
tionality. 

A  person  who  is  a  national  of  the  United  States, 
whether  by  birth  or  naturalization,  shall  lose  his  na- 
tionality by : 

(a)  Obtaining  naturalization  in  a  foreign  state,  either 
upon  his  own  application  or  through  the  naturaliza- 
tion of  a  parent  having  legal  custody  of  such  person: 
Provided,  however,  That  nationality  shall  not  be  lost  as 
the  result  of  the  naturalization  of  a  parent  unless  and 
until  the  child  shall  have  attained  the  age  of  twenty- 
three  years  without  acquiring  permanent  residence  in  the 
United  States:  Provided  further.  That  a  person  who 
has  acquired  foreign  nationality  through  the  naturaliza- 
tion of  his  parent  or  parents,  and  who  at  the  same  time 
is  a  citizen  of  the  United  States,  shall,  if  abroad  and  he 
has  not  heretofore  expatriated  himself  as  an  American 
citizen  by  his  own  voluntary  act,  be  permitted  within 
two  years  from  the  effective  date  of  his  ^  chapter  to  re- 
turn to  the  United  States  and  take  up  permanent  resi- 
dence therein,  and  it  shall  be  thereafter  deemed  that  he 
has  elected  to  be  an  American  citizen.  Failure  on  the 
part  of  such  person  to  so  return  and  take  up  perma- 
nent residence  in  the  United  States  during  such  period 
shall  be  deemed  to  be  a  determination  on  the  part  of 
such  person  to  discontinue  his  status  as  an  American 
citizen,  and  such  person  shall  be  forever  estopped  by 
such  failure  from  thereafter  claiming  such  American 
citizenship;  or 

*  So  in  original. 
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II 

(b)  Taking  an  oath  or  making  an  affirmation  or  other 
formal  declaration  of  allegiance  to  a  foreign  state;  or 

(c)  Entering,  or  serving  in,  the  armed  forces  of  a 
foreign  state  unless  expressly  authorized  by  the  laws  of 
the  United  States,  if  he  has  or  acquires  the  nationality 
of  such  foreign  state ;  or 

(d)  Accepting,  or  performing  the  duties  of,  any  office, 
post,  or  employment  under  the  government  of  a  foreign 
state  or  political  subdivision  thereof  for  which  only  na- 
tionals of  such  state  are  eligible ;  or 

(e)  Voting  in  a  political  election  in  a  foreign  state  or 
participating  in  an  election  or  plebiscite  to  determine  the 
sovereignty  over  foreign  territory ;  or 

(f)  Making  a  formal  renunciation  of  nationality  be- 
fore a  diplomatic  or  consular  officer  of  the  United  States 
in  a  foreign  state,  in  such  form  as  may  be  prescribed  by 
the  Secretary  of  State;  or 

(g)  Deserting  the  military  or  naval  forces  of  the 
United  States  in  time  of  war,  provided  he  is  convicted 
thereof  by  court  martial  and  as  the  result  of  such  con- 
viction is  dismissed  or  dishonorably  discharged  from 
the  service  of  such  military  or  naval  forces:  Provided, 
That  notwithstanding  loss  of  nationality  or  citizenship 
or  civil  or  political  rights  under  the  terms  of  this  or  pre- 
vious laws  by  reason  of  desertion  committed  in  time  of 
war,  restoration  to  active  duty  with  such  military  or 
naval  forces  in  time  of  war  or  the  reenlistment  or  induc- 
tion of  such  a  person  in  time  of  war  with  permission  of 
competent  military  or  naval  authority,  prior  or  subse- 
quent to  January  20,  1944,  shall  be  deemed  to  have  the 
immediate  effect  of  restoring  such  nationality  or  citizen- 
ship and  all  civil  and  political  rights  heretofore  or  here- 
after so  lost  and  of  removing  all  civil  and  political  disa- 
bilities resulting  therefrom;  or 

(h)  Committing  any  act  of  treason  against,  or  at- 
tempting by  force  to  overthrow  or  bearing  arms  against 
the  United  States,  provided  he  is  convicted  thereof  by  a 
court  martial  or  by  a  court  of  competent  jurisdiction;  or 
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(i)  Making  in  the  United  States  a  formal  written  re- 
nunciation of  nationality  in  such  form  as  may  be  pre- 
scribed by,  and  before  such  officer  as  may  be  designated 
by  the  Attorney  General,  whenever  the  United  States 
shall  be  in  a  state  of  war  and  the  Attorney  General  shall 
approve  such  renunciation  as  not  contrary  to  the  mter- 
ests  of  national  defense ;  or 

(j)  Departing  from  or  remaining  outside  of  the  juris- 
diction of  the  United  States  in  tune  of  war  or  during 
a  period  declared  by  the  President  to  be  a  period  of 
national  emergency  for  the  purpose  of  evading  or  avoid- 
ing training  and  service  in  the  land  or  naval  forces  of  the 
United  States.  (Oct.  14,  1940,  ch.  876,  title  I,  subch. 
IV  §  401  54  Stat.  1168;  Jan.  20, 1944,  ch.  2,  §  1,  58  Stat. 
4;  July  1,  1944,  ch.  368,  §  1,  58  Stat.  677;  Sept.  27, 1944, 
ch.  418,  §1,58  Stat.  746.) 


APPENDIX  B 

The  pertinent  regulations  of  the  Attorney  General  read  as 
follows  (9  Fed.  Reg.  12241;  8  C.  F.  R.  (Supp.  1944)  316  et. 
seq.) : 

§  316.2  Nationals  permitted  to  apply  for  renunci- 
ation. Any  national  of  the  United  States  may  make  in 
the  United  States  a  request  in  writing  to  the  Attorney 
General,  Department  of  Justice,  Washington,  D.  C.,  for 
the  form  of  "Application  for  Renunciation  of  United 
States  Nationality." 

§  316.3  Filing  of  application.  A  completed  and 
signed  application  for  renunciation  of  United  States 
nationality  on  the  form  prescribed  by  the  Attorney 
General  may  be  sent  to  the  Attorney  General,  together 
with  any  certificate  of  citizenship,  certificate  of  natural- 
ization, certificate  of  derivative  citizenship  and  any 
United  States  passport  which  may  have  been  issued  to 
the  applicant.  An  applicant  will  be  notified  if  it  is  de- 
termined upon  the  apphcation  that  the  requested  re- 
nunciation appears  to  be  contrary  to  the  interests  of 
national  defense. 

§  316.4  Hearing  on  application.  A  hearing  will  be 
conducted  by  a  hearing  officer,  designated  by  the  Attor- 
ney General,  upon  each  application  for  renunciation 
which  does  not  appear  to  be  contrary  to  the  interests  of 
national  defense.  The  hearing  officer  will  notify  the  ap- 
plicant of  the  time  and  place  of  hearing. 

§  316.5  Formal  written  renunciation  of  nationality. 
After  a  hearing  the  applicant  may  file  with  the  hearing 
officer,  on  a  form  prescribed  by  the  Attorney  General,  a 
formal  written  renunciation  of  nationality  and  a  request 
for  the  Attorney  General's  approval  of  such  renunciation 
as  not  contrary  to  the  interests  of  national  defense. 

§  316.6  Hearing  officer's  recommendation.  The 
hearing  officer  shall  recommend  approval  or  disapproval 
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by  the  Attorney  General  of  the  appUcant's  request  for 
approval  of  the  formal  written  renunciation  of  nation- 
ahty.  The  hearing  officer,  in  making  his  recommenda- 
tion, is  authorized  to  consider  not  only  the  facts 
presented  at  the  hearing,  but  also  results  of  any  investi- 
gation and  any  information  which  may  be  available  to 
him  in  reports  of  Government  agencies  or  bureaus,  and 
from  other  sources,  relating  to  the  apphcant's  allegiance 
and  relating  to  the  effect  of  renunciation  of  nationality 
upon  the  interests  of  national  defense. 

§  316.7    Approval  or  disapproval  by  Attorney  Gen- 
eral    The  hearing  officer's  recommendation  and  the 
record  of  the  hearing  and  any  other  facts  upon  which  it 
is  based,  will  be  submitted  to  the  Attorney  General  for 
his  approval  or  disapproval  of  the  appUcant's  formal 
written  renunciation  of  nationality.     A  renunciation  of 
nationality  shall  not  become  effective  until  an  order  is 
issued  by  the  Attorney  General  approving  the  renunci- 
ation as  not  contrary  to  the  interests  of  national  defense. 
§  316.8    Notice  of  Attorney  General's  decision.    The 
applicant  will  be  notified  of  the  Attorney  General's  ap- 
proval or  disapproval  of  the  formal  written  renunciation 
of  nationality.     Notice  of  the  approval  of  renunciation 
of  nationality  shall  be  given  to  the  State  Department, 
the  Alien  Property  Custodian,  Foreign  Funds  Control 
Section  of  the  Treasury  Department,  and  the  Federal 
Bureau   of   Investigation   and   the    Immigration   and 
Naturalization  Service  of  the  Department  of  Justice. 
The  notice  to  the  Immigration  and  Naturalization  Serv- 
ice shall  be  accompanied  by  any  certificate  of  citizenship, 
certificate  of  naturalization  or  certificate  of  derivative 
citizenship  issued  to  and  surrendered  by  the  applicant  as 
required  by  §  316.3  hereof.     Upon  receipt  of  such  notice 
and  evidence  of  citizenship  so  surrendered,  the  Immi- 
gration and  Naturalization  Service  shall  notify  the  clerk 
of  the  court  in  which  the  applicant's  naturalization  oc- 
curred that  the  renunciation  of  nationality  has  been  ap- 
proved and  the  clerk  of  the  court  shall  be  requested  to 
enter  that  fact  upon  the  record  of  naturalization. 
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The  notice  to  the  Department  of  State  shall  be  ac- 
companied by  any  United  States  passport  surrendered 
by  the  applicant  as  required  by  §  316.3  hereof. 

§316.9  Effective  period  of  these  regulations.  These 
regulations  shall  be  effective  from  the  date  hereof  and 
until  cessation  of  the  present  state  of  war  unless  sooner 
terminated  by  the  Attorney  General. 

Francis  Biddle, 
Attorney  General. 
October  6,  1944. 


APPENDIX  C 

War  Relocation  Authority 
Administrative  Manual 

Chapter  110— Segregation 

Segregation  Policy  110.1 

It  is  the  policy  of  the  War  Relocation  Authority  to  place  in 
a  separate  center  those  persons  of  Japanese  ancestry  residing 
in  relocation  centers  who  by  their  acts  have  indicated  that  their 
loyalties  lie  with  Japan  during  the  present  hostilities,  or  that 
their  loyalties  do  not  lie  with  the  United  States. 

4/26/44 

Supersedes  Issuance  of  10/6/43 

Tule  Lake  Center  110.2 

1  The  name  of  the  segregation  center  shall  be  Tule  Lake 
Segregation  Center.  The  post  office  address  is  Newell,  Cali- 
fornia. 

2.  All  pohcies  of  the  War  Relocation  Authority  with  respect 
to  food,  clothing,  health,  education,  employment  within  cen- 
ters, compensation  for  injuries  and  sickness,  public  assistance 
grants,  consumer  enterprises,  evacuee  property,  legal  services, 
and  all  other  aspects  of  administration  and  control  will  be  in 
force  at  the  Tule  Lake  Center  in  the  same  manner  as  at  the 
relocation  centers,  except  as  otherwise  provided  in  this  chapter. 

3.  Residents  of  the  Segregation  Center  are  not  internees.  As 
segregants,  they  are  governed  by  the  regulations  of  the  War 
Relocation  Authority  applicable  to  the  Tule  Lake  Segregation 
Center,  and  by  the  relevant  provisions  of  State  and  Federal 
law.  Residents  of  the  Center  having  grievances  arising  out 
of  the  operation  of  the  Center  or  the  application  to  them  of 
any  of  the  rules  and  regulations  there  in  force  should  take  them 
up  with  WRA  authorities  in  charge  of  the  administration  of 
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the  Center.  These  authorities  will  in  turn  take  up  with  the 
proper  State,  Federal,  or  other  oflBcials,  any  matters  which  fall 
within  their  jurisdiction. 

A.  The  Geneva  Prisoners  of  War  Convention  of  1929  is  ap- 
plicable to  prisoners  of  war  and,  by  agreement  of  the  United 
States  and  Japan,  applicable  provisions  relate  to  interned  or 
detained  Japanese  nationals.  So  far  as  the  Tule  Lake  Center 
is  concerned,  the  applicable  provisions  of  the  Geneva  Con- 
vention relate  only  to  aliens.  Such  provisions  are  not  applica- 
ble to  persons  having  dual  nationality ;  under  international  law 
the  dominant  nationality  of  such  persons  is  deemed  to  be  that 
of  the  nation  in  which  they  reside,  and  not  of  the  foreign  na- 
tion. The  Convention  does  not  apply  to  United  States  citizens. 
Citizens  of  the  United  States,  even  though  they  are  also  citizens 
of  another  country  under  the  laws  of  that  country,  are  sub- 
ject, while  they  are  in  the  United  States,  solely  to  the  laws  of 
the  United  States  and  of  the  State  in  which  they  reside.  There 
is  no  existing  procedure  by  which  citizens  may  renounce  their 
United  States  citizenship  while  on  United  States  soil.  Aliens, 
i.  e.,  persons  not  having  American  citizenship,  have  the  priv- 
ilege of  applying  to  the  Spanish  Embassy,  as  the  representa- 
tive of  the  Protecting  Power,  for  redress  of  grievances  and  for 
further  assurance  of  compliance  with  the  requirements  of  the 
Convention. 

4/26/44 

Supersedes  Issuance  of  10/6/43 

B.  During  the  war,  repatriation  to  Japan  will  presumably 
continue  to  be  on  a  reciprocal  exchange  basis  dependent  on 
agreements  between  the  United  States  and  Japan.  The  War 
Relocation  Authority  has  accepted  applications  for  exchange 
and  has  referred  these  applications  to  the  State  Department, 
which  handles  negotiations  for  the  United  States,  with  the  re- 
quest that  they  be  considered  in  further  negotiations.  Per- 
sons desiring  to  record  their  wishes  with  respect  to  repatria- 
tion should  register  their  desires  with  both  the  War  Relocation 
Authority  and  the  Spanish  Embassy  in  order  to  facilitate 
arrangements  for  exchanges  if  and  when  they  can  be  arranged. 
On  the  basis  of  the  existing  understanding  with  the  Japanese 
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Government,  the  United  States  cannot  send  a  Japanese  national 
to  Japan  until  the  Japanese  Government  is  willing  to  accept 
him.  So  far  the  Japanese  Government  has  shown  primary 
interest  in  persons  named  on  lists  submitted  by  it  to  the  United 
States  through  the  Spanish  Embassy.  Determination  of 
whether  a  particular  applicant  is  acceptable  to  the  Japanese 
Government  is  not  within  the  control  of  the  United  States  Gov- 
ernment. It  is,  rather,  a  matter  between  the  Japanese  na- 
tional and  his  Government,  through  the  intermediary  of  the 
Protecting  Power.  Therefore,  persons  desiring  to  be  repatri- 
ated should  address  themselves  to  the  Spanish  Embassy,  in 
charge  of  Japanese  interests  in  the  United  States,  to  the  end 
that  they  may  request  the  Embassy  to  exert  its  influence  with 
the  Japanese  Government  in  their  behalf.  Residents  of  the 
Center  have  full  opportunity  to  use  the  channels  of  communi- 
cation provided  by  international  law. 

C.  It  is  not  possible  at  this  time  to  anticipate  what  will  be 
the  status  of  segregants  residing  at  the  Tule  Lake  Center  after 
the  war.  The  Project  Director  shall  attempt  to  keep  the  resi- 
dents advised  of  any  changes  that  may  be  made  in  the  laws 
governing  their  citizenship. 

4/26/44 

Persons  To  Be  Placed  in  Tule  Lake  Center  110.3 

1.  All  persons  in  the  following  categories  shall  remain  in  the 
Tule  Lake  Center,  or  shall  be  transferred  to  that  center,  as  the 
case  may  be : 

A.  All  persons  who  have  formally  asked  for  repatriation  or 
expatriation  to  Japan  and  have  not  retracted  their  requests 
prior  to  July  1,  1943.  If  a  Project  Director  should  believe  that 
residence  in  the  Tule  Lake  Center  by  a  particular  person  in 
this  category  would  work  an  unnecessary  hardship,  he  may 
recommend  to  the  Director  that  such  person  be  excepted  from 
the  category;  and  if  the  Director  approves,  such  person  shall 
be  excepted. 

B.  All  persons  who,  at  the  time  of  the  registration  for  Army 
service  and  war  industries  purposes,  answered  question  28  of 
Form  WRA-126  Rev.  or  DSS  Form  304A  in  the  negative,  or 


failed  or  refused  to  answer  it,  and  (a)  who  have  not  changed 
their  answers  prior  to  the  date  of  this  instruction,  and  (b)  who 
are  in  the  opinion  of  the  project  Director  loyal  to  Japan,  or 
are  not  loyal  to  the  United  States,  For  the  purpose  of  segrega- 
tion, no  person  in  this  category  shall  be  considered  loyal  to  the 
United  States  unless  he  expressly  changes  his  answer  to  ques- 
tion 28  to  an  afiirmative  and  satisfies  the  Project  Director  that 
the  changed  answer  is  bona  fide. 

C.  All  persons  to  whom  the  Director  has  denied  leave  clear- 
ance. This  category  will  include  persons  in  the  following  classes 
after  hearings  have  been  held  and  if  and  when  leave  clearance 
has  been  denied  under  Chapter  60:  (a)  Persons  about  whom 
there  is  an  adverse  report  by  a  Federal  intelligence  agency; 
(b)  persons  who  have  answered  question  28  negatively  and 
who  changed  their  answers  prior  to  the  date  of  this  instruction, 
or  who  answered  such  question  with  a  qualification ;  (c)  persons 
who  have  requested  repatriation  or  expatriation  and  have  re- 
tracted their  request  prior  to  July  1, 1943,  and  persons  who  have 
requested  repatriation  or  expatriation  subsequent  to  July  1, 
1943;  (d)  persons  for  whom  the  Japanese- American  Joint 
Board  established  in  the  Provost  Marshal  General's  office  does 
not  afiirmatively  recommend  leave  clearance;  and  (e)  persons 
about  whom  there  is  other  information  indicating  loyalty  to 
Japan. 

10/6/43 

Supersedes  A.  I.  #100 

2.  Members  of  the  immediate  family  of  a  person  who  falls 
within  one  of  the  three  categories  set  forth  in  Section  110,3.1 
shall  upon  their  individual  request  be  permitted  to  remain  with 
such  person  in  the  Tule  Lake  Center,  or  to  accompany  him  to 
that  center,  as  the  case  may  be.  If  minor  members  of  the 
immediate  family  who  do  not  themselves  fall  within  one  of  the 
categories  set  forth  in  Section  110,3,1  object  to  residence  at  the 
Tule  Lake  Center  every  possible  assistance  shall  be  extended 
in  helping  to  work  out  appropriate  arrangements  along  the 
lines  suggested  in  Section  VI-D  of  Administrative  Instruction 
No,  65  (Manual  Section  70,1),  dealing  with  minor  children  of 
persons  being  repatriated.     For  the  purpose  of  determining 
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what  is  an  immediate  family  the  guides  set  forth  in  Section 
XII  of  Administrative  Instruction  No.  103  (Manual  Section 
30.4)  shall  be  followed. 

3  Where  one  member  of  an  immediate  family  residing  m  a 
center  other  than  the  Tule  Lake  Center  falls  within  one  of  the 
three  categories  set  forth  in  Section  110.3.1,  but  he  or  some 
other  member  of  such  family  is  so  ill  or  infirm  that  removal  will 
in  the  opinion  of  the  project  medical  officer  endanger  life 
or  seriously  impair  health,  all  members  of  the  family  shall  be 
permitted  to  remain  in  the  center  of  residence  so  long  as  such 
condition  continues. 

4.  Persons  resident  in  the  Tule  Lake  Center  who  do  not  tall 
within  one  of  the  categories  set  forth  in  Section  110.3.1,  but 
who  are  so  ill  or  infirm  that  their  removal  will  in  the  opinion 
of  the  project  medical  officer  endanger  their  lives  or  seriously 
impair  their  health  shall  be  permitted  to  remain  in  the  Tule 
Lake  Center  so  long  as  such  condition  continues.  Members  of 
their  immediate  families,  as  defined  in  Section  110.3.2,  shall 
upon  request  also  be  permitted  to  remain  in  the  Tule  Lake 
Center  so  long  as  such  condition  continues. 

10/6/43 

Supersedes  A.  L  #100 

Priorities  of  Movement  to  Tule  Lake  Center  1104 

1.  In  general,  persons  will  be  moved  to  the  Tule  Lake  Center 
in  the  following  order  of  priority : 

A.  Persons  who  have  applied  for  repatriation  or  expatria- 
tion and  have  not  retracted  their  requests  prior  to  July  1, 

1943. 

B.  Bachelor  Kibei  falling  within  the  second  or  third  cate- 
gory set  forth  in  Section  110.3.1.  For  the  purpose  of  this  para- 
graph "bachelor  Kibei"  shall  mean  a  male  citizen  evacuee, 
unmarried  as  of  the  date  of  this  instruction,  who  has  spent  a 
total  of  three  or  more  years  in  Japan  since  January  1,  1935. 

C.  All  others. 

2.  These  priorities  may  be  modified  from  time  to  time  as  to 
particular  relocation  centers,  and  priorities  will  be  established 
for  other  persons  to  be  moved  to  the  Tule  Lake  Center. 
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3.  The  first  movement  to  the  Tule  Lake  Center  of  persons 
falling  within  Section  110.4.1  (A)  shall  be  from  the  Granada, 
Minidoka,  Jerome,  Rohwer,  Heart  Mountain,  and  Central  Utah 
relocation  centers.  After  such  persons  have  been  moved  from 
these  centers,  movement  of  persons  from  the  Manzanar,  Colo- 
rado River,  and  Gila  River  relocation  centers  shall  be  arranged. 
Priorities  between  relocation  centers  for  movement  of  persons 
to  be  segregated  for  other  reasons  shall  be  established  from 
time  to  time. 

10/6/43 

Supersedes  A.  I.  #100 

Preparation  for  Transfers  to  Tule  Lake  110.5 

1.  A.  The  Project  Director  of  each  center  other  than  the  Tule 
Lake  Center  shall  immediately  prepare  a  list,  by  categories,  of 
all  persons  in  the  center  (1)  who  have  requested  repatriation 
or  expatriation  without  retraction  prior  to  July  1,  1943,  or 
(2)  who  have  been  denied  leave  clearance  (first  and  third  cate- 
gories listed  in  Section  110.3.1).  Each  such  person  shall  be 
promptly  notified  in  writing  that  he  will  be  transferred  to  the 
Tule  Lake  Center  at  a  date  which  will  subsequently  be  made 
known  to  him.  The  notice  shall  further  specify  a  time  and 
place  at  which  he  and  his  immediate  family,  if  any,  should  ap- 
pear for  an  interview. 

B.  The  Project  Director  shall  cause  each  such  person  and 
his  immediate  family,  if  any,  to  be  interviewed  for  the  purpose 
of  determining  (1)  whether  such  person  is  able  to  travel  and 
if  so  whether  special  travelling  accommodations  will  be  neces- 
sary (to  be  confirmed  in  case  of  doubt  by  the  project  medical 
ofl&cer) ;  (2)  what  members  of  the  immediate  family  wish  to 
accompany  him;  and  (3  what  further  assistance  is  needed  by 
the  evacuee  or  his  family.  The  interviewer  shall  notify  the 
evacuee  of  the  provisions  of  Section  110.7,  dealing  with  trans- 
portation of  property,  and  assist  in  filling  out  Form  WRA-156 
if  the  evacuee  wishes  property  to  be  transported  thereunder. 
Members  of  the  immediate  family  may  be  interviewed  sepa- 
rately wherever  it  is  deemed  advisable  in  order  to  arrive  at  their 
true  preference. 


xin 

C.  Each  project  director  shall  inform  the  Director  by  wire 
not  later  than  August  10,  1943,  of  the  number  of  evacuees  to 
be  transferred  under  this  paragraph,  and  the  family  groupings 
and  health  problems  involved. 

2.  A.  The  Project  Director  of  each  center  other  than  the 
Tule  Lake  Center  shall  also  immediately  prepare  a  list  of  per- 
sons in  the  center  who  fall  within  the  second  category  listed 
in  Section  110.3.1,  If  the  persons  on  such  list  have  not  already 
been  interviewed  for  the  purpose  of  determining  whether  they 
are  loyal  to  Japan  or  loyal  to  the  United  States,  the  Project 
Director  shall  promptly  interview  them  for  such  purpose  and 
make  his  determination,  striking  from  such  list  the  names  of 
those  who  in  his  judgment  are  loyal  to  the  United  States, 

B,  The  Project  Director  shall  give  each  person  on  the  list 
prepared  under  this  Section  110.5.2  a  notice  and  additional 
interview  in  the  manner  prescribed  in  Section  110.5.1,  and  the 
Project  Director  shall  notify  the  Director  of  the  number  of 
evacuees  to  be  transferred  and  the  family  groupings  and  health 
problems  involved. 

3.  As  application  of  center  residents  for  leave  clearance  are 
denied  by  the  Director,  from  time  to  time,  the  names  of  such 
persons  shall  be  added  to  the  list  prepared  under  Section  110.5.1 
above  and  processed  as  provided  thereunder. 

10/6/43 

SupersedesA.  I.  #100 

Preparations  for  Transfers-to  Tule  Lake  110.5 

4.  Section  50.3  of  the  Manual  on  travel  between  centers  does 
not  apply  to  movements  from  a  relocation  center  to  Tule  Lake. 
All  transfers  to  Tule  Lake  shall  henceforth  be  carried  out  ac- 
cording to  the  following  procedure. 

A.  Whenever  residents  of  a  relocation  center  should  be  trans- 
ferred to  Tule  Lake  under  the  terms  of  Manual  Section  110.3, 
or  for  a  reason  deemed  justifiable  by  the  Project  Director  wish 
to  transfer  there,  the  Project  Director  shall  communicate  with 
the  Assistant  Director  in  San  Francisco,  giving  the  following 
information : 

(1)  Name(s)  of  person  or  persons 

(2)  Suggested  mode  of  travel 
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(3)  Date  by  which  travellers  will  be  ready  to  leave 

(4)  Full  justification  for  the  transfer 

B.  The  Assistant  Director  will  check  with  the  Project  Direc- 
tor at  Tule  Lake  to  determine  whether  living  accommodations 
are  available  at  Tule  Lake  and  whether  the  transfer  is  accept- 
able to  Tule  Lake. 

C.  If  the  transfer  is  acceptable  to  Tule  Lake  and  meets  with 
approval  of  the  Assistant  Director,  he  will  (See  WRA  Hand- 
book Section  140.4.20  covering  movements  of  less  than  full 
trainload) — 

(1)  Arrange  transportation  if  this  remains  to  be  done. 

(2)  Secure  military  permits  from  the  Western  Defense 
Command  for  travel  of  the  evacuees  through  the  pro- 
hibited area. 

(3)  Make  such  arrangements  as  he  considers  necessary 
with  the  proper  military  authorities  for  a  military  or 
civilian  escort  to  accompany  the  travelers  from  the  center 
of  departure  to  Tule  Lake. 

(4)  Advise  both  Project  Directors  of  the  final  arrange- 
ments and  authorize  departure  of  the  evacuee  from  the 
relocation  center. 

D.  The  center  from  which  evacuees  transfer  will  prepare  De- 
parture Advices,  WRA-178,  for  each  person  transferring,  and 
Tule  Lake  will  prepare  Admission  Advices,  WRA-177,  for  each 
person  arriving,  showing  the  actual  date  of  departure  or  admis- 
sion, in  accordance  with  the  Statistics  Handbook,  50.8. 

8/30/44 
Release  #115 

Preparation  for  Transfers  From  Tule  Lake  110.6 

1.  The  Project  Director  of  the  Tule  Lake  Center  shall  im- 
mediately prepare  two  lists  containing  the  names  of  the  follow- 
ing classes  of  persons: 

A.  All  persons  falling  within  the  three  categories  set  forth  in 
Section  110.3.1,  who  are  to  remain  in  the  Tule  Lake  Center, 
together  with  their  immediate  families  (hereinafter  called  the 
Resident  List).  If  all  the  persons  falling  within  the  second 
category  set  forth  in  such  paragraph  have  not  already  been 
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interviewed  for  the  purpose  of  determining  whether  they  are 
loyal  to  Japan  or  loyal  to  the  United  States,  the  project  director 
shall  promptly  interview  them  for  such  purpose  and  make  his 
determination,  striking  from  the  Resident  List  the  names  of 
those  who  in  his  judgment  are  loyal  to  the  United  States,  to- 
gether with  the  names  of  the  members  of  their  immediate 
families,  and  adding  such  names  to  the  list  provided  for 
immediately  below. 

B.  All  other  persons  (hereinafter  called  the  Removal  List). 

2,  A.  Each  person  whose  name  appears  on  the  Removal  List 
shall  be  promptly  notified  in  writing  that  the  center  has  been 
selected  as  the  center  of  residence  for  evacuees  loyal  to  Japan ; 
that  if  his  relocation  is  not  arranged  for  prior  to  the  time  WRA 
determines  it  is  necessary  for  him  to  leave  he  will  be  transferred 
to  another  center,  unless  he  is  physically  incapacitated ;  that  he 
is  requested  to  appear  at  a  designated  time  and  place  for  an 
interview;  and  that  at  that  interview  he  will  be  requested  to 
express  preferences  for  transfer  as  between  Central  Utah, 
Granada,  Heart  Mountain,  Jerome,  Minidoka,  and  Rohwer", 
which  preferences  may  have  to  be  disregarded  but  will  be  heeded 
if  possible  to  do  so. 

B.  The  Project  Director  shall  cause  each  such  person  to  be 
interviewed,  preferably  by  family  groups,  to  determine:  (1) 
whether  the  evacuee  is  able  to  travel  and  if  so  whether  special 
traveling  accommodations  will  be  necessary  (to  be  confirmed  in 
case  of  doubt  by  the  project  medical  officer) ;  (2)  whether  he 
would  prefer  transfer  to  Central  Utah,  Granada,  Heart  Moun- 
tain, Jerome,  Minidoka  or  Rohwer  (listing  all  in  order  of  prefer- 
ence, and  making  it  clear  that  his  first  preferences  may  have  to 
be  disregarded) ;  and  (3)  what  further  assistance  is  necessary. 
The  interviewer  shall  notify  the  evacuee  of  the  provisions  of 
Section  110.7  hereof,  dealing  with  transportation  of  property, 
and  assist  in  filling  out  Form  WRA-156  if  the  evacuee  wishes 
property  to  be  transported  thereunder. 

C.  During  the  month  of  August  a  special  effort  will  be  made 
to  facilitate  the  relocation  of  residents  of  the  Tule  Lake  Center 
who  are  on  the  removal  list.  No  person  on  the  removal  list 
shall  be  permitted  to  request  repatriation  or  expatriation,  or 
to  change  his  answer  to  question  28  from  an  affirmative  to  a 
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negative  or  other  answer  raising  real  doubts  as  to  loyalty,  until 
the  large  movements  under  this  instruction  to  and  from  the 
Tule  Lake  Center  have  been  completed. 

D.  The  Project  Director  shall  inform  the  Director  by  wire 
not  later  than  August  20  of  the  number  of  evacuees  on  the 
Removal  List  who  have  been  processed  for  transfer  to  another 
center,  the  family  groupings  and  health  problems  involved, 
and  the  respective  preferences  expressed  for  Central  Utah, 
Granada,  Heart  Mountain,  Jerome,  Rohwer  and  Minidoka.  If 
at  all  possible,  processing  should  be  completed  by  that  date. 
If  it  is  not,  the  Project  Director  shall  thereafter  wire  such  in- 
formation to  the  Director  weekly  until  processing  has  been 
completed. 

3.  Each  person  falling  within  one  of  the  three  categories  set 
forth  in  Section  110.3.1  (whose  name  will  appear,  together  with 
the  names  of  the  members  of  his  immediate  family,  on  the 
Resident  List)  shall  be  promptly  notified  in  writing  that  he  has 
been  designated  to  remain  in  the  center.  If  there  are  members 
of  his  family  who  do  not  fall  within  one  of  these  categories,  he 
shall  further  be  notified  of  that  fact  and  requested  to  appear 
at  a  designated  time  and  place,  together  with  such  members, 
for  an  interview.  Such  interview  shall  determine  whether  any 
such  family  member  wishes  to  leave  the  center  (it  being  made 
clear  to  him  that  it  may  be  difiicult  for  him  to  leave  the  center 
unless  he  exercises  the  option  now).  If  he  wishes  to  leave,  his 
name  shall  be  added  to  the  Removal  List,  the  interviewer  shall 
proceed  with  the  interview,  and  such  person  shall  be  processed, 
as  if  his  name  had  originally  appeared  on  the  Removal  List. 

4.  As  additional  applications  of  Tule  Lake  residents  for  leave 
clearance  are  denied,  the  names  of  such  persons  shall,  if  on  the 
Removal  List,  be  transferred  to  the  Resident  List,  and  they 
shall  be  promptly  notified  that  they  are  no  longer  eligible  to 
leave  the  center.  As  additional  applications  of  Tule  Lake  resi- 
dents for  leave  clearance  are  granted,  the  names  of  such  persons 
shall,  if  on  the  Resident  List,  be  transferred  to  the  Removal 
List,  and  such  persons  shall  be  processed  as  provided  in  Section 
110.6.2  above. 

10/6/43 

Supersedes  A.  I.  #100 


XVII 

Transportation  oj  Property  of  Transferees  110.7 

1.  All  evacuees  transferring  from  one  center  to  another  un- 
der this  instruction  shall  be  notified  to  carry  with  them,  as 
hand  'Jaggage  and  checkable  baggage,  sufficient  clothing  and 
necessary  household  and  personal  effects  to  maintain  them  for 
at  least  60  days,  in  view  of  transportation  and  other  adminis- 
trative difficulties  that  will  necessarily  be  involved  in  trans- 
porting their  property  separately. 

2.  All  furniture  and  other  property  in  the  apartments  of  such 
evacuees  or  stored  in  warehouses  at  the  center  of  departure 
shall  be  crated  and  transported  to  the  center  of  destination 
upon  request  of  the  evacuee  presented  to  the  Project  Director 
upon  Form  WRA-156.  Shipment  to  the  new  center  at  Gov- 
ernment expense  shall  be  in  addition  to  transportation  fur- 
nished under  Administrative  Instruction  No.  78,  (Manual 
Chapter  100).  The  cost  shall  be  borne  by  the  center  from 
which  the  evacuee  is  transferred. 
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Responsibilities  in  Connection  With  Movement  oj  Trayisjerees 

110.8 

1.  A.  Upon  the  basis  of  information  furnished  him  from 
time  to  time  by  the  Project  Directors  under  this  instruction 
the  Director  will  determine  the  time  of  movement  and  the 
number  of  evacuees  to  be  transferred  in  each  movement  from 
one  center  to  another.  A  tentative  schedule  of  initial  move- 
ments will  be  furnished  to  the  project  directors  at  the  earliest 
possible  date. 

B.  The  Director  will  make  all  arrangements  for  common  car- 
rier facilities  for  the  movement  of  each  group  of  evacuees,  and 
for  military  escort  where  necessary.  He  will  further  obtain 
any  military  permits  that  may  be  necessary  for  the  travel  of 
evacuees  in  the  evacuated  areas, 

C.  The  Director  will  wire  each  Project  Director  concerned, 
at  least  five  days  before  the  date  of  departure,  of  the  number 
of  persons  to  be  transferred  and  the  family  groupings  involved, 
the  transportation  facilities  arranged  for,  the  time  of  departure 
and  arrival,  and  all  other  details  in  connection  therewith.     (Or- 
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dinarily  this  will  merely  confirm  a  tentative  schedule  already 
furnished  to  the  project  directors.) 

2.  A.  The  Project  Director  of  the  center  of  departure  shall 
be  responsible  for  completing  all  other  arrangements  to  be  made 
at  the  center  in  connection  with  each  movement.  He  shall 
designated  a  suitable  WRA  representative  to  accompany  each 
movement.  Such  person  shall  be  responsible  to  the  Director 
while  en  route,  and  shall  be  regarded  as  the  Director's  repre- 
sentative. 

B.  On  or  before  the  date  of  departure  the  Project  Director 
shall  ship  to  the  Project  Director  of  the  center  of  destination 
all  project  records  pertaining  to  the  transferees,  including  Form 
12,  Form  26,  the  social  data  registration  form,  individual  census 
record,  immunization  card,  medical  and  hospital  record,  repatri- 
ation record,  leave  clearance  docket,  employment  record,  and 
any  school,  welfare,  parole,  or  other  record.  When  a  move- 
ment consists  of  a  trainload  such  records  shall  be  shipped  on 
the  same  train. 

C.  The  Project  Director  shall  furnish  the  WRA  representa- 
tive who  is  to  accompany  each  movement  with  two  copies  of 
the  train  list,  and  the  representative  shall  present  such  copies 
to  the  Project  Director  of  the  center  of  destination  upon  arrival. 
Immediately  after  departure  the  Project  Director  shall  forward 
one  copy  of  the  train  list  to  the  Director. 

3.  A.  The  Project  Director  of  the  center  of  destination  shall 
be  responsible  for  arranging  for  housing,  beds,  and  bedding  for 
all  transferees,  in  accordance  with  present  WRA  policy. 

B.  The  Project  Director  shall  check  the  arriving  transferees 
against  the  train  list,  and  shall  promptly  notify  the  Washing- 
ton office  of  their  arrival  and  of  any  variances  from  the  train 
list  if  any. 

C.  The  Project  Director  shall  do  everything  within  his  power 
of  establish  transferees  in  project  jobs  fitted  to  their  abiUties 
and  to  do  everything  practicable  to  fit  them  into  the  social 
life  of  the  center.  To  the  latter  end  he  shall  obtain  the  coopera- 
tion of  the  community  council  and  other  evacuee  organizations 
in  the  center. 

10/6/43 
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Departure  from  Tule  Lake  Center  110.9 

1.  No  person  remaining  at  the  Tule  Lake  Center  or  trans- 
ferred thereto  under  the  provisions  of  this  chapter  shall  be 
granted  seasonal  or  indefinite  leave  from  the  Tule  Lake  Center. 

2.  No  person  remaining  at  the  Tule  Lake  Center  or  trans- 
ferred thereto  under  the  provisions  of  this  chapter  shall  be 
transferred  to  another  center  except  pursuant  to  the  following 
provisions : 

A.  Persons  remaining  at  the  Tule  Lake  Center  solely  be- 
cause of  illness  or  infirmity  (see  Section  110.3.4)  shall  be  trans- 
ferred to  another  center  as  soon  as  such  transfer  will  not  in  the 
opinion  of  the  Project  Medical  Officer  endanger  their  lives  or 
seriously  impair  their  health.  Family  members  who  have  re- 
mained with  them  who  do  not  fall  within  one  of  the  three  cate- 
gories set  forth  in  Section  110.3.1  above  may  be  transferred 
to  other  centers  prior  to  such  time  upon  their  individual  request. 

B.  Persons  resident  at  the  Tule  Lake  Segregation  Center 
to  whom  leave  clearance  has  not  been  denied  may  apply  for 
and  receive  leave  clearance  in  accordance  with  the  provisions 
of  Section  60.10  of  the  Leave  Handbook.  Any  such  person  who 
has  not  previously  filled  out  Form  WRA-126  or  DSS  form  304A 
should  fill  out  Form  WRA-126  as  an  application  for  leave 
clearance.  If  the  form  has  previously  been  filled,  the  applicant 
should  file  with  the  Project  Director  a  letter  requesting  a  leave 
clearance  hearing.  Persons  who  had  already  received  leave 
clearance  before  the  Segregation  Center  was  established,  and 
who  remained  at  or  removed  to  the  Segregation  Center  for  fam- 
ily reasons  or  other  special  reasons  (except  those  who  remained 
solely  because  of  illness  or  infirmity,  and  members  of  their 
families)  but  who  later  wish  to  leave  the  Segregation  Center 
should  file  with  the  Project  Director  a  letter  requesting  a  sup- 
plemental leave  clearance  hearing.  After  leave  clearance  is 
granted  by  the  Director,  the  applicant  shall  be  transferred  to  a 
relocation  center,  where  he  may  apply  for  indefinite  or  seasonal 
leave. 

C.  Any  person  whose  application  for  leave  clearance  has 
been  denied  may,  while  a  resident  of  the  Segregation  Center, 
and  not  otherwise,  file  an  appeal  with  the  Board  of  Appeals 
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for  Leave  Clearance  in  accordance  with  the  procedure  pre- 
scribed by  Section  60.11  of  the  Leave  Handbook. 

If,  as  a  result  of  this  appeal,  leave  clearance  is  granted  by 
the  Director  the  applicant  shall  be  transferred  to  a  relocation 
center,  where  he  may  apply  for  indefinite  or  seasonal  leave. 

4/26/44 

Supersedes  Issuance  of  10/18/43 

Government  and  Control  110.10 

1.  The  Project  Director  of  the  Segregation  Center  is  responsi- 
ble for  the  maintenance  of  law  and  order  within  the  Center,  and 
for  the  enforcement  of  all  regulations  established  by  the  War 
Relocation  Authority  for  the  administration  of  the  Center. 
The  Project  Director  has  full  disciplinary  authority  over  the 
evacuees  in  relation  to  all  offenses  committed  by  them  within, 
the  Center,  though  cases  involving  offenses  against  State  or 
Federal  law  will  be  referred  by  the  Project  Director  to  the 
proper  officials  for  action.  In  determining  what  acts  consti- 
tute offenses  and  in  setting  up  the  procedure  for  conducting 
hearings  on  account  of  offenses  committed,  the  Project  Direc- 
tor shall  be  governed  by  the  provisions  of  Manual  Section  30.1 
in  so  far  as  they  are  relevant. 

2.  The  Project  Director  shall,  when  need  arises,  establish  at 
the  Center  the  position  of  Hearing  Officer.  The  function  of  the 
Hearing  Officer  will  be  to  assist  the  Project  Director  in  the 
handling  of  cases  involving  disciplinary  action.  In  hearing 
cases  the  Hearing  Officer  shall  be  governed  by  the  same  rules 
which  govern  the  Project  Director  in  conducting  hearings.  The 
Hearing  Officer  will  be  directly  responsible  to  the  Project  Di- 
rector and  shall  make  to  the  Project  Director  a  full  report  on 
each  case  heard,  with  transcript  and  record  thereof,  together 
with  his  recommendation  as  to  the  decision  to  be  rendered 
therein.  No  decision  shall  be  effective  until  it  has  been  ap- 
proved by  the  Project  Director. 

3.  The  residents  of  the  Segregation  Center  will  be  invited 
to  establish  a  Representative  Committee.  The  membership 
of  this  Representative  Committee  shall  be  selected  by  orderly, 
representative,  elective  procedures.     The  members  shall  be 
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selected  on  a  geographical  basis  to  represent  residential  areas 
within  the  Center,  shall  be  selected  for  fixed  periods  of  time, 
and  the  total  membership  of  the  Committee  shall  not  be  greater 
than  twelve  persons. 

The  function  of  the  Representative  Committee  shall  be  that 
of  acting  as  the  official  representative  of  the  residents  of  the 
Center  in  communicating  to  the  Project  Director  the  view- 
points, attitudes  and  requests  of  the  residents,  in  conveying  to 
the  residents  information  concerning  WRA  regulations  and  de- 
terminations affecting  them,  and  in  advising  with  the  Project 
Director  on  matters  as  to  which  collaboration  between  the  Ad- 
ministration and  the  residents  is  needed. 

4/26/44 

Internal  and  External  Security  110.11 

1.  Under  the  existing  Memorandum  of  Understanding  be- 
tween the  United  States  Army  and  the  War  Relocation  Author- 
ity, the  military  police  unit  stationed  at  the  Segregation  Center 
will  be  responsible  for  patrolling  the  external  boundaries  of  the 
Center  and  for  patrolling  certain  fences  and  manning  certain 
watch  towers  between  the  Administrative  Area  and  the  resi- 
dential area  for  segregants.  Subject  to  such  arrangements  as 
may  be  made  with  the  military  authorities,  the  Project  Director 
may  request  the  detail  of  detachments  of  military  police  to 
assist  in  the  arrest  of  individuals  or  the  quelling  of  disturbances 
when,  in  his  judgment,  such  assistance  is  needed.  Other  ar- 
rangements for  close  cooperation  between  the  War  Relocation 
Authority  administrative  organization  and  the  military  police 
unit  may  be  made  as  they  become  desirable. 

2,  The  Internal  Security  Section  shall  include  an  adequate 
staff  of  appointed  police  officers.  Such  officers  may  carry  fire- 
arms within  the  evacuee  residential  area  only  when  expressly 
authorized  by  the  Project  Director  to  do  so.  This  authoriza- 
tion shall  be  limited  to  emergency  cases  such  as  making  arrests, 
and  shall  be  subject  to  such  administrative  control  as  the  Project 
Director  shall  deem  necessary.  Patrol  cars  used  by  the  police 
will  be  supplied  with  two-way  radios,  tear  gas  bombs,  and  such 
other  law  enforcement  equipment  as  may  be  authorized  by  the 
Project  Director  in  cases  of  emergency.     Guards  at  the  gates 
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between  the  Administrative  and  residential  areas,  and  guards 
and  patrolmen  stationed  in  the  various  sections  of  the  admin- 
istrative area  and  responsible  for  the  protection  of  life  and 
Government  property  in  those  areas,  may  carry  firearms.  All 
firearms  required  by  the  internal  security  force,  when  not  in  use, 
shall  be  maintained  in  an  armory  to  be  established  by  the  War 
Relocation  Authority  at  a  safe  place  within  the  Administrative 
Area. 

3.  As  conditions  warrant,  an  evacuee  patrol  force  will  be  re- 
cruited and  trained  for  assisting  in  the  preservation  of  law  and 
order  within  the  evacuee  residential  area.  The  Project  Di- 
rector shall  designate  the  type  of  police  work  in  which  the 
evacuee  patrol  force  shall  from  time  to  time  engage,  and  may 
add  to  the  duties  of  the  evacuee  patrol  force  as  conditions 
warrant. 

4/26/44 

Center  Services  and  Activities  110.12 

1.  Freedom  of  religion  for  all  residents  will  be  protected. 
State  Shinto,  which  is  nationalistic  rather  than  religious  in 
character,  will  not  be  permitted  at  the  Center, 

2.  Elementary  and  high  schools  of  an  American  type,  con- 
ducted in  English,  will  be  provided  at  Government  expense. 
Nursery  school  education  necessary  to  prepare  pupils  for  en- 
trance into  the  American  type  elementary  schools  will  be 
provided.  A  limited  adult  education  program  including  voca- 
tional training  essential  for  project  operation,  English,  or 
Americanization  classes  may  be  provided  as  the  need  arises. 
Such  other  types  of  schools  as  may  be  desired  by  the  evacuees 
may  be  operated  in  WRA  buildings  but  must  be  financed, 
staffed,  and  otherwise  supplied  by  the  evacuees  without  cost  to 
the  Government.  The  use  of  buildings  and  the  scheduling  of 
classes  in  order  to  avoid  conflicts  between  the  English  and  Japa- 
nese type  schools  will  be  arranged  through  the  administrative 
staff  and  the  responsible  evacuee  representatives. 

3.  Group  activities  of  an  American  type  will  be  supported 
and  definitely  encouraged  for  those  interested  in  such  programs. 
Japanese  social  and  cultural  activities  will  be  permitted  without 
expense  to  the  Government,  but  demonstrations  that  may  lead 
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to  disturbances  of  the  peace  of  the  community  are  prohibited. 

4.  The  Project  Director  may  arrange  for  the  establishment  of 
a  project  newspaper  which  may,  if  he  desires,  carry  both  Japa- 
nese and  English  sections.  The  paper  will  be  supervised  and 
censored  by  appropriate  representatives  of  the  Project 
Director. 

5.  An  agricultural  program  may  be  worked  out  in  collabora- 
tion with  the  residents  of  the  Center. 

6.  Industrial  enterprises  may  be  established  to  produce  ma- 
terials or  equipment  for  use  within  the  Center. 

10/17/44 

Supersedes  Issuance  of  4/26/44 

Release  #132 

Visiting  to  and  From  Center  110.13 

1.  Short  term  leave  will  be  granted  only  when  the  granting 
of  such  leave  is  in  the  interest  of  the  Government.  Leave  will 
not  be  granted  in  cases  where  the  reasons  therefor  are  of  con- 
cern primarily  to  the  evacuee,  but  it  may  be  in  the  interest  of 
the  Government  to  grant  leave  in  cases  of  extreme  personal 
emergency  involving  sickness  or  death,  litigation,  or  important 
property  adjustments,  and  the  Project  Director  is  authorized 
to  exercise  his  discretion  in  the  granting  of  leave  in  such  cases. 
In  such  cases  WRA  will  not  pay  transportation  or  other  costs 
unless  the  segregant  is  without  funds  or  under  unusual  circum- 
stances in  which  the  Project  Director  deems  payment  by  WRA 
to  be  proper. 

2.  An  escort  shall  be  provided  in  all  cases  in  which  an  evacuee 
leaves  the  center  on  short  term  leave.  The  Project  Director 
may  in  his  discretion  require  that  the  expenses  of  the  escort  be 
borne,  in  whole  or  in  part,  by  the  evacuee. 

3.  No  visitors  to  the  Tule  Lake  Segregation  Center,  except 
members  of  the  armed  forces  in  uniform,  will  be  permitted  ex- 
cept on  the  basis  of  permission  secured  in  advance  from  the 
Project  Director,  who  will  establish  such  procedure  for  the  is- 
suance of  visiting  permits  as  he  deems  proper.  Rooms  will  be 
assigned  by  WRA  out  side  the  evacuee  residential  area  for  the 
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accommodation  of  overnight  visitors.  Rooms  outside  the 
evacuee  residential  area  will  also  be  provided  where  visitors 
can  talk  with  residents  of  the  center  whom  they  are  visiting. 
Visitors  will  not  be  allowed  within  the  evacuee  residential  area 
except  with  the  express  permission  of  the  Project  Director. 
Visitors  will  not  be  housed  in  evacuee  quarters  during  their 
visits. 

4.  Soldiers  in  uniform  visiting  the  center  may  make  arrange- 
ments for  quarters  in  the  Military  Police  area,  or  in  the  Ad- 
ministrative Area,  and  will  be  expected  to  occupy  such  quarters 
at  night.  During  the  day  they  will  be  permitted  such  access 
to  the  evacuee  areas  as  the  Project  Director  may  authorize. 

4/26/44 

Contraband  and  Censorship  110.1 4 

Mail,  except  first-class,  and  packages  will  be  subject  to  in- 
spection by  the  Army,  as  provided  in  Army  regulations  estab- 
lished for  the  Center.  There  will  be  no  censorship  of  first 
class  mail  except  for  the  residents  of  Area  B  and  of  any  isolation 
center  which  may  be  established  outside  the  project.  (See  sec- 
tion 110.15.)  Telephone  calls  by  segregants  must  be  limited  to 
emergency  calls,  must  be  conducted  in  English,  and  will  be 
monitored  and  recorded.  All  telegrams  sent  from  the  Center 
must  be  in  English. 

4/26/44 

Administrative  Separation  of  Residents  Within  Center  110.15 

1.  In  order  to  promote  the  orderly  administration  of  the 
Center  and  to  maintain  peace  and  security  for  the  residents, 
it  will  be  necessary  from  time  to  time  further  to  restrict  the 
movement  and  activities  of  persons  whose  influence  or  actions 
may  be  disruptive  of  the  operation  of  the  Center.  Such  per- 
sons, after  investigation  and  decision  by  the  Project  Director, 
will  be  transferred  either  to  a  separate  area  within  the  Center, 
designated  herein  as  Area  B,  or  to  an  isolation  center  outside 
the  project.  Since  such  further  separation  of  individuals  is  a 
purely  administrative  arrangement  to  secure  the  peaceful  and 
orderly  administration  of  the  Center,  only  such  investigation 
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need  be  made  as  is  requisite  for  an  administrative  determina- 
tion by  the  Project  Director.  The  following  procedure  will  be 
employed  in  making  such  determinations. 

A.  The  Project  Director  will  establish  at  the  Center  a  Fact- 
Finding  Committee  consisting  of  the  Assistant  Project  Director 
in  Charge  of  Community  Management,  the  Head  of  the  In- 
ternal Security  Section,  and  the  Project  Attorney.  It  shall  be 
the  duty  of  the  Fact-Finding  Committee  to  secure  and  examine 
any  evidence  which  is  available  at  the  Center,  or  which  can 
without  undue  delay  be  secured  from  any  other  source,  bearing 
upon  the  activities  of  any  individual  suspected  of  past  or  prob- 
able future  interference  with  the  peaceful  and  orderly  processes 
of  center  administration.  After  review  of  all  the  evidence 
available  to  the  Fact-Finding  Committee,  that  Committee  will 
submit  to  the  Project  Director  a  docket  for  each  individual  case 
considered  by  it,  with  its  appraisal  of  the  evidence  and  its  rec- 
ommendation as  to  whether,  in  the  interest  of  a  peaceful  and 
orderly  administration,  the  individual  should  be  transferred  to 
Area  B  or  an  isolation  center. 

B.  Upon  receipt  of  the  docket  from  the  Fact-Finding  Com- 
mittee, the  Project  Director  shall  review  the  evidence  and 
recommendations  submitted  by  the  Committee,  and  may  in 
his  discretion  hold  an  interview  with  the  person  whose  transfer 
is  under  consideration.  No  interview  need  be  held  in  cases 
in  which  the  evidence  supporting  the  Committee's  recommen- 
dation is  so  clear  as  not  to  leave  room  for  any  reasonable  doubt 
as  to  the  correctness  of  the  recommendation. 

If  an  interview  is  held,  the  Project  Director  shall  inform  the 
person  interviewed  of  the  nature  of  the  reports  and  evidence 
which  have  been  produced  concerning  him,  and  shall  allow 
him  to  make  such  further  comments  or  statements,  or  produce 
such  further  evidence,  as  he  may  desire.  If  the  Project  Direc- 
tor concludes  that  the  individual's  continued  residence  in  the 
main  area  of  the  center  is  dangerous  to  the  peaceful  and  orderly 
administration  thereof,  he  may  order  his  transfer  to  Area  B 
or  an  isolation  center. 

2.  Residence  of  any  individual  in  Area  B  or  in  an  isolation 
center  shall  be  for  an  indefinite  period.  Any  individual  who 
wishes  to  be  transferred  to  and  permitted  to  reside  in  the  main 
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area  of  the  Center  may  at  any  time  risk  to  be  interviewed  by 
the  Project  Director  and  may  submit  further  information  bear- 
ing upon  his  case.  The  Project  Director  shall  at  his  conven- 
ience hold  further  interviews  and  examine  all  information 
and  evidence  submitted.  If  the  Project  Director  concludes 
that  transfer  of  the  applicant,  or  of  any  other  individual  resid- 
ing in  Area  B  or  in  an  isolation  center,  to  the  main  area  of 
the  Center  will  involve  no  danger  to  the  peaceful  and  orderly 
administration  thereof,  he  shall  order  such  transfer. 

3.  A.  All  policies  of  WRA  applicable  to  the  main  area  of 
the  Center  shall  be  applicable  to  Area  B  and  to  any  isolation 
center  which  may  be  established,  except  that: 

(1)  All  mail  going  into  or  coming  from  Area  B  or  an 
isolation  center  will  be  censored. 

(2)  No  visiting  will  be  permitted  between  the  residents 
of  Area  B  or  the  isolation  center  and  the  main  area  of  the- 
Center  except  under  extraordinary  circumstances  and  with 
the  express  permission  of  the  Project  Director. 

(3)  Visiting  with  the  residents  of  Area  B  or  the  isola- 
tion center  will  not  in  any  event  be  permitted  within  the 
physical  limits  of  Area  B  or  the  isolation  center,  but  may 
take  place  only  in  rooms  provided  for  the  purpose  outside 
the  evacuee  residential  area  and  in  the  presence  of  wit- 
nesses if  the  Project  Director  so  determines. 

(4)  Families  of  individuals  removed  to  Area  B  or  to  an 
isolation  center  will  not  be  allowed  to  accompany  such 
individuals  into  the  separated  area. 

B.  Patrol  of  the  external  boundaries  of  Area  B  and  of  the 
isolation  center  will  be  the  responsibility  of  the  Military  Police, 
in  accordance  with  agreements  between  the  War  Relocation 
Authority  and  the  War  Department. 

4.  Should  later  developments  require  the  transfer  of  any 
women  into  a  separated  area,  separate  living  quarters  and  feed- 
ing arrangements  will  be  provided  for  them. 
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Appellees. 


BRIEF  FOR  APPELLEES. 


Decisions  Below. 

The  judgment  of  both  courts  below  held  the  renuncia- 
tions of  appellees,  pursuant  to  8  U.  S.  C.  801  (i)  invalid 
|R.  369.  M.  R.  53].'  Both  courts  made  detailed  Findings 
of  Fact  [R.  341,  M.  R.  30]  and  included  therein  express 
findings  that  the  renunciations  by  appellees  were  not  volun- 


^The  same  designations  to  the  records  as  followed  by  appellants 
(B.  1.  note  1)  will  be  used  here.  That  is,  to  No.  11839  by  the 
symbol  "R"  and  to  No.  12082  by  the  symbol  "M.  R." 
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tary  or  of  their  own  free  will  [R.  366,  ?i61 ;  M.  R.  50]. 
In  addition,  in  case  No.  11839,  the  Court  concluded  that 
as  a  matter  of  law  appellee  Inouye,  being  under  the  age  of 
21,  was  under  a  legal  disability  to  renounce  [R.  367].  The 
opinion  in  No.  11839  is  reported  at  73  Fed.  Supp.  1000. 
No  opinion  was  written  in  No.  12802. 

Jurisdiction. 

This  Court  has  jurisdiction  under  new  Title  28  U.  S.  C. 
Section  1291. 

Statement  of  Facts. 

The  appellees  were  born  in  the  United  States  and  thus 
held  United  States  citizenship  as  native-born  Americans. 
They  have  at  no  time  committed,  been  charged  with,  or 
even  been  suspected  of,  any  crime  or  offense  against  the 
United  States,  nor  of  any  disloyal  or  detrimental  act  to 
the  United  States.  They  are,  however,  of  Japanese  ances- 
try. They  here  seek  a  re-affirmation  of  their  citizenship 
which,  according  to  appellants,  they  irrevocably  lost  in 
the  renunciation  of  citizenship  program,  which  was  the 
culminating  step  in  the  war-time  series  of  racial  measures 
and  restraints  imposed  on  West  Coast  citizens  of  Japanese 
ancestry  [R.  1-15;  M.  R.  2-15]. 

1.     BACKGROUND  OF  RENUNCIATION. 

(a)  Commencement   of   Program   Against   Citizens  of 
Japanese   Ancestry. 

For  more  than  three  months  after  the  outbreak  of  the 
war,  security  on  the  West  Coast  was  safeguarded  without 
racist  measures ;  while  a  large  number  of  aliens  of  Japanese 
ancestry  were  interned,  these  internments  were  effected 
under  the  general  program  affecting  aliens  of  enemy  na- 
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tionality.'    But  about  the  middle  of  January,  1942,  expul- 
sion  from   the  West   Coast   of   all   persons   of   Japanese 
ancestry— a  measure  which  had  been  periodically  advo- 
cated as  a  means  of  eliminating  economic  competition  from 
this  minority — was  again  urged  by  a  number   of  West 
Coast  propagandists,  organizations,  and  political  figures; 
and  a  campaign  was  commenced  for  the  expulsion  of  all 
persons  of  this  ethnic  group,  regardless  of  American  citi- 
zenship or  individual  loyalty.'    In  February,  General  J.  L. 
DeWitt,  West  Coast  commander,  formulated  and  recom- 
mended to  the  War  Department  a  plan  for   such  mass 
racial  expulsion:  and  on  February  19,  1942,  the  Executive 
Order  under  which  the  expulsion  and  other  orders  against 
persons  of  Japanese  ancestry  were  thereafter  issued,  was 
promulgated.      General    DeWitt    subsequently    explained 


2H  R  Rep  No.  2124,  Interior  Report  of  Committee  Investigat- 
ing National  Defense  Migration,  77th  Congress,  2d  Sess.  (1942), 
27-28,  157-160;  T.  &  N.  4-5. 

As  in  appellants'  brief,  authoritative  documents  setting  forth 
facts  of  creneral  knowledge  will  be  cited  herein,  and  may  be  judi- 
ciallv  noticed  by  this  Court  under  well-established  doctrme.  See 
Hirabayashi  v.  United  States,  320  U.  S.  81,  102  By  virtue  of 
this  doctrine  the  study  made  under  the  auspices  of  the  University 
of  California  bv  Thomas  and  Hishimoto  entitled  '  The  Spoilage, 
could  be  relied 'upon  herein,  even  aside  from  its  incorporation  in 
the  record  Compare  Appellants*  Brief  (hereinafter  abbreviated 
App.  Br.)  note  6.  "The  Spoilage"  will,  following  appellants'  prac- 
tice, be  referred  to  as  "T  &  N." 

^T  &  N  17-19;  House  Report,  cited  supra  note  2,  139-156.  In 
Hawaii  where  there  was  no  history  of  economic  competition  and 
expulsion  attempts,  there  was  no  agitation  for  mass  expulsion  nor 
were  any  special  restraints  im]wsed  on  persons  of  Japanese  ances- 
try though  they  there  constituted  thirty-seven  per  cent  of  the  total 
population  as  compared  to  less  than  two  per  cent  on  the  West 
Coast  See  16th  Census  of  the  United  States,  Population,  2d 
Series  for  California,  p.  10;  for  Oregon,  p.  10;  for  Washington, 
n  10-  for  Hawaii,  p.  21,  House  of  Representatives  Report  No. 
2124, '77th  Cong..  2d  Sess.  (1942)  92,  96;  McWilliams,  Prejudice 
(1944)  141-146. 


and  justified  the  mass  racial  expulsion  on  the  basis  that 
all  persons  of  Japanese  descent  were  "subversive"  mem- 
bers of  "an  enemy  race"  whose  "racial  strains  are  un- 
diluted," that  they  constituted  "over  112,000  potential 
enemies  ...  at  large  today  along  the  Pacific  Coast" 
and  that  there  was  "no  ground  for  assuming  any  Japanese 
.  .  .  will  not  turn  against  this  nation."^  General  De- 
Witt  thus  ignored  American  citizenship,  clearance  by  the 
F.  B.  1.  and  the  other  investigative  agencies  which  had 
studied  this  group,  individual  demonstrations  of  loyalty 
to  this  country  and  opposition  to  Japanese  imperialism, 
and  the  war-time  record  of  these  people  both  before  and 
after  the  expulsion.^  But  it  was  not  General  DeWitt's 
racist  view  that  determined  the  final  extent  and  outcome 


*Final  Report,  Japanese  Evacuation  from  the  West  Coast,  1942, 
submitted  by  Lt.  Gen.  J.  L.  DeWiU  to  the  Chief  of  Staff,  dated 
June  5,  1943  (hereinafter  termed  Final  Report),  Preface. 

^Investigative  reports  had  been  compiled  over  a  period  of  years 
as  to  the  West  Coast  population  of  Japanese  ancestry  and  showed 
that  there  was  no  reason  to  suspect  that  the  great  majority  of  the 
70,000  native-born  American  citizens  were  in  any  way  potentially 
dangerous.  See  Ringle,  The  Japanese  in  America,  Harper's  Maga- 
zine, October  1942,  489  (see  p.  564  with  respect  to  the  author's 
function,  as  a  Naval  Intelligence  officer,  to  study  the  West  Coast 
Japanese);  McWilliams,  Prejudice  (1942)    114-115. 

General  DeWitt  noted  in  his  report  that  no  act  of  sabotage  had 
in  fact  been  committed  prior  to  the  expulsion,  but  he  did  not  per- 
mit this  evidence  to  shake  his  assumption  of  danger,  stating  that  the 
very  fact  that  no  sabotage  had  been  committed  was  disturbing  evi- 
dence that  it  would  be  (Final  Report,  at  p.  34).  It  may  be 
observed  that  in  fact  the  record  of  no  sal^otage  by  resident  persons 
of  Japanese  ancestry  continued  not  only  during  the  eight  months 
after  Pearl  Harbor  during  which  the  expulsion  v/as  gradually  under- 
taken, but  during  the  rest  of  the  war  [R.  112],  nor  was  any  resi- 
dent person  of  Japanese  ancestry  found  to  be  engaged  in  espionage 
during  the  entire  period,  nor  was  there  ever  any  serious  attempt 
by  any  of  the  evacuees  to  escape  from  the  detention  camps  [R.  221]. 
Further  it  is  to  be  observed  that  the  principal  defendants  charged 
with  espionage  in  pre-Pearl  Harbor  cases  were  Caucasians.  See 
Annual  Report  of  the  Attorney  General  (1937)  76;  McWilliams, 
cited  supra,  at  110-111. 
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of  the  expulsion;  rather  the  determinant  was  the  racial 
hostility    of    Caucasian    residents    of    the    interior.      The 
original   program   merely   to   expel   persons   of   Japanese 
ancestry  from  a  coastal  strip  and  allow  them  to  resettle 
in   the   interior   of   California   and   in   other   states,   was 
changed  to  one  of  expulsion  from  the  whole  of  the  State 
of    California,    and    detention    in    detention    camps;    this 
change   was   made  because   the   residents   of   the   interior 
states    expressed  .strong    antagonism    to    resettlement    in 
their   states,  due  in  large  part  to  their  unwillingness   to 
accept  the  Coast's  "undesirables,"  and  as  well  as  to  fear 
of  economic  competition  from  the  resettlers.^     Because  of 
this  attitude  General  DeWitt  inaugurated  detention  so  as 
to   prevent    "any    untoward    incident"    and    to    make    the 
evacuation  more  "orderly."'     Detention  thus  was  imposed 
because    of    the    situation    arising    from    the    evacuation, 
rather   than   because   of   the   character   of   the   evacuated 
population ;  this  phenomenon,  of  each  step  in  the  program 
against  persons  of  Japanese  ancestry  engendering  conse- 
quences  and   conditions   which   in   turn   were   largely   re- 
sponsible for  the  next  step,  was  typical  of  ensuing  phases 
of  the  program  as  well  [see  R.  296]. 


6T  &  N,  7-13,  24-25. 

^See  contemporaneous  statement  of  General  DeWitt's  Assistant 
Chief  of  Stafif.  Civil  Affairs  Division,  who  recommended  detention, 
in  House  of  Representatives  Report  No.  1911,  Prelimmary  Report 
of  Committee  Investigating  National  Defense  Migration,  77th 
Cong  2d  Sess.  (1942)  6,  8.  And  see  to  the  same  effect  Ex  parte 
Endol  323  U.  S.  283,  295-296.  quoting  General  DeWitt's  Report. 

That  the  expelled  persons  would  not  in  any  event  have  forced 
themselves  into  hostile  communities  is  indicated  by  the  fact  that  all 
of  an  initial  group  which  was  expelled  and  given  the  option  of 
going  to  an  Army  shelter  or  interior  locations  of  their  own  choice, 
went  to  the  shelter.    See  Final  Report,  at  pp.  107,  109,  49,  363. 


(b)  Mechanics  of  Evacuation  and  Detention. 
The  evacuation  and  detention  were  effected  by  a  series 
of  orders  by  General  DeWitt,  each  one  notifying  all  per- 
sons of  Japanese  ancestry  in  a  designated  locality  to  re- 
port for  evacuation  six  days  subsequent  to  the  issuance  of 
the  order,  and  stating  that  they  could  take  with  them  from 
their  homes  only  a  minimum  of  personal  possessions. 
They  were  not  notified  whether  the  evacuation  was  perma- 
nent or  temporary,  or  what  would  follow  their  reporting 
for  evacuation,  either  immediately  or  ultimately.  Em- 
ployment connections  were  severed,  property  was  sold  at 
great  sacrifice,  and  business  and  other  enterprises  repre- 
senting life-time's  of  labor  virtually  w4ped  out  [T  &  N 
13-17;  see  Final  Report,  at  pp.  55-64].  When  persons  of 
Japanese  ancestry  reported  for  evacuation,  they  found 
themselves  transported  under  military  guard  to  crude 
so-called  "Assembly  Centers,"  which  were  mainly  hastily 
converted  race-tracks.  There  they  remained,  under  armed 
guard,  with  continued  indiscriminate  en  masse  treatment 
as  prisoners,  for  periods  ranging  up  to  six  months  [T  & 
N  13-14,  22-23;  Final  Report,  c.X;  House  Report  cited, 
supra,  note  2,  at  p.  40].  From  these  Centers  they  were 
removed  to  War  Relocation  Authority  detention  centers, 
which  while  somewhat  less  crude,  were  likewise  extremely 
crowded  and  uncomfortable  with  inadequate  recreational, 
occupational,  and  other  facilities  [T  &  N  26-33]. 

The  appellees  in  No.  12082  were  in  the  WRA  center 
known  as  the  Tule  Lake  segregation  center  at  the  time  of 
the  renunciation  program.  This  center  was  established  in 
the  following  manner: 
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(c)  Segregation. 

Largely  in  order  to  satisfy  public  clamor  against  the 
minority  of  Japanese  ancestry,  which  had  been  whetted, 
rather  than  deterred,  by  the  evacuation,^  the  WRA,  in 
July,  1943,  devised  a  set  of  criteria  by  which  it  could 
segregate  a  group  of  the  evacuees  for. the  purpose  of  ac- 
cording to  them  more  rigorous  treatment  than  that  which 
was  being  condemned  as  overly  sympathetic.  Since  none 
of  the  evacuees  had  performed  any  act  of  disloyalty  or  of 
any  reprehensible  nature,  and  since  the  intelligence  in- 
vestigations indicated  no  reason  to  restrain  more  than  a 
handful  as  individually  even  potentially  dangerous,  some 
other,  criteria  had  to  be  devised  [R.  94,  224-5;  see  App. 
Br.  24].  As  the  Project  Attorney  at  Tule  Lake  stated 
with  respect  to  segregation : 

"I  am  not  prepared  to  say  whether  or  not  this  pro- 
cedure for  making  the  determination  of  what  indivi- 
duals .  .  .  should  be  gathered  for  segregation 
.  .  .  was  the  best  that  could  be  devised.  However, 
.  under  the  pressure  of  public  opinion,  under 
the  'yammering'  of  certain  elements  of  the  public 
press,  and  under  the  bedevilment  of  prominent  offi- 
cials, the  War  Relocation  Authority  had  to  do  a 
sorting  job  which  affected  some  110,000  residents 
.  .  .  within  an  inconscionably  short  space  of  time, 
and  under  a  procedure  so  hurried,  so  inconsiderate 
of  human  exigencies,  and  so  complicated  by  relation- 
ships with  other  government  agencies  that  no  re- 
sponsible official  of  the  War  Relocation  Authority 
itself  would  maintain  that  a  good  job  had  been  done" 
[R.  245]. 

For  the  most  part  the  War  Relocation  Authority  util- 
ized requests  by  the  evacuees  for  repatriation  or  expatria- 


^McWilliams,  Prejudice  (1944)  p.  1. 


tion  to  Japan  as  a  basis  for  segregation,  though  it  is 
unanimously  conceded  that  many  of  these  requests  were 
motivated  by  numerous  considerations  which  had  no 
bearing  on  loyalty.  Such  requests  came  about  because 
of  the  efforts  of  the  United  States  Government,  commenc- 
ing in  the  summer  of  1942,  to  arrange  for  the  exchange  of 
American  citizens  who  were  interned  in  Japan,  in  return 
for  Japanese  aliens  or  persons  of  Japanese  ancestry  in  the 
United  States.  Many  of  the  evacuees  requesting  repatria- 
tion or  expatriation  did  so  because  they  had  lost  all  hope  of 
reestablishing  a  decent  life  for  themselves  and  their  chil- 
dren in  the  United  States.  For,  by  the  evacuation  and  de- 
tention the  Government  itself  appeared  to  approve  and  en- 
trench the  racial  discrimination  which  persons  of  the  Japa- 
nese race  had  struggled  to  overcome  in  their  pre-evacuation 
life;  this  fact  was  a  source  of  great  discouragement  with 
respect  to  their  future  in  the  United  States,  as  was  the  de- 
struction by  the  evacuation  of  their  hard-won  economic 
and  social  foothold,  the  acts  of  violence  against  them 
prior  to  evacuation  and  against  those  few  who  left  deten- 
tion on  a  parole  basis,  and  the  agitation  to  expel  them  per- 
manently from  the  West  Coast,  and  to  deport  them  there- 
from in  case,  of  their  return.  Even  when  citizens  did  not 
themselves  feel  entirely  hopeless  about  their  future  in  the 
United  States,  some  requested  expatriation  following  re- 
patriation requests  by  alien  parents  or  spouses,  because 
of  their  desire  to  maintain  the  family,  a  desire  which  was 
intensified  by  the  general  insecurity  of  their  lives.^ 


^On  the  repatriation  requests  generally,  see  R.  354,  36,  221-222; 
War  Relocation  Authority  Report,  quoted  infra;  Statement  of  Act- 
ing Director  of  WRA,  Hearings  before  House  Committee  on 
Immigration  and  Naturalization,  78th  Cong..  2d  Sess.  (1944)  57- 
58;  T  &  N,  95-96. 


Finally,  a  highly  important  factor  in  deportation  re- 
quests was  the  fact  that  many  evacuees,  while  hoping  there 
would  be  a  chance  to  reestablish  their  lives  in  the  United 
States  after  the  war,  had  an  extreme  fear  of  making  this 
attempt  for  the  duration  of  the  war,  because  of  the  inten- 
sification of  racial  prejudice  engendered  by  the  war.  Such 
evacuees  hoped  to  find  at  Tule  Lake  a  wartime  refuge  in 
which  they  could  secure  safety  and  stability  for  their 
families  and  avoid  the  relocation  which  was  being  made 
from  the  other  camps  [R.  11;  T  &  N  88].  The  extent  of 
a  feeling  of  hopelessness  or  a  desire  for  refuge  as  a  result 
of  the  rabid  racial  feeling  and  the  evacuation  and  deten- 
tion varied,  of  course,  with  the  individual,  depending  not 
only  on  his  pre-evacuation  experiences  and  his  dosses  at 
that  time,  but  also  on  the  manner  of  his  evacuation  itself, 
which  varied  in  its  harshness  [T  &  N  22-23].  But  all 
authorities  agree  that  the  need  for  ''protective  custody" 
due  to  racial  prejudice,  which  was  the  reason  detention 
was  originally  undertaken,  was  strongly  felt  as  a  necessity 
by  many  of  the  evacuees  themselves  and  was  a  salient 
influence  on  their  conduct  at  the  time  of  segregation  and 
throughout  the  detention  program.  However,  in  order  to 
secure  such  refuge  the  evacuees  could  not  affirm  a  desire 
for  it,  but  had  to  bring  themselves  within  the  classifica- 
tions established  by  the  War  Relocation  Authority  for 
those  deserving  of  segregation.  Thus,  many  evacuees  re- 
questing deportation  did  not  in  fact  desire  such  deporta- 
tion but  hoped  by  virtue  of  the  request  that  they  could 
secure  wartime  .protection.  In  this  respect  another  phe- 
nomenon that  was  conspicuous  throughout  the  detention 
program  was  evident  in  the  segregation  procedure:  that 
is,  the  detainee's  making  of  a  statement  for  the  purpose  of 
securing  as  great  personal  and  family  security  as  possible 
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within  the  very  Hmited  opportunities  open  to  him,  regard- 
less of  whether  the  statement  reflected  the  sentiment  which 
the  War  Relocation  Authority  was  theoretically  attempt- 
ing- to  ascertain,  [R.  Zl .  248-249,  225]/" 

The  other  major  basis  for  segregation  was  the  answers 
given  to  the  so-called  "loyalty"  questionnaire.  Only  citi- 
zens of  Japanese  ancestry  were  forced  to  answer  this 
questionnaire  and  no  other  citizens,  even  those  of  enemy 
ancestry,  were  similarly  interrogated.  The  distribution 
of  the  loyalty  questionnaire  occurred  in  the  following 
manner : 

Despite  the  fact  that  approximately  600  soldiers  of 
Japanese  ancestry  had  been  summarily  discharged  from 
the  Army  in  February,  1942  "for  the  convenience  of  the 
Government,"  and  were  thereafter  included  in  the  evacua- 
tion and  detention  [R.  222-3],  the  Army  in  February, 
1943,  made  an  attempt  to  recruit  in  the  detention  camps 
special  combat  teams  of  American  citizens  of  Japanese 
ancestry.  A  questionnaire  was  circulated  in  the  camps  by 
the  Army  and  WRA  in  combination  asking  whether  the 
citizens  was  willing  to  serve  in  combat  i  wherever  ordered, 
or,  in  the  case  of  females,  to  volunteer  for  the  Army 
Nurses  Corps,  or  the  WAAC,  and  whether  he  or  she 
would  swear  .unqualified  loyalty  to  the  United  States,  and 
forswear  allegiance  to  Japan.  Because  of  the  Army's 
participation  in  the  registration,  and  the  general  method 
of  its  conduct,  the  registration  was  generally  viewed  solely 
as  a  device  for  getting  recruits;  it  was  generally  believed 


*"The  lack  of  correlation  between  a  repatriation  request  and 
loyalty  is  indicated  by  the  fact  that  none  of  the  aliens  segregated  on 
this  basis  had  been  interned  as  dangerous  enemy  aliens  despite  the 
unusual  breadth  given  to  this  classification  in  the  case  of  Japanese 
[T  &  N,  5]. 
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that  the  question  of  loyalty  could  not  be  answered  af- 
firmatively without  volunteering-  to  serve  in  the  Army, 
and  in  fact  those  who  attempted  to  do  so  were  generally 
maneuvered  into  volunteering  [R.  292].  Further,  be- 
cause of  the  preceding  discharges  from  the  Army,  the  en 
masse  treatment  of  citizens  of  this  race  as  ''dangerous" 
in  their  evacuation  and  detention  under  military  guard, 
and  the  Army's  stated  intention  of  placing  them  in  special 
teams,  it  was  commonly  believed  that  an  attempt  would 
be  made  to  put  the  recruits  into  special  Jim  Crow  labor 
battalions   [R.  292;  McWilliams,  p.  184]. 

An  affidavit  submitted  by  the  Government  states  that 
negative  answers  to  the  questionnaire  may  have  been  due 
to  "mistake,"  ''distress,"  "confusion,"  or  "resentment"  [R. 
93,  112].  A  statement  by  the  WRA  contemporaneous 
with  the  registration  explained  the  reasons  more  specific- 
ally, as  follows: 

"Underlying  the  resistance  to  registration  that  pre- 
vailed .  .  .  two  factors  stand  out  as  primarily 
important:  (1)  evacuee  resentment  against  the  gov- 
ernment resulting  from  evacuation  and  detention  in 
relocation  centers  and  (2)  administrative  miscalcula- 
tions and  errors  of  judgment  both  in  the  explanation 
and  the  execution  of  the  registration  program  .  .  , 
After  undergoing  the  extremely  trying  experiences  of 
evacuation  and  the  rigors  of  several  months'  deten- 
tion ...  a  considerable  minority — i)articularly 
among  the  citizen  group — was  deeply  resentful 
against  the  Federal  Government  and  highly  suspicious 
of  any  action  it  might  take  afifecting  their  future 
status.  This  point  of  view  is  most  sharply  reflected 
in  some  of  the  qualified  answers  to  Question  28  ( re- 
garding loyalty),  such  as  'Yes,  if  my  civil  rights  are 
fully  restored'     .     .     .     Some  of  the  most  thoroughly 
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embittered  citizens  tended  to  regard. the  whole  enhst- 
ment  and  registration  as  'just  another  government 
trick'"  and  nearly  3000  of  them  actually  went  to  the 
point  of   requesting  expatriation   to  Japan.      .      .      . 

"From  the  very  beginning,  the  recruitment  (for 
the  Army)  tended  to  obscure  the  real  significance  of 
registration  .  .  .  It  is  probably  literally  true  that 
hundreds  of  the  evacuees  went  through  the  registra- 
tion without  any  real  understanding  of  the  signifi- 
cance of  Question  28     .     .     ."^^ 

Another  considerable  factor  in  the  negative  answers 
was  the  same  view  that  had  been  reflected  in  some  of  the 
repatriation  requests — that  it  was  expedient  to  give  a 
negative  answer  in  order  to  secure  refuge  at  Tule  Lake 
for  the  duration  [R.  113,  248,  225-226;  T  &  N  89,  91]. 

Nevertheless,  despite  official  knowledge  of  the  extent  to 
which  neither  deportation  requests  nor  loyalty  answers 
reflected  "loyalty,"  or  "dangerous"  potentialities,  the 
segregation  was  carried  through  on  this  basis.  Thus,  as 
will  be  seen  in  connection  with  the  renunciation  itself,  and 
was  apparent  throughout  the  program,  each  projected 
administrative  measure  was  carried  through  to  its  ulti- 
mate conclusion  despite  official  knowledge  that  in  practice 
it  was  not  achieving  the  results  which  had  been  planned 


^^In  this  connection  some  of  the  background  must  be  borne  in 
mind :  after  it  had  been  announced  that  persons  of  Japanese  ances- 
try need  only  evacuate  the  coastal  strip  and  many  had  moved  to  the 
interior  of  CaHfornia,  they  were  again  evacuated  and  incarcerated ; 
after  those  in  one  locality  had  been  ordered  to  leave  but  told  they 
could  go  to  locations  of  their  own  choosing,  they  were  subjected 
to  detention ;  and  all  found  themselves  under  armed  guard  in  deten- 
tion after  being  told  to  report  for  evacuation. 

12WRA,  Semi- Annual  Report,  January  1  to  June  30,  1943,  pp. 
n-14. 
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on  paper.     In  addition  to  those  segregated  on  these  bases, 
the  Tule  Lake  population  included  the  600  men  discharged 
from  the  Army  [R.  222],  a  group  of  about  6000  persons 
in  Tule  Lake  who  preferred  to  remain  there  in  preference 
to  again  being  transported  to  a  substantially  similar  camp 
[R.  95],'^  and  about  500  persons  who  were  determined  on 
an  individual  basis  to  be  potentially  "disloyal" ;  even  as  to 
the  latter,  however,  the  standard  was  merely  whether  the 
individual's    release    from   detention   might   be    deemed    a 
security  risk  in  view  of  the  war  emergency.''     And  about 
one-third   of   the   Tule  Lake  population   consisted   of   the 
dependents  of  segregees,  who  were  permitted  to  accom- 
pany them  to  Tule  Lake  [The  Evacuated  People,  p.  169]  ; 
thus,   the  three  women   appellees,   each  with   three   small 
children,  were  in  Tule  Lake  by  virtue  of  their  alien  hus- 
bands' respective  requests  for  repatriation  to  Japan    [R. 
5,  6,  7,  314,  317]. 

(d)   Conditions  at  Tule  Lake  Prior  to  Renunciation  Program. 

Even  prior  to  the  use  of  Tule  Lake  as  a  segregation 
center,  this  particular  detention  camp  suffered  from  great- 
er mismanagement  and  more  discordant  relations  between 
the  inmates  and  the  administration  officials  than  the  other 
WRA  camps  [T  &  N  72,  40-42,  45].  After  the  segrega- 
tion, which  was  substantially  accomplished  in  the  Fall  of 
1943  and  completed  by  June  1944,  intra-camp  relations 
worsened  markedly.     As  a  result  of  the  segregation  those 


i^Most  of  these  eventually  "  'legitimized'  then-  status  by  applying 
for  repatriation  or  taking  other  similar  officially  sanctioned  steps  to 
l,ecome  'disloyal'     .     .     ."   [T  &  N,  104,  n.  48]. 

i^See  Senate  Document  No.  96.  78th  Cong.,  1st  Sess.  (1943)  : 
WRA  Regulations,  dated  January  1.  1944.  9  Fed.  Reg.  154  (9^)  : 
Regulations  printed  at  Appendix,  p.  IX,  to  Appellees  Brief,  bee. 
110.3. 
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detainees  who  had  assumed  positions  of  leadership  in 
various  centers  were  concentrated  in  Tule  Lake  together 
with  similar  leaders  of  the  Tule  Lake  old  inmates  [R.  44, 
95,  225,  247,  251].  These  various  leaders  contended  for 
dominance  and  for  this  purpose  played  upon  and  built  up 
the  dissatisfactions  of  the  other  inmates  [R.  97,  126,  227]. 
There  was  ample  ground  for  such  propaganda  by  virtue 
of  the  Hving  conditions  [R.  34,  88]  and  WRA's  failure 
to  carry  out  its  assurances  with  respect  to  occupation  and 
housing;  and  the  new  inmates,  in  particular,  felt  the  brunt 
of  the  bad  conditions  at  Tule  Lake  [R.  34,  88,  T  &  N 
103-104,  109-110].  The  disappointment  of  their  hopes 
with  respect  to  life  in  Tule  Lake,  which  were  partly  re- 
sponsible for  their  decisions  to  go  there,  together  with 
the  favoritism  to  the  old  internees  shown  in  the  WRA 
policies  [T  &  N  227-228],  contributed  to  the  dichotomy 
of  reaction  shown  by  the  New  and  Old  Tuleans,  on  which 
appellants  comment  in  their  Statement  of  Facts  (App.  Br. 

11). 

In  any  event,  though  all  the  "trouble-makers"  from  the 
other  camps  were  concentrated  in  Tule  Lake  [R.  225,  247], 
and  though  political  factionalism  was  obvious,  the  WRA 
took  little  notice  of  such  intra-center  problems.  On  the 
one  hand,  Tule  Lake  had  many  more  aspects  of  a  prison 
than  the  other  centers  [T  &  N  228,  237]  with  conse- 
quently greater  feeling  on  the  part  of  the  inmates  that 
the  WRA  officials  were  jailers  and  a  lesser  degree  of 
amicable  cooperation  with  them  [R.  219];  on  the  other 
hand,  while  the  inmates  were  closely  confined  with  the 
"trouble-makers"  and  had  none  of  the  escapes  from  the 
ensuing  friction  which  they  would  have  in  a  normal  com- 
munity [R.  88],  there  was  none  of  the  close  supervision 
of  a  prison  which  would  have  protected  them  from  such 
influences  [R.  225,  255,  126,  140-141]. 
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The  events  of  the  martial  law  stockade  period,  begin- 
ning in  the  Fall  of  1943  and  ending  at  about  the  time  of 
the  passage  of  the  renunciation  statute  in  July  1944,  have 
been  noted  in  appellants'  brief.  This  period  of  turmoil 
commenced  with  the  WRA's  sudden  breach  in  its  nego- 
tiations with  the  detainees  employed  as  farm  workers,  with 
respect  to  safety  and  other  measures,  after  an  accident  in- 
volving the  death  of  one  worker  [T  &  N  128-130,  133- 
134;  R.  39].  After  a  series  of  incidents  which  was  thus 
precipitated,  the  WRA  gave  control  of  the  center  over  to 
the  Army  and  martial  law  was  instituted  in  November 
1943 ;  this  abrupt  and  drastic  change  in  policy  was  a  par- 
ticular shock  to  the  residents  because  it  was  unannounced 
and  they  learned  of  it  only  through  finding  soldiers 
equipped  with  tear  gas,  guns,  and  tanks  in  their  path 
w^hen  they  arose  to  go  to  work  [R.  40-41,  98].  The  most 
notable  feature  of  martial  lav/  was  the  Army's  procedure 
of  imprisoning  in  a  stockade,  without  hearing,  those  who 
were  suspected  of  opposing  the  policies  of  the  Camp  ad- 
ministration; the  stockade  was  continued  in  effect  by  the 
WRA  after  the  termination  of  Army  control,  and  was  in 
use  from  November  1943  to  June  1944  [R.  255,  296-297]. 
The  fear  of  imprisonment  in  the  stockade  without  charge 
or  hearing  caused  suspicion  and  fear  of  anyone  who  was 
thought  to  be  sympathetic  with  the  Camp  officials  and 
who  thus  might  be  a  source  of  a  denunciation  which  would 
result  in  such  summary  imprisonment  [T  &  N  224-225]. 

After  the  WRA  resumed  control  of  the  Center,  it  at- 
tempted to  utilize  a  committee  of  the  detainees  to  estab- 
lish greater  harmony  with  the  inmates.  However,  be- 
cause, inter  alia,  of  the  WRA's  inconsistency  in  dealing 
with  this  committee,  as  opposed  to  an  anti-administration 
group  [T  &  N  216-217,  234,  316-317] ;  because  of  its  fail- 
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ure  to  take  cognizance  of  the  committee's  requests  with 
respect  to  conditions  and  its  generally  arbitrary  conduct 
with  respect  to  camp  conditions;  and  because  of  the  con- 
tinuance of  pick-ups  for  the  stockade,  and  its  failure  to 
release  from  the  stockade  moderate  leaders  who  would 
have  cooperated  with  this  committee  [R.  226-227],  the 
WRA  was  unsuccessful  in  undoing  the  effects  of  its  other 
policies  upon  the  detainees  and  in  erasing  their  antagonism 
[T  &  N  187-189,  191-194,  197-201,  203,  216-219;  see  R. 
44-45].  By  the  end  of  this  period,  that  is,  by  June  1944, 
the  anti-administration  leaders  had  come  to  completely 
identify  their  cause  with  Japan  and  had  become  markedly 
pro-Japanese  [R.  225;  see  T  &  N  363-370].  Thereafter, 
and  particularly  after  the  failure  to  apprehend  the  mur- 
derer of  one  of  the  major  pro-administration  leaders,  the 
only  organized  movement  in  the  camp  was  that  of  the 
Japanese-minded  organizations  [R.  105-106,  258,  51,  87, 
109,  325-326].  These  pro-Japanese  organizations  were  by 
the  Summer  of  1944  out  in  the  open  and  used  WRA  fa- 
cilities for  their  meetings  (see  Appellants'  Br.  pp.  21-22). 
The  camp  administration  itself  appeared,  by  the  Summer 
of  1944,  to  have  largely  abandoned  the  policy  of  facilitat- 
ing and  encouraging  an  American  way  of  life  on  the  part 
of  the  American  citizen  detainees,  and  to  be  primarily 
concerned  with  satisfying  the  pro-Japanese  leaders  [T  & 
N  237]. 

(e)  Enactment  of  Renunciation  Statute. 

The  events  of  this  period,  in  particular  the  violence  in 
November  1943  and  the  invocation  of  martial  law,  gave 
renewed  impetus  to  the  public  clamor  that  more  stringent 
measures  be  taken  against  the  evacuees  [R.  98-99].  In 
part  because  of  this  clamor,  and  in  part  because  of  the 
view  that  the  detention  program  might  soon  be  invali- 
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dated/^  and  the  release  of  all  internees  would  be  undesir- 
able, the  Department  of  Justice,  which  was  now  involved 
in  the  Tule  Lake  situation  along  with  the  Army  and  the 
WRA  drafted  and  secured  the  enactment  of  the  renuncia- 
tion statute  [R.  98-102].  The  conception  and  purpose  of 
this  statute  was  as  follows :  the  militant  anti-administra- 
tion and  pro- Japanese  leaders  had  stated  that  they  had 
given  up  any  expectations  from  the  United  States  and 
that  they  wished  to  be  treated  as  Japanese  nationals  [T  & 
N  226-227,  and  App.  Br.  p.  21].  While  officials  recog- 
nized that  the  sentiments  of  this  group  were  at  least  in 
part  the  result  of  the  evacuation  and  detention  [R.  99, 
126],  and  while  their  bravado  was  not  accompanied  by 
any  attempt  to  escape  or  other  effort  actually  to  aid  Japan, 
it  was  determined  by  the  Attorney  General  that  steps 
should  be  taken  to  insure  the  detention  of  this  group  even 
if  other  detainees  were  released.  While  the  alien  members 
of  this  group  could  be  interned  for  the  duration  of  the 
war  by  the  Attorney  General  under  the  alien  enemy  intern- 
ment program  which  he  administered,  those  who  were 
native-born  American  citizens  could  not  be  so  interned 
unless  their  citizenship  was  terminated.  In  view  of  their 
expressed  desire  to  give  up  their  status  as  Americans,  it 
was  believed  that  the  device  of  renunciation  could  be  used 
to  effect  such  termination  [R.  101-102]. 

The  passage  of  the  renunciation  statute  was  announced 
in  the  Project  newspaper  [R.  50],  and  was  applauded  by 
the  pro-Japanese  leaders.  They  forthwith  applied  for  re- 
nunciation^" and  adopted  renunciation  by  all  citizens  in  the 


^•■"The  Endo  case,  which  resulted  in  the  partial  invalidation  of 
detention  by  the  Supreme  Court  (Ex  parte  Endo,  323  U.  S.  283), 
was  certified  to  that  Court  by  this  Court  in  June  1944. 

'^Such  leaders  have  already  been  deported  to  Japan  [R.  221]. 
As  to  the  unfairness  of  some  of  the  deportations,  see  R.  301,  302. 
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camp  as  a  prime  objective  of  their  organizations.  How- 
ever, their  propaganda  was,  despite  the  turbulent  period 
the  inmates  had  undergone,  wholly  ineffective  on  the  other 
detainees. 

2.     THE  RENUNCIATIONS. 

Except  for  the  events  of  December  1944,  the  only  re- 
nunciants  would  have  been  this  small  pro-Japanese  group 
for  whom  the  statute  was  passed  [T  &  N  356,  333],  and 
90%  of  the  total  number  of  renunciations,  which  were 
tendered  in  and  after  December,  would  not  have  occurred. 
Indeed,  the  citizens  who  renounced  in  and  after  December 
1944,  in  the  period  hereinafter  termed  the  mass  renuncia- 
tion period,  were  not  citizens  whom  the  Department  of 
Justice  had  thought  it  desirable  to  incarcerate,  but  rather 
were  intended,  under  the  policy  adopted  in  December  1944, 
to  be  released  and  resettled  [T  &  N  356]. 

In  December  1944,  apparently  precipitated  by  fear  of 
the  effect  of  the  Endo  decision,  the  policy  of  the  WRA  and 
the  Army  was  suddenly  and  drastically  changed.  On  De- 
cember 18,  contrary  to  previous  assurance  that  the  Tule 
Lake  camp  would  be  maintained  for  the  duration  of  the 
war,  and  that  persons  who  chose  segregation  could  at 
least  rely  on  the  camp  as  a  duration  shelter  [R.  136,  90], 
the  War  Relocation  Authority  announced  that  it  would 
force  resettlement  by  closing  the  camp  within  a  year.  At 
the  same  time  the  Army  announced  the  Japanese-Amer- 
icans except  for  individuals  to  be  individually  served  with 
exclusion  orders,  would  be  allowed  to  return  to  the  West 
Coast  [T  &  N  333-335]. 

These  announcements,  and  the  preceding  rumors  that 
they  would  be  issued  [T  &  N  317],  precipitated  an  up- 
surge in  the  violence  on  the  West  Coast  against  those  few 
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Japanese- Americans  who  had  returned  thereto  and  vocifer- 
ous threats  against  any  others  who  might  make  the  at- 
tempt to  reestabUsh  their  residence.  The  San  Francisco 
Chronicle  and  the  San  Francisco  Examiner,  which  were 
the  newspapers  most  widely  read  at  Tule  Lake,  carried 
items  that  "to  allow  the  Japanese  to  return  during  the 
war  .  ,  .  would  cause  riots,  turmoil,  bloodshed"  (San 
Francisco  Chronicle,  Dec.  13,  1944)  and  that  their  "re- 
turn ...  is  apt  to  result  in  'wholesale  bloodshed  and 
violence'  "  (San  Francisco  Examiner,  Dec.  13,  1944)  [T 
&  N  345 ;  see  also  R.  77,  302,  298  as  to  the  crescendo  of 
threats  of  race  violence].  And  the  danger  of  violence  was 
exaggerated,  even  over  and  above  that  which  actually 
existed,  in  the  minds  of  the  detainees  in  the  Tule  Lake 
Camp,  because  of  their  tension  and  uncertainty  resulting 
from  their  experiences  in  the  Camp,  their  isolation  from 
normal  contact  with  Caucasians,  and  the  unchecked  propa- 
ganda of  the  pro-Japanese  element  who  played  on  the  fears 
of  the  rest  of  the  inmates  [R.  88,  140,  232-233,  143,  38, 
T  &  N  349].  Fear,  mounting  to  panic,  which  was  thus 
engendered  by  the  announcement  of  the  camp  closing  was 
increased  by  the  fact  that  most  detainees  had  no  financial 
resources  with  which  to  reestablish  themselves  because  of 
their  losses  in  the  evacuation  and  the  dwindling  during  the 
detention  of  whatever  resources  they  had  been  able  to 
salvage  [R.  223-224].  And  the  detainees'  optimism  with 
respect  to  meeting  the  problems  of  resettlement  was  dimin- 
ished by  the  experiences  they  had  undergone,  particularly 
the  governmental  adoption  of  race  discrimination  in  the 
evacuation  and  detention  [see  R.  223]. 

The  result  of  the  WRA  camp  closing  program  and  the 
Department  of  Justice's  renunciation  and  alien  enemy  in- 
ternment programs  was  that  American  citizens  could  de- 


—20— 

fend  themselves  against  being  forced  to  relocate  in  the 
face  of  the  then  existing  circumstances  only  by  renouncing 
their  citizenship.  Thus,  their  need  for  a  place  of  refuge 
has  been  uniformly  stated  to  be  the  primary  reason  for 
most  of  the  renunciations  in  the  mass  renunciation  period 
[R.  70,  73,  77,  90,  136-138,  302;  T  &  N  333-339]. 

Allied  to  the  need  to  renounce  in  order  to  secure  a 
refuge,  was  the  need  to  renounce  in  order  to  hold  families 
together  [R.  139,  232,  301,  302;  T  &  N  350].  For,  since 
aliens  were  subject  to  internment  as  well  as  to  repatriation 
to  Japan,  and  citizens  were  not,  alien  parents  might  well 
be  separated  from  citizen  children,  alien  husbands  from 
citizens  wives,  and  families  in  general  permanently  sev- 
ered and  scattered,  unless  the  citizen  members  renounced. 
Further,  it  was  thought  that  a  renunciation  might  serve 
as  had  a  request  for  repatriation;  /.  e.,  if  one  member  of 
a  family  renounced,  all  would  be  permitted  to  remain  in 
the  camp  [T  &  N  339].  Finally,  it  appeared  that  all 
males  who  did  not  renounce  would  be  forthwith  drafted, 
and  the  apprehension  of  Jim  Crow  labor  battalions  per- 
sisted [R.  233,  72,  302]. 

The  Department  of  Justice  officials  who  determined  to 
accept  the  renunciations  from  the  inmates  of  the  Tule 
Lake  and  other  camps  were  well  aware  of  these  factors 
propelling  them  into  the  renunciations  [T  &  N  356,  R. 
136].  Nothing  was  done  to  counteract  the  panic  and  ap- 
prehension, the  rumor  and  conjecture,  which  prevailed  in 
the  camps,  particularly  Tule  Lake  [see  partial  admission 
of  this  fact  in  appellants'  answer,  R.  21-22],    However,  it 
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is  to  be  conceded  that  a  good  part  of  the  panic  arose  not 
from  rumor  or  confusion  but  from  the  realities  of  the 
Government's  programs,  and  could  not  be  dissipated  so 
long  as  each  agency  insisted  on  persisting  in  its  own  pro- 
gram [C/.  R.  137,  and  231,  249;  T  &  N  356]. 

There  is  some  dispute  among  the  affiants  as  to  the  im- 
portance during  the  mass  renunciation  period  at  Tule 
Lake  of  threats  and  violence  by  the  pro- Japanese  organiza- 
tions against  the  other  inmates  [R.  118,  126,  127].  But 
some  facts  as  to  these  organizations  and  the  violence  are 
uncontroverted.  The  organizations  had  come  into  power- 
ful positions  in  the  Tule  Lake  community  with  the  assist- 
ance of  the  WRA  [R.  325-326] ;  and  they  adopted  renun- 
ciation as  a  primary  objective  [T  &  N  333].  In  January 
1944,  appellants'  affiant  who  later  questioned  the  degree 
of  physical  violence  used  by  these  organizations  to  obtain 
their  objective,  stated  his  awareness  that  they  had  so  em- 
ployed violence  [R.  216].  It  is  also  unquestioned  that  one 
opponent  of  these  organizations  was  murdered  in  July 
1944  and  that  assaults  on  such  opponents  were  reported  in 
October  and  November  [R.  58,  60,  228,  80;  T  &  N  319]. 
None  of  the  assailants  was  apprehended,  nor  effective 
steps  taken  to  deter  further  assaults  [R.  48-49,  255-256, 
228,  58-59;  T  &  N  277  ft"].  Whether  all  or  any  of  these 
assaults  were  for  the  purpose  of  coercing  a  renunciation, 
it  is  undenied  that  rumor  of  terrorist  gangs  and  assaults 
filled  the  camp  [R.  218,  32,  126],  that  it  was  generally 
believed  that  opponents  of  these  organizations  were  in 
danger  of  attack  [R.  61,  218],  and  that  neither  the  WRA 
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nor  any  other  agency  gave   adequate   protection   against 
such  attacks  [R.  255]. 

Aside  from  actual  physical  violence,  it  is  also  undenied 
that  these  organizations  had  been  for  an  extended  period 
the  only  organized  voice  of  public  opinion  in  the  camp, 
and  that  they  attempted  to  create  an  atmosphere  of  censure 
and  disapproval  of  non-renunciants  [see  T  &  N  354,  R. 
326].  They  engaged  in  open  demonstrations  of  militant 
strength,  and  only  a  few  persons  of  unusual  physical 
courage  openly  expressed  opposition  to  them  [R.  257]. 
When  the  WRA  announcement  of  the  closing  of  the  Camp 
made  it  necessary  for  the  residents  to  consider  the  pos- 
sibility of  renunciation,  the  organizations  increased  their 
drills  and  displays  [R.  109,  119] ;  and  their  militancy  was 
virtually  unchecked  during  the  most  of  the  period  when 
Department  of  Justice  officials  were  at  the  Camp  receiv- 
ing renunciation  declarations  [T  &  N  341,  R.  326,  87]." 
During  the  mass  renunciation  period,  their  "pressure  upon 
the  general  population  involved  intensification  of  nation- 
alistic activities,  coercive  and  terroristic  tactics  directed 
against  dissenters,  and  extensive  propaganda"  [T  &  N 
341]. 

Finally,  in  view  of  the  numerous  shifts  of  administra- 
tion policy,  including  shifts  with  respect  to  the  effect  of 


^■^The  Department  unwittingly  abetted  them  in  their  boasts  that 
they  had  special  access  to  the  Government  agencies,  by  giving  them 
priority  in  removing  them  to  places  of  internment,  a  move  which 
was  deemed  by  the  other  residents,  who  were  desperate  for  a 
refuge,  a  reward  rather  than  a  punishment  [T  &  N  341-342]. 
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statements  by  the  detainees  themselves  such  as  those  in 
regard  to  segregation,  registration  and  expatriation  [see 
R.  136],  there  was  a  tendency  to  beheve  that  the  renun- 
ciations Ukewise  might  not  commit  them  irrevocably  [R. 
90,  192,  249,  291-292].  In  any  event,  in  the  panic  and 
hysteria  prevailing  in  the  Tule  Lake  Camp  [R.  79,  89, 
126]  renunciation  was  regarded  as  a  necessity  in  order  to 
solve  pressing  problems  of  personal  safety  and  family 
security. 

All  four  appellees  renounced  during  the  mass  renunci- 
ation period  [R.  4,  5,  6,  7],  and  three  were  in  the  Tule 
Lake  Camp.  Each  of  these  three  was  an  American-born 
woman  with  three  small  children  and  each  was  married  to 
a  Japanese  alien.  Each  was  in  the  Tule  Lake  Camp  by 
reason  of  her  husband's  request  for  repatriation,  and  her 
decision  to  accompany  her  husband  to  the  segregation 
camp.  The  fourth  appellee,  Inouye,  was  a  boy  of  15  when 
he  was  evacuated  and  was  just  over  18  when  he  renounced 
during  the  mass  renunciation  period.  His  parents  were 
both  aliens,  but  did  not  apply  for  repatriation  until  this 
period  and  hence  Inouye  and  his  parents  had  not  been 
segregated  to  Tule  Lake.  Soon  after  release  from  deten- 
tion he  volunteered  for  service  in  the  United  States  Army 
and  is  now  serving  therein  [R.  4,  333]. 
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SUMMARY  OF  ARGUMENT. 

The  renunciations  herein  are  invaUd  because  made  while 
the  renunciants  were  in  detention,  which,  with  its  preced- 
ing and  concomitant  circumstances,  estabhshes  a  lack  of 
free  choice  as  a  matter  of  law.  At  the  very  least  it  should 
be  held  that  renunciations  other  than  those  made  directly 
after  passage  of  the  renunciation  statute  by  the  defiant 
group  at  whom  the  statute  was  aimed,  are  invalid  be- 
cause (1)  the  statute,  read  in  the  light  of  its  statutory 
purpose,  did  not  authorize  the  Attorney  General  to  termi- 
nate the  citizenship  of  such  other  renunciants;  and  (2)  be- 
cause the  circumstances  under  which  such  later  mass  re- 
nunciations were  made  establish  the  lack  of  free  choice  of 
the  renunciants  as  a  matter  of  law.  If  both  these  rules 
are  rejected,  appellees  have  established  that  they  individu- 
ally were  coerced  by  the  circumstances  prevailing  during 
the  mass  renunciation  period  and  that  their  renunciations 
were  therefore  involuntary.  The  findings  by  both  lower 
courts  to  the  latter  effect  not  being  clearly  erroneous,  the 
judgments  will  be  affirmed  by  this  Court. 

The  District  Court  in  case  No.  11839  had  jurisdiction 
under  8  U.  S.  C.  903  because  the  facts  were  proved  that 
appellants  denied  appellees'  rights  as  nationals  (1)  by 
the  admission  of  these  facts  by  appellants  in  their  answer 
and  (2)  because  the  illegal  acceptance  by  the  Attorney 
General  of  the  renunciations  resulting  in  loss  of  citizen- 
ship is  sufficient.  The  finding  by  the  lower  court  in  case 
No.  11839  that  Inouye  renounced  as  a  result  of  undue  in- 
fluence and  parental  coercion  is  amply  supported  by  the 
evidence  and  not  being  clearly  erroneous  will  be  affirmed 
by  this  Court.  And  finally,  a  minor  under  the  age  of  21 
has  no  capacity  to  renounce  under  8  U.  S.  C.  801  (i). 
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ARGUMENT. 
I. 

The  Lower  Courts'  Determination  That  the  Appellees' 
Declarations  of  Renunciation  Were  Involuntary 
and  That  the  Termination  of  Their  Citizenship 
Was  Therefore  Invalid,  Should  Be  Affirmed  (Ap- 
pellants'  Points   II  and  IV). 

A. 
The   Applicable  Principles  of   Law  in  Determining   Validity 

of  Renunciations. 

The  invalidation  by  the  lower  courts  of  appellees'  re- 
nunciations, and  that  by  another  district  court  in  this  Cir- 
cuit''^ of  the  renunciations  of  other  American  citizens  of 
Japanese  ancestry  who  were  similarly  situated,  rests  basic- 
ally on  the  ground  that  declarations  of  renunciation  made 
under  the  circumstances  to  which  such  citizens  were  at  the 
time   of   renunciation   and   had   theretofore   been   subject, 
were  not  the  result  of  a  free,  intelligent,  and  voluntary 
choice,  and  were  therefore  invalid  under  the  renunciation 
statute.     In  these  decisions  the  lower  courts  have  taken 
the  same  approach  to  the  statute  as  that  of  the  Court  of 
Appeals  for  the  Third   Circuit,  with  respect  to  another 
section  thereof,  in  the  case  of  Doreau  v.  Marshall   (not 
reported,   decided   August   23,    1948).     In   that   case  the 
Court  of  Appeals,  considering  the  validity  of  a  renuncia- 
tion  made   under    abnormal    wartime   circumstances,    fol- 
lowed  the   Supreme   Court's   opinion   that  an   act  of   ex- 
patriation was  effective  only  if  voluntary,^'  and  held  that 


^^-Aho  V.  Clark,  77  Fed.  Supp.  806  (D.  C.  N.  D.  Cal.  1948). 
^^Perkins  v.  Elg,  307  U.  S.  325,  334:    "Expatriation  is  the  volun- 
tary  renunciation  or  abandonment  of  nationahty  and  allegiance. 
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the  pressure  of  such  circumstances  as  alleged  by  Doreau 
was  to  be  deemed  "duress"  and  a  renunciation  made  there- 
under invalid.  ^^ 

That  case  is  noteworthy  as  an  instance  of  judicial  pro- 
tection against  the  permanent  loss  of  citizenship  where 
the  choice  to  renounce  has  not  been  based  on  a  reasoned 
appraisal  of  normal  conditions,  but  has  instead  been  made 
under  the  pressure  of  wartime  emergency.  There,  as  here, 
the  question  before  the  Court  was :  of  what  influences  must 
the  citizen  be  free  in  order  to  have  the  free  choice  con- 
templated by  the  statute?  But  here  the  analogy  between 
that  case  and  the  instant  one  stops:  for  the  circumstances 
in  the  case  at  bar  are  incomparably  more  compelling  to 
the  decision  that  the  renunciations  were  involuntary  and 
that  it  would  be  unfair  and  unlawful  for  the  Government 
to  take  advantage  of  them.  For  here  not  only  were  the 
renunciations  made  under  the  stress  and  pressure  of  tem- 
porary and  highly  abnormal  conditions  but,  further,  this 
Government  was  itself  largely  responsible  for  many  of  such 
stresses  and  pressures  and,  even  further,  the  major  in- 
fluence was  one  which  is  contrary  to  the  very  spirit  of  the 
Constitution:,  racial  discrimination. 

Instead  of  considering  the  effect  of  the  influences  and 
pressures,  and  in  particular  the  racial  discrimination,  of 
which  the  record  gives  uncontroverted  and  incontroverti- 
ble proof,  the  appellants  continue  to  support  the  position 


^^See  District  Court  cases  likewise  holding  that  expatriation  can 
only  be  accomplished  by  a  voluntary  act,  and  invalidating  "involun- 
tary" renunciations  made  during  World  War  II :  In  tlie  Matter  of 
Andrew  Gogal,  75  Fed.  Supp.  268  (W.  D.  Pa.,  1947)  ;  Schioler  v. 
United  States,  75  Fed.  Supp.  353  (N.  D.  E.  D.  111.,  1948).  Cf. 
United  States  ex  rel  Fracassi  v.  Karnuth,  19  Fed.  Supp.  581  (W.  D. 
N.  Y.,  1937). 
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taken  from  the  inception  of  the  renunciation  program  by 
officials  of  the  Department  of  Justice;  that  is,  while  they 
apparently  concede  that  an  involuntary  renunciation  is  in- 
valid, they  will  not  take  cognizance  of  any  circumstances 
affecting  the  free  choice  of  the  renunciants  other  than  the 
renunciants'  fear  of  immediate  physical  injury  at  the 
hands  of  other  inmates  of  the  detention  camp  [R.  114, 
115,  130-131;  App.  Br.  pp.  42-43,  55-57]. 

This  position  on  duress  is  not  supported  by  the  Doreau 
and  the  District  Court  cases  relating  to  the  instant  stat- 
ute, nor,  we  believe,  by  any  other  cases  or  doctrines.     For 

"  'Conduct  under  duress  involves  a  choice' ;  Union 
Pac.  R.  Co.  V.  Public  Service  Commission,  248  U. 
S.  67,  70,  and  conduct  devoid  of  physical  pressure 
but  not  leaving  a  free  exercise  of  choice  is  the  product 
of  duress  as  much  so  as  choice  reflecting  physical 
constraint."  (Justice  Frankfurter  concurring  in 
Haley  v.  Ohio,  332  U.  S.  596,  606.) 

The  appellants'  approach  to  the  question  of  free  choice 
seems  to  be  premised  on  its  concept  of  contract  law, 
which  is  the  major  basis  for  all  its  arguments;  while  ap- 
pellants' apparent  view  of  duress  in  the  law  of  contracts 
seems  to  us  outmoded  and  clearly  erroneous,  we  shall  not 
expatiate  on  this  point  because  we  believe  that  this  aspect 
of  the  law  of  contracts,  as  well  as  all  other  aspects,  are 
wholly  and  completely  inapplicable  to  the  case  at  bar.  The 
appellants,  seemingly,  have  become  entangled  in  their  at- 
tempt to  apply  contract  law  because  under  the  renuncia- 
tion program  the  divestment  of  citizenship  by  the  Gov- 
ernment, through  the  Attorney  General,  was  predicated 
on  a  statement  by  the  individual  divested.  But  an  analysis 
of  the  legal  questions  before  this  Court  on  the  basis  of 
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contract  law  seems  naive  in  view  of  the  large  body  of 
public  law  relating  to  the  determination  of  whether  a  re- 
linquishment of  a  right  is  to  be  deemed  "voluntary"  and 
valid.  In  every  such  case, — whether  the  question  be  the 
validity  of  the  relinquishment  of  the  right  to  counsel  or 
to  a  jury,  or  the  validity  of  a  confession  or  of  a  plea 
of  guilty, — the  courts  protect  the  individual  from  the 
consequences  of  his  own  statements  as  against  "over- 
zealous"  officials  who  have  acted  on  the  basis  thereof.^" 
It  would  seem  clear  that  this  body  of  law,  relating  to 
governmental  action,  is  apposite  in  the  determination  of 
the  instant  case,  rather  than  private  contract  law  which 
deals  with  an  exchange  of  consideration  between  two  pri- 
vate parties  or  with  the  Government  acting  in  its  private 
and  proprietary  capacity.^^ 


^^"Experience  has  counseled  that  safeguards  must  be  provided 
against  the  dangers  of  the  overzealous  as  well  as  the  despotic." 
McNabh  v.  United  States,  318  U.  S.  332,  343.  See  also  Von 
Moltke  V.  Gillies,  332  U.  S.  708,  722 ;  Trupiano  v.  United  States, 
332  U.  S.  841.  The  Courts  perform  a  similar  protective  function 
in  every  case  where  it  is  decided  to  reverse  a  conviction  because 
of  the  method  by  which  evidence  was  obtained,  as  by  an  entrap- 
ment (see  SorreUs  v.  United  States,  287  U.  S.  435;  Morei  v. 
United  States,  127  F.  2d  827,  833  (C.  C.  A.  6th,  1942)  ;  Weathers 
V.  United  States,  126  F.  2d  118,  119  (C.  A.  5th,  1942)),  or  by  an 
invalid  search  and  seizure.  (See  McDonald  v.  United  States, 
No.  36,  October  Term  1948,  decided  December  13,  1948,  and  cases 
there  cited.)  In  all  such  cases  there  exists  the  requisite  basis  of 
evidence  upon  which  the  law  prescribes  that  action  against  the 
individual  is  to  be  taken,  but  the  courts  determine  that  because  of 
the  circumstances  under  which  the  evidence  was  obtained,  such 
action  cannot  be  permitted  to  follow. 

2^This  view  is  implicit  in  Judge  Cavanah's  opinion  [R.  336-339] 
and  is  made  explicit  by  Judge  Goodman  in  the  Abo  case  in  his  rejec- 
tion of  the  Government's  position  and  his  citation  of  McNabb  v. 
United  States,  318  U.  S.  32,  a  confession  case. 
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B. 

Invalidity  of  All  Renunciations  Made  in  Detention. 

While  we  shall  give  further  attention  below  to  the  de- 
tails of  appellants'  argument,  on  the  view  we  urge  as  our 
primary  position  it  is  not  necessary  for  us  to  come  to  a 
consideration  of  most  of  them.  For  it  is  our  view,  on 
the  basis  of  the  relinquishment  of  rights  cases,  that  any 
renunciation  made  by  an  American  citizen  of  Japanese  an- 
cestry while  in  detention,  with  the  possible  exception  of 
those  renunciants  already  deported  to  Japan,  is  invalid. 
We  submit  that  such  a  depreciation  and  obliteration  of  the 
value  of  citizenship  as  had  been  experienced  by  every 
citizen  in  detention  was  a  "subverting  factor"^^  without 
more,  which  had  the  effect  of  preventing  an  intelligent 
and  reasonable  appraisal  of  citizenship  and  its  renuncia- 
tion. The  situation  is  highly  analogous  to  that  in  which 
waivers  of  the  right  to  counsel  and  of  the  right  to  trial 
and  against  self-incrimination  by  a  guilty  plea,  have  been 
held  invalid,  most  of  which  are  jjremised  fundamentally 
on  the  waiver's  inability  for  one  or  another  reason  to 
fully  appreciate  the  value  of  the  right  waived.^^  Of  par- 
ticular interest  is  the  recent  case  of  Voii  Moltke  v.  Gillies, 
332  U.  S.  708;  there  four  justices,  holding  that  the  waiver 


^^See  Von  Moltke  v.  Gillies,  separate  opinion  of  Justice  Frank- 
furter, 332  U.  S.  708,  727. 

-^As  to  waiver  of  the  right  to  counsel,  compare  Adams  v.  United 
States  ex  rel  McCann,  317  U.  S.  269,  279;  Johnson  v.  Zerhst,  304 
U.  S.  458,  464;  Glasser  v.  United  States,  315  U.  S.  60,  71;  as  to 
invalidity  of  a  plea  of  guilty,  see  Uveges  v.  Comnionwcalth  of 
Pennsylvania,  No.  75,  October  Term  1948,  decided  December  13, 
1948,  where  the  defendant's  failure  to  appreciate  the  value  of  the 
contrary  plea  was  in  part  due  to  the  Court's  conduct ;  Townsend  v. 
Burke,  334  U.  S.  736;  DeMeerleer  v.  Michigan,  329  U.  S.  663; 
Williams  v.  Kaiser,  323  U.  S.  471,  475. 
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of  counsel  at  the  trial  was  invalid,  pointed  out  Von 
Moltke's  unawareness  of  the  benefit  that  counsel  could 
render  her  and  further  pointed  out  that  the  behavior  of 
the  court  itself  at  the  arraignment  with  respect  to  counsel 
"might  be  enough  in  itself  to  convince  one  like  petitioner 
.  .  .  that  a  waiver  of  this  right  to  counsel  was  no  great 
loss  .  .  ."  (at  p.  723).  Two  justices  in  a  separate 
opinion  held  that  if  Von  Moltke's  plea  of  guilty  was  based 
on  honest  but  erroneous  advice  as  to  the  value  of  the 
contrary  plea,  her  plea  of  guilty  was  invalid.  And  in 
Haley  v.  Ohio,  332  U.  S.  596,  the  Court  held  a  confes- 
sion invalid,  stating  inter  alia  that  it  could  not  assume 
under  the  circumstances  there  shown  that  the  confessor 
fully  appreciated  his  constitutional  rights.^* 

A  brief  recapitulation  of  the  evacuation  and  detention 
will  show  the  overwhelming  nature  of  the  influences  affect- 
ing the  capacity  of  each  and  every  citizen  in  detention  to 
appraise  the  value  of  American  citizenship.  The  severity 
of  deportation  has  been  emphasized  by  this  and  other 
Courts  ;^^  accordingly,  it  is  to  be  borne  in  mind  that  all 
citizens  in  detention  had  been  expelled  from  their  homes  in 
a  measure  tantamount  to  deportation,  and  that  the  impact 
of  this  step  was  accentuated  by  the  fact  that  the  individual 
was  precipitously  uprooted  with  no  information  as  to  his 
future  or  destination  (Statement  of  Facts,  supra,  p.  6). 


2*This  case,  as  most  of  the  confession  cases,  also  involved  the 
element  of  the  individual's  making  the  confession  as  an  expedient 
to  avoid  immediate  threats  and  dangers.  These  cases  are  dis- 
cussed infra,  p.  47. 

^''Carmichael  v.  Delaney,  170  F.  2d  239  (C.  C.  A.  9th,  1948)  ; 
Fong  Haw  Tan  v.  Phelan,  333  U.  S.  6,  10;  Delgadillo  v.  Car- 
michael,  332  U.  S.  388,  391  ;  Bridges  v.  Wixon,  326  U.  S.  135, 
154;  A^^  Fung  Ho  v.  White,  259  U.  S.  276,  284. 
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And  the  shock  was  even  greater  because  this  deportation 
was  not,  as  in  the  usual  case,  the  foreseeable  result  of  any 
act  on  the  part  of  the  individual  but  was  instead  a  Gov- 
ernmental adoption  of  racial  discrimination  against  which 
the  evacuees  had  been  lead  to  believe  they  had  Govern- 
ment support.  These  citizens  were  then  herded  into  "barbed 
wire  enclosures,  guarded  by  armed  soldiers,  under  condi- 
tions of  great  oppression  and  humiliation"^^  where  they 
were,  though  not  detained  because  of  any  culpability, 
guarded  and  treated  as  prisoners."  No  distinction  was 
made  in  these  unprecedented  racial  measures  on  the  basis 
of  citizenship,  and  in  view  of  the  governmental  oblitera- 
tion of  the  distinction  between  alienage  and  citizenship  for 
this  racial  group  and  the  total  lack  of  value  of  citizenship 
for  persons  of  this  race,  General  DeWitt's  widely  quoted 
statement  that  "once  a  Jap,  alw^ays  a  Jap"^^  was  merely 
an  articulation  of  a  premise  already  unmistakably  demon- 
strated by  the  Government's  policy. 

The  evacuation,  and  the  curfew  which  preceded  it,  while 
upheld  as  constitutional,  were  tolerated  by  the  Supreme 
Court  only  on  the  basis  that  "direst  emergency"  and  "ap- 
prehension of  gravest  imminent  danger  to  the  public  safe- 
ty"^^  permitted  these  unprecedented  instances  of  the 
"odious"  practice"^"  of  treating  Americans  in  racial  groups. 
But  these  citizens  were  then  forced  into  racial  detention 
for  no  more  compelling  reason  than  that  otherwise  race 


-^'Chief  Judge  Denman  concurring,  in  Takcguina  v.  United  States, 
156  F.  2d  437,  442  (C.  A.  9th,  1946). 

27T  &  N  23-32. 

28R.  222 ;  T  &  N  20. 

^^Korematsu  v.  United  States,  323  U.  S.  214,  216. 

^""Hirabayashi  v.  United  States,  320  U.  S.  81,  100. 
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prejudice  against  them  might  have  caused  "some  unto- 
ward incident.  "^^  The  consequences  to  democratic  pro- 
cesses of  such  governmental  subservience  to  threats  of 
violence  and  such  governmental  adoption  of  the  objective 
of  the  lawless  is  too  obvious  to  require  extended  discus- 
sion; we  merely  note  that  restraints  upon  the  rights  of 
those  threatened  by  violence  have  been  judicially  con- 
demned even  where  the  restraint  has  been  far  less  drastic 
than  the  detention  here  involved,  and  even  though  the  re- 
straint has  been  defended  as  a  necessary  police  expedient 
in  place  of  the  alternative  of  measures  against  persons 
attempting  violence. ^^  Here  not  only  did  the  detention 
result  from  a  yielding  to  threats  of  violence  but,  in  addi- 
tion, from  a  compliance  with  racial  prejudice.  While  we 
believe  that  the  detention,  at  least  to  the  extent  that  it 
exceeded  a  merely  transient  one,^^  was  unconstitutional, 
we  do  not  think  it  necessary  for  this  Court  to  pass  directly 
upon  this  point;  for  even  if  the  detention  might  be  up- 
held as  an  emergency  solution  to  a  "pressing  public  neces- 
sity,"^^ there  can  be  no  doubt  that  it  was  even  closer  to 


^^See  contemporaneous  statement  of  General  DeWitt's  Assistant 
Chief  of  Staff,  Civil  Affairs  Division,  who  recommended  detention, 
in  House  of  Representatives  Report  No.  1911,  Preliminary  Report 
of  Committee  Investigating  National  Defense  Migration,  77th 
Cong.,  2d  Sess.  (1942)  6,  8.  And  see  to  the  same  effect  Ex  parte 
Endo,  323  U.  S.  283,  295-296,  quoting  General  DeWitt's  Report. 

32See  Hague  v.  C.  I.  O.,  307  U.  S.  496,  516;  Thornhill  v. 
Alabama,  310  U.  S.  88;  Johnson  v.  Sellers,  163  F.  2d  877  (C.  A. 
8th,  1947),  cert.  den.  332  U.  S.  851. 

^^Compare  Korematsu  v.  United  States,  323  U.  S.  214,  217,  and 
Ex  parte  Endo,  323  U.  S.  283. 

^■^See  Karematsu  v.  United  States,  at  p.  216. 
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the  borderline  of  unconstitutionality  than  the  curfew  and 
evacuation,  and  that  it  was  an  even  more  extraordinary 
example  of  unprecedented  race  discrimination.  Thus,  it  is 
clear  that  the  evacuation  and,  even  more,  the  detention, 
did  not  fulfill  the  right  which  American  citizenship  nor- 
mally entails  to  equal  and  individual  treatment  regardless 
of  race.  And  it  seems  equally  clear  that  an  experience 
with  drastic  racial  inequality  such  as  was  suffered  by  the 
detained  American  citizens,  with  no  prospect  or  assur- 
rance  that  racial  equality  vvould  be  restored,  would  tend  to 
affect  and  overwhelm  their  viewpoint  towards  citizen- 
ship.^^ As  a  result,  it  would  be  highly  likely  that  their 
renunciation  of  citizenship  would  not  be  made  with  a  full 
and  clear  appreciation  of  the  value  of  American  citizen- 
ship, of  which  racial  equality  is  an  essential.  Accordingly 
their  renunciation  would  not  be  a  voluntary  choice  within 
the  legal  connotation  of  that  term;^^  for  we  submit  that 
the  statute  must  be  held  to  contemplate  a  choice  to  re- 
nounce or  retain  citizenship  on  the  basis  of  a  deliberate 
and  measured  appraisal  of  American  citizenship  with  the 
citizen's  capacity  to  reason  and  deliberate  unconfused  and 
uninfluenced  by  gross  and  extraordinary  racial  discrimi- 
nation. 


^•^"It  was  because  the  United  States  first  cruelly  wronged  us  by 
an  illegal  if  not  criminal  imprisonment  that  their  renunciation 
came."  Chief  Judge  Denman,  concurring,  in  Takeguma  v.  United 
States,  loc.  cit.  supra,  note  26. 

The  factor  of  detention  was  also  stressed  in  the  instant  case  by 
Judge  Cavanah  [R.  v332J  and  in  the  Abo  case  bv  Judge  Goodman 
{77  Fed.  Supp.  at  810). 

^'''See  cases  cited  supra,  notes  18  and  19, 
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1.     Inappropriateness  of  Individual  Proof. 

The  Government  has  urged  both  in  this  and  the  Abo 
case  that  each  individual  renunciant  must  be  put  to  his 
proof.^^  But  if,  as  we  urge,  a  renunciation  influenced  by 
a  lack  of  a  clear  appreciation  of  citizenship  due  to  the  gross 
racial  discrimination,  cannot  be  deemed  reasoned,  free, 
and  voluntary,  then  we  believe  the  renunciant's  case  is 
established  as  a  matter  of  law  by  the  fact  that  he  was  in 
detention,  and  there  is  indeed  no  rebutting  proof  for 
the  Government  to  submit.  For  when  it  is  established  that 
the  renunciant  was  in  detention  and  thus  that  he  was  sub- 
ject to  the  abnormal  and  subverting  influence  of  the  racial 
discriminations  above  discussed,  the  most  that  the  Govern- 
ment could  possibly  show  would  be  that  the  individual's 
life  history  and  activities  were  such  that  he  might  have 
renounced  his  citizenship  regardless  of  this  influence.  But 
such  proof  is  irrelevant.  For  it  is  clear,  under  analogous 
decisions  on  the  voluntary  nature  of  a  relinquishment  of 
rights,  that  once  the  relinquishment  is  shown  to  have  been 
made  under  circumstances  which  should  not  be  permitted 
to  influence  it,  the  Court  does  not  consider  whether  in 
fact  the  relinquishment  was  so  influenced,  or  might  have 


^^Though  Judge  Goodman  did  not  accede  to  this  argument,  he 
adopted  the  theory  of  individual  presentation  to  the  extent  that  he 
aflforded  the  Government  the  opportunity  of  introducing  proof  to 
rebut  the  presumption  of  lack  of  free  choice  which  he  deemed  to 
be  established  by  the  showing  of  the  general  circumstances  under 
which  the  mass  renunciations  occurred.  It  is  not  at  all  clear,  how- 
ever, what  is,  in  Judge  Goodman's  opinion,  the  ultimate  fact  to  be 
proved.  However,  if  this  Court  determines,  as  we  urge,  that  the 
fact  that  the  renunciant  was  in  detention  is  sufficient  to  invalidate 
the  renunciation,  these  additional  circumstances  need  not  be  con- 
sidered. 


—as- 
been  made  regardless  of  such  influence.^®  Thus,  in  sum- 
ming up  the  Supreme  Court's  doctrine  as  to  when  a  con- 
fession (by  which  a  defendant  relinquishes  the  right 
against  self-incrimination)  is  not  to  be  deemed  the  product 
of  a  free  and  reasoned  choice,  Mr.  Justice  Reed  pointed 
out: 

"A  court  never  knows  whether  a  confession  is  or 
is  not  voluntary.  It  bars  confessions  on  uncontro- 
verted  proof  of  facts  which  as  a  matter  of  law  are 
deemed  so  coercive  as  to  be  likely  to  produce  an  in- 
voluntary confession."^® 

So,  too,  the  Court  had  said  earlier : 

"(A)  situation  such  as  that  here  shown  by  con- 
tradicted evidence  is  so  inherently  coercive  that  its 
very  existence  is  irreconcilable  w^th  the  possession  of 
mental  freedom    .     .     ." 

and   refused   to  consider   whether   the  defendant's   choice 
had  in  fact  been  affected  by  the  situation.^"    The  doctrine 


^^Compare  Schioler  v.  United  States,  cited  supra,  note  19,  relat- 
ing to  the  instant  statute,  where  the  Court  ignored  the  question 
whether  the  renunciant  might  have  desired  to  give  up  American 
citizenship  regardless  of  the  special  pressures  which  were  held  to 
estabhsh  her  lack  of  free  choice ;  a  tendency  to  so  desire  would 
seem  a  particularly  conspicuous  possibihty  since  the  renunciant's 
husband  was  of  Danish  ancestry,  both  he  and  the  renunciant  had 
resided  in  Denmark  for  ten  years  before  the  renunciation,  and  the 
renunciant  did  not  attempt  to  have  it  voided  until  after  her  hus- 
band's death  four  years  later. 

^^Justice  Reed,  dissenting,  in  U pshaw  v.  United  States,  No.  98, 
October  Term  1948,  decided  December  13,  1948. 

^^Ashcraft  v.  Tennessee,  322  U.  S.  143,  154;  and  see  analysis 
of  the  majority  opinion  in  dissent  of  Justice  Jackson.  And  in 
Lyons  v.  Oklahoma,  322  U.  S.  596.  while  the  Court  found  that 
the  situation  there  was  not  inherently  coercive,  it  again  affirmed 
that  a  confession  would  be  deemed  invalid  as  a  matter  of  law  "when 
conceded  facts  exist  which  are  irreconcilable  with     .  mental 

freedom"    (at   p.   602).      Accord:     MaUnski  v.   New    York,   324 
U.  S.  401,  404. 


is  likewise  well  illustrated  in  the  recent  case  of  Haley  v. 
Ohio,  332  U.  S.  596.^' 

The  seeming  rationale  of  the  Supreme  Court's  doctrine 
that  a  confession  made  under  circumstances  likely  to  sub- 
vert a  free  choice  is  to  be  deemed  invalid  as  a  matter  of 
law,  is  fully  applicable  to  the  case  at  bar  and  dictates  that 
the  doctrine  should  be  here  applied.  Since  history  cannot  be 
reversed,  and  the  relinquishment  of  rights,  whether  by 
confession  or  as  in  the  instant  case  by  renunciation,  was 
in  fact  made  under  circumstances  likely  to  subvert  a  free 
choice,  it  is  clear  that  no  proof  can  eliminate  the  very 
real  possibility  that  it  was  the  subverting  circumstances 
which  caused  the  relinquishment;  and  the  Governments 
taking  advantage  of  a  relinquishment  influenced  by  such 
circumstances  is  deemed  so  unfair  and  unjust  that  the 
courts  utilize  a  doctrine  which  will  prevent  the  possibility 
of  this  result.  Furthermore,  an  attempt  to  estimate 
whether  or  not  the  relinquishment  would  have  been  made 
if  the  subverting  circumstances  had  not  existed  would 
necessitate  an  appraisal  of  a  subjective  state  of  mind  with 
a  weighing  of  imponderables  which  no  court  or  jury  is 


"^^There  the  Court  held  the  confession  invalid  on  the  ground  that 
the  "undisputed  evidence  suggests  force  was  used  to  secure  the 
confession"  (italics  added),  and  was  not  concerned  with  whether 
the  confession  might  have  been  made,  in  the  absence  of  the  dis- 
approved circumstances,  with  whether  such  circumstances  were  the 
chief  cause  for  the  confession,  or  any  other  similar  questions.  If 
circumstances  which  are  deemed  highly  likely  to  interfere  with  a 
free  choice  are  shown,  the  confession  is  per  se  invalid ;  further, 
the  individual  is  protected  against  any  possibility  of  damage  by 
reason  of  having  made  a  statement  under  these  circumstances  in 
that  his  conviction  is  reversed  regardless  of  the  fact  that  there  is 
sufficient  evidence  other  than  the  confession  to  support,  the  con- 
viction. The  Court  "will  not  permit  the  conviction  though  there 
might  have  been  sufficient  other  evidence  for  submission  to  the 
jury."    Haley  v.  Ohio,  at  p.  599;  Lee  v.  Mississippi,  332  U.  S.  742. 
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equipped  to  make;  thus,  unless  the  rule  of  the  invalidity 
of  the  relinquishment  as  a  matter  of  law  were  adopted, 
not  only  would  a  relinquishment  be  held  valid  despite  the 
ever-present  possibility  that  it  was  influenced  by  the  sub- 
verting circumstances,  but  also  the  estimate,  on  the  basis 
of  probabilities,  that  it  was  not  so  influenced  would  be 
particularly  open  to  error.  Thus,  in  the  case  of  the  re- 
nunciants,  despite  whatever  evidence  the  Government 
could  submit  as  to  indications  of  a  renunciant's  attach- 
ment to  Japan,  the  likelihood  would  remain,  regardless  of 
individual  factors,  that  the  renunciation  would  not  have 
occurred  but  for  the  influence  of  the  extraordinary  racial 
discrimination  on  the  citizen's  view  as  to  the  value  of  his 
citizenship  and  of  his  future  in  the  United  States;*^  and 
any  determination  that  this  influence  was  insubstantial 
w^ould  be  based  on  a  highly  problematical  evaluation  of 
the  degree  to  which  such  discrimination  influenced  that 
particular  citizen's  reactions. 


*^Not  only  would  this  likelihood  remain  in  every  case,  but,  in- 
deed, there  would  seemingly  be  no  case  in  which  even  a  prob- 
ability could  be  established  that  the  renunciation  would  have 
occurred  absent  the  discrimination.  For  it  is  to  be  borne  in  mind 
that  there  was  no  individual  who  had  committed  any  act  of  dis- 
loyalty before  the  program  of  racial  discrimination  commenced, 
and,  indeed  that  none  attempted  to  commit  any  act  detrimental 
to  the  United  States  thereafter.  The  renunciants'  behavior  after  the 
evacuation  and  detention  is  not,  of  course,  persuasive  one  way  or 
the  other  as  to  whether  such  behavior,  or  the  renunciations  them- 
selves were  influenced  by  the  evacuation  and  detention.  As  to 
the  effect  of  governmental  race  discrimination  on  the  "disloyalty" 
of  a  leading  "disloyal,"  see  "Life  History  of  a  Disloyal,"  T  &  N, 
pp.  363-370,  especially  369.  It  is  to  be  noted  in  passing  that  the 
conduct  which  various  government  agencies  classified  as  "disloyal" 
was  not  "disloyal"  except  by  the  standards  of  these  agencies,  which 
were  forced  to  establish  some  standard  of  disloyalty  in  part  by 
public  clamor  (supra,  p.  7)  ;  that  such  conduct  was  not  unlawful, 
and  was  not  harmful  to  the  war  effort  of  the  United  States. 
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The  fact  that  not  all  citizens  who  had  experienced 
evacuation  and  detention  renounced  does  not  at  all  affect 
the  force  of  our  argument;  for  it  is  our  contention  that 
while  the  determination  to  renounce  did  not  uniformly 
result  from  this  experience,  that  it  is  highly  likely,  and 
no  proof  can  eliminate  the  probability,  that  the  gross  racial 
discrimination  and  deprivation  of  the  evacuation  and  de- 
tention was  a  decisive  influence  upon  all  those  who  did 
renounce. 

We  submit  that  it  is  incumbent  upon  this  court  to  hold 
all  renunciations  in  racial  detention  involuntary  as  a  mat- 
ter of  law  and  thus  prevent  the  possibility  of  the  enforce- 
ment of  a  renunciation  so  influenced. 

For  it  is  to  be  borne  in  mind  that  even  the  evacuation 
was  countenanced  only  because  of  "direst  emergency"** 
and  the  prolonged  detention,  if  constitutional  at  all,  was 
indubitably  justifiable  only  as  a  crisis  measure.     Thus,  to 


^^Whether  or  not  the  discriminatory  experience  resulted  in  a 
determination  to  renounce,  depended,  of  course,  on  pre-disposing 
individual  factors,  as  in  every  case  of  an  involuntary  relinquish- 
ment. Thus,  for  example,  in  Ashcraft  v.  Tennessee,  cited  supra, 
note  40,  if  Ashcraft's  reactions  were  to  be  minutely  analyzed,  his 
confession  was  not  only  due  to  the  prolonged  questioning,  but 
also  to  his  physical  and  mental  constitution,  at  the  time  of  the 
questioning;  however,  the  questioning  was  held  inherently  coercive 
and  the  confession  coerced  as  a  matter  of  law  because  of  the  likeli- 
hood that  such  questioning  would  overcome  any  individual's  free 
choice,  regardless  of  his  individual  constitution. 

As  a  factual  matter  we  deny  that  the  pre-disposing  individual 
factor  in  the  case  of  the  renunciants  was  attachment  to  Japan ; 
rather  it  may  well  have  been  the  degree  of  disillusionment  arising 
from  the  discrimination  because  of  prior  hope  for  life  in  this 
country.     See  again  "Life  History  of  a  'Disloyal,'  "  T  &  N,  p.  369. 

^^Korematsu  v.  United  States,  loc.  cit.  supra,  note  29. 


permit  the  influence  of  these  measures  to  be  in  any  way 
or  to  any  extent  perpetuated  is  clearly  contrary  to  the 
spirit  of   the   Constitution  and   of   the   Supreme   Court's 
rulings,  and  to  the  public  policy  of  the  United  States.*^ 
For  freedom  from  racial  discrimination  is  to  be  scrupulous- 
ly and  specially  safeguarded  from  infringement,  whether 
by    direct   and    obvious    means    or    indirect   and    veiled.^^ 
Further,  the  use  of  a  rule  of  law  that  will  prevent  the 
possible  validation  of  a  renunciation  influenced  by  these 
measures  of  racial  discrimination  is  dictated  by  a  consid- 
eration of  the  status  of  the  right  here  renounced.    For  the 
right  to  citizenship  is  specifically  guaranteed  on  a  basis 
of  equality  to  all  persons  born  in  the  United  States  by 
the  Fourteenth  Amendment.     Moreover,  since  the  right  of 
a  racial  group  is  here  at  issue,  the  very  purpose  of  the 
guarantee,^'^  which  was  to  prevent  racial  inequality  with 
respect  to  citizenship,  is  at  stake.     Even  without  consider- 
ing the  influence  of  racial  discrimination  upon  the  renun- 
ciants,  extreme  caution  with  respect  to  validating  the  re- 
nunciations would  be  indicated.     For  it  is  to  be  presumed 
from   the   mere   fact   that   only  persons   of   the  Japanese 
race  have  been  adversely  afifected  by  the  renunciation  pro- 
gram, that  an  unlawful  discrimination  has  occurred.     In 
an   accumulating  volume   of   opinion   the   Supreme   Court 
has  held  that  a  mere  showing  of  a  measure's  impact  only 


^^Bob-Lo  V.  Michigan,  333  U.  S.  28;  Shelley  v.  Kraemer,  334 
U.  S.  1. 

^^Oyama  v.  State  of  California,  332  U.  S.  633,  636;  Pafton  v. 
Mississippi,  332  U.  S.  463. 

^mague  v.  C.  I.  0.,  307  U.  S.  496,  509-510;  Rice  v.  Elmore, 
165  F.  2d  387  (C.  A.  4th,  1947). 


upon,   or  very  largely  upon,  one  Vacial  group   creates   a 
presumption  of  an  unconstitutional  racial  discrimination.'*^ 

In  view  of  the  important  public  policy  considerations 
thus  involved  in  the  renunciations  in  detention,  the  invali- 
dation of  all  such  renunciations  as  a  matter  of  law  is 
dictated  by  yet  another  principle  found  in  the  confessions 
cases.  For  the  situation  is  highly  analogous  to  that  in 
which  the  Federal  Courts  have  held  that  a  confession  made 
while  being  illegally  detained  by  Federal  officers  is  invalid 
as  a  matter  of  law;  the  theory  of  these  cases  is  that  the 
courts  should  express  disapproval  of  the  conditions  under 
which  the  confession  was  made  and  should  prevent  Federal 
officers  from  benefiting  from  "the  fruit  of  their  wrong- 
doing."*^ While  the  influence  here — racial  discrimination 
— was  not  of  course  applied  deliberately  for  the  purpose  of 
bringing  about  the  renunciations,  we  believe  it  is  of  as 
great  importance  as  in  the  confessions  cases,  in  view  of 
the  important  public  policy  here  involved,  for  this  Court 
to  disapprove  of  the  use  of  renunciations  made  during  the 
detention  here  involved  and  hold  them  invalid  as  a  matter 
of  law. 

Finally,  the  rule  of  invalidity  as  a  matter  of  law  re- 
nunciations in  racial  detention  must  be  adopted  because  the 
statute  "touches  the  sensitive  area  of  rights   specifically 


^^Patton  V.  Mississippi,  332  U.  S.  463 ;  Korematsu  v.  United 
States,  323  U.  S.  at  p.  216;  Hill  v.  Texas,  316  U.  S.  400;  N orris  v. 
Alabama,  294  U.  S.  587;  compare  Yick  Wo  v.  Hopkins,  118  U.  S. 
356.  And  see  Justices  Murphy  and  Rutledge  concurring  in  Oyania 
V.  California,  332  U.  S.  at  661,  and  noting  that  the  object  of  the 
statute  had  been  discriminatory  because  73  of  the  79  actions  taken 
thereunder  had  been  against  Japanese. 

^^U pshaw  V.  United  States,  No.  98,  October  Term  1948,  decided 
December  13,  1948;  reasserting  the  doctrine  of  McNabb  v.  United 
States,  318  U.  S.  322. 
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guaranteed  by  the  Constitution"  (Ex  parte  Endo,  323 
U.  S.  283,  299)  ;  thus,  the  customary  rule^°  of  construing 
a  statute,  if  possible,  so  as  to  render  it  constitutional,  takes 
on  unusual  gravity,  and  the  statute  must  be  construed 
so  as  to  fully  safeguard  constitutional  principles.  And 
"since  the  stakes  are  considerable  for  the  individual,"  a 
construction  favorable  to  the  freedom  of  the  individual  is 
to  be  assumed.  Fong  Haw  Tan  v.  Phelan,  333  U.  S.  6. 
And  the  construtcion  we  have  urged,  which  gives  fullest 
expression  to  the  principle  of  racial  equality  implements 
the  principle  of  interpreting  statutes  in  harmony  with  the 
"general  spirit  of  our  institutions."^^ 

C. 

Invalidity   of   Renunciations    During    Mass    Renunciation 

Period. 

1.     Statutory  Power  Restricted  to  Defiant  Group. 

Assuming  arguendo  that  this  Court  rejects  the  position 
we  have  urged  in  Section  "B"  that  all  renunciations  by 
American  citizens  of  Japanese  ancestry  while  in  deten- 
tion were  involuntary  and  invalid,  we  argue  that  at  the 
least  all  renunciations  but  those  made  directly  after  the 
passage  of  the  statute,  that  is,  from  July  to  October,  1944, 
are  invalid.  At  the  outset  it  would  appear  that  the  sub- 
sequent renunciations  cannot  be  deemed  authorized  by  the 
statute;  for  it  was  enacted  for  the  purpose  of  terminating 
the  citizenship  of,  and  then  interning  as  enemy  aliens,  the 
small  group  of  citizens  who  had  prior  to  its  passage  dis- 


^*^See  United  States  v.  Congress  of  Industrial  Organizations,  335 
U.  S.  106.  121,  citing-  other  cases. 

^'^Potash   V.   District    Director   of   Immigration,    169   F     2d    747 
(C  C.  A.  2d,  1948). 


played  an  attitude  of  bravado  and  rejection  of  American 
citizenship,  and  who  forthwith  upon  enactment  apphed  for 
renunciation;  most  if  not  all  such  renunciants  have  al- 
ready been  deported  [R.  221]. 

Further,  it  is  clear  that  the  Congressional  intent  did 
not  contemplate  termination  of  citizenship  on  the  basis  of 
renunciations  made  under  the  circumstances  which  reached 
their  climax  during  the  mass  renunciation  period,  that  is, 
the  period  subsequent  to  October,  1944,  after  the  renun- 
ciations of  the  defiant  group  at  whom  the  statute  was 
directed.  It  is  established  doctrine  that  a  statute  must  be 
read  in  the  light  of  its  purpose;  here  the  purpose  was  so 
clearly  to  authorize  the  Attorney  General  to  terminate  the 
citizenship  only  of  the  small  group  heretofore  mentioned, 
that  the  statute  must  be  construed  to  the  same  effect  as 
if  it  had  so  restricted  the  Attorney  General's  authority 
in  explicit  language.^^  Particularly  is  this  limited  con- 
struction to  be  here  adopted  because  a  limitation  is  in  any 
event  to  be  favored  where  an  expanded  construction  would 
permit  of  interference  with  important  personal  rights  (see 
cases  cited  supra,  p.  41).  Thus,  the  statute  did  not  au- 
thorize the  termination  of  the  citizenship  of  the  mass  of 
renunciants  who  were  in  an  entirely  different  category 
from  the  group  whom  the  statute  was  intended  to  cover. 


^^See  United  States  v.  Congress  of  Industrial  Organisations,  335 
U.  S.  106,  112,  holding  that  an  indictment  did  not  state  an  offense 
within  the  terms  of  the  statute  there  involved  because  such  terms 
had  to  be  restricted  to  the  Congressional  purpose,  as  shown  by  the 
legislative  history ;  see  also  to  the  same  effect,  Mitchell  v.  Cohen, 
332  U.  S.  754. 


2.     Circumstances  Subverting  Free  Choice. 

In  addition,  the  circumstances  under  which  the  later  re- 
nunciations were  made,  added  to  the  influence  of  the  de- 
tention already  discussed,  unquestionably  must  be  deemed 
to  have  overcome  the  renunciants'  voluntary  choice  which 
the  statute  must  have  contemplated  as  a  prerequisite  to  a 
valid  renunciation. 

The  circumstance  which  exerted  the  greatest  influence 
during  the  mass  renunciation  period  was  concededly  these 
hapless  citizens'  need  for  a  place  of  refuge.  This  need 
became  a  crucial  one  as  a  result  of  the  rumors,  and  then 
the  definite  announcement,  that  the  WRA  camps  would  be 
closed  within  a  year.  To  appreciate  the  extent  to  which 
the  evacuated  citizens  felt  compelled  to  secure  refuge  from 
the  Government,  it  is  to  be  recalled  that  even  at  the  com- 
mencement of  the  evacuation  program  the  whole  of  the 
first  group  evacuated,  who  were  given  their  choice  of  des- 
tination, chose  a  Government  camp.  And  fear  of  reloca- 
tion had  played  a  salient  part  in  all  stages  of  the  evacua- 
tion and  detention  program.  But  by  the  time  of  the  an- 
nouncement of  closing  the  camps,  the  circumstances  creat- 
ing a  need  for  a  place  of  refuge  had  mounted  to  a  climax. 
For  the  continued  detention  of  these  citizens  had  increased 
the  hostility  towards  them  on  the  West  Coast  by  reinforc- 
ing the  view  of  those  who  had  long  sought  their  ouster 
and  who  had  welcomed  the  evacuation,  that  their  expul- 
sion was  permanent;  further,  the  prolonged  detention  had 
created  a  deepening  opposition  to  their  return  on  the  part 
of  those  who  had  succeeded  to  their  homes,  businesses, 
and  economic  interests.  Those  few  citizens  who  had  re- 
turned encountered  violence  in  the  form  of  assaults  and 
attempts   to   burn   their   homes;    when,    even   before    the 


actual  announcement  on  December  19th  that  the  citizens 
of  Japanese  ancestry  would  be  allowed  to  return  en  masse, 
rumors  to  this  effect  commenced,  violence  increased  and 
threats  reached  a  new  height.  (See  Statement  of  Facts, 
supra,  pp.  18-19). 

In  addition  to  the  fear  of  violence,  the  other  factors  im- 
pelling the  evacuees  throughout  the  program  to  seek  refuge 
had  also  become  intensified  by  the  time  of  the  announce- 
ment of  December  19th.  These  factors  were,  chiefly,  the 
dwindling  of  whatever  financial  resources  had  not  been 
lost  in  the  evacuation;  these  citizens'  long  isolation  from 
normal  living  and  from  the  Caucasian  community;  their 
unrelieved  discouragement  and  disillusionment  as  a  result 
of  the  Government's  continuance  of  its  program  of  racial 
discrimination;  and  that  continued  evidence  of  the  Gov- 
ernment's failure  to  give  adequate  protection  against  vio- 
lence, compensation  for  material  losses,  or  other  assistance 
to  these  citizens  in  reestablishing  themselves  in  the  com- 
munity. To  fully  appreciate  the  state  of  despair  and 
panic  engendered  by  the  WRA  announcement  in  the  Tule 
Lake  Camp,  it  is  also  to  be  borne  in  mind  that  the  citizens 
therein  had  accustomed  themselves  for  over  two  years  to 
reliance  on  assurances  that  they  would  not  be  forced  to 
leave  the  camp  for  the  duration  of  the  war  while  race 
prejudice  was  at  its  height  (Id.,  supra,  p.  18). 

In  the  face  of  the  extreme  hopelessness  and  apprehen- 
sion felt  by  these  citizens  with  respect  to  being  expelled 
from  their  places  of  refuge,  the  Government  offered  them 
neither  protection  nor  refuge  except  through  renunciation 
of  citizenship  and  internment  as  aliens  or,  along  there- 
with, deportation  to  Japan  (Id.,  supra,  p.  17).  Thus, 
in  the  terminal  phase  of  the  racial  discrimination  program, 
tlie  Government  went  even  further  in  its  depreciation  of 


the  value  of  citizenship  for  persons  of  the  Japanese  race 
than  it  had  in  the  previous  phases  of  the  program;  in  the 
renunciation  program  it  not  only  accorded  no  greater 
value  to  citizenship  than  to  alienage,  but  in  fact,  from  the 
standpoint  of  meeting  the  citizens'  need  for  refuge,  ac- 
corded superior  value  to  alienage. 

Not  only  were  citizens  influenced  and  driven  to  re- 
nounce by  the  pressure  of  the  need  for  refuge,  but  they 
were  similarly  driven,  in  so  far  as  they  belonged  to  fami- 
lies with  alien  members,  by  the  fact  that  they  had  to  re- 
nounce in  order  to  assure  keeping  their  families  intact. 
This  concern,  which  was  also  an  ever-present  factor  in  the 
evacuation  and  detention  program,  likewise  reached  a  new 
climax  because  of  the  announcement  respecting  return  to 
the  West  Coast  and  the  closing  of  the  camps  {Id.,  supra, 
p.  18).  Another  major  pressure  in  the  mass  renuncia- 
tion period  in  the  Tule  Lake  Camp  was  the  intensification 
of  the  demonstrations  and  threats,  and  attempts  to  in- 
crease hysteria  and  confusion,  by  the  pro-renunciation 
organizations,  which  were  permitted,  and  in  fact  had  been 
helped,  by  the  Government  to  assume  a  dominating  place 
in  the  Tule  Lake  community  {Id.,  supra,  p.  22).  Finally, 
by  its  abrogation  of  the  program  of  maintaining  the  Tule 
Lake  Camp  and  its  demonstration  thereby  of  inconsistency 
and  vacillation  to  an  even  greater  degree  than  previously 
in  the  program,  and  by  its  toleration  of  violence  in  and  out 
of  the  camp,  the  Government  gave  intensified  grounds 
during  this  period  for  distrust  of  its  intentions  with  re- 
gard to  citizens  of  the  Japanese  race. 

Despite  the  recognition  of  the  ])ressure  exerted  by  these 
circumstances  towards  renunciation,  the  Attorney  Gen- 
eral's representatives  pushed  on  with  the  renunciation  and 
alien  internment  program,  and  the  WRA  officials  pushed 
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on  with  the  program  of  closing  the  camps,  with  neither 
agency  yielding  to  the  suggestion  of  the  other  to  cancel 
its  program  [R.  136-142,  127-130,  248-250,  266-268,  259- 
260].  The  high  degree  of  bureaucratic  fumbling  and 
jealousy,  obvious  from  the  record,  is  of  no  concern  here 
except  that  it  makes  comprehensible  what  might  otherwise 
seem  incredible:  that  is,  that  Government  officials  stood  by 
while  the  ctizens  were  caught  in  the  trap  of  these  govern- 
mental programs  and  as  a  result  impelled  towards  renun- 
ciation, although  the  facts  as  to  the  impelling  pressures 
were  as  clear  at  the  time  of  renunciation  as  they  are  un- 
controverted  today. 

3.     Effect  of  Circumstances  Upon  Free  Choice. 

We  believe  it  is  clear  that  a  renunciation  made  under 
these  circumstances  did  not  represent  a  free  and  reasoned 
choice  as  to  citizenship.  Even  more  than  the  evacuation 
and  detention  alone  {supra,  Point  B),  the  accumulation  of 
circumstances  during  the  mass  renunciation  period  would 
be  likely  to  influence  and  overwhelm  the  ability  to  retain 
an  appreciation  of  American  citizenship  with  its  normal 
prerequisite.  For,  while  the  citizen's  right  to  demand  pro- 
tection from  him  Government  is  generally  an  essential 
prerequisite  of  citizenship,  here  the  needed  protection  was 
to  be  secured  only  by  renouncing  citizenship.  A  choice 
to  renounce  under  these  circumstances  could  not  be  deemed 
to  be  made  with  a  clear  appreciation  of  the  right  relin- 
quished, and  thus,  was  not  a  free  and  voluntary  choice. 
(See  cases  cited  supra,  notes  18  and  19.) 

Further,  it  is  to  be  borne  in  mind  that  the  circumstances 
prevailing  during  the  mass  renunciation  period  not  only 
had  a  negating  effect  with  respect  to  appreciation  of  the 
right  relinquished  but  also  exerted  affirmative  pressures 
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toward  renunciation.  In  that  the  need  to  keep  families 
intact  was  an  influence  towards  renunciation,  the  instant 
case  is  again  analogous  to  Von  Moltke  v.  Gillies,  cited 
supra,  Note  20,  where  the  Justices  stressed,  in  invalidating 
a  plea  of  guilty,  that  one  of  the  defendant's  chief  concerns 
in  determining  whether  or  not  to  plead  guilty  was  her 
husband's  job  and  her  child's  care  (332  U.  S.  at  717). 
We  believe  that  the  concern  with  family  unity  prevailing 
during  the  mass  renunciation  period  is  as  foreign  to  the 
considerations  which  should  properly  influence  a  choice  to 
renounce  as  were  Von  Moltke's  family  worries  to  those 
circumstances  which  should  properly  influence  a  plea  of 
guilty. 

But  renunciation  was  not  only  expedient  from  the 
standpoint  of  assuring  family  unity,  but  also  from  the 
standpoint  of  assuring  protection  from  violence  and  hard- 
ship both  in  and  out  of  the  Camp.  Thus  the  situation  was 
also  highly  analogous  to  that  found  in  many  of  the  cases 
in  which  confessions  have  been  invalidated,  where  the 
confession  has  been  attributable  to  the  human  tendency 
to  escape  from  immediate  pressures,  dangers  and  hard- 
ship, by  sacrificing  rights  which  are  not  immediately  in- 
volved. (See  Justice  Jackson  dissenting,  in  Ashcraft  v. 
Tennessee,  322  U.  S.  at  p.  173.)  But  it  is  almost  super- 
erogatory to  say  that  in  order  for  the  confession  to  be 
invalidated  the  peril  which  the  confessor  seeks  to  escape 
need  not  be  that  of  an  immediate  physical  blow ;  the  Court 
is  concerned  with  "unlawful  pressures,"  equally  with 
"force  or  threats."  See  Lyons  v.  Oklahoma,  322  U.  S. 
596,  602.  Indeed,  because  a  conflict  of  evidence  with  re- 
spect to  actual  physical  coercion  is  usual  in  confession 
cases  (see  Ashcraft  v.  Tennessee,  322  U.  S.  at  pp.  152- 
158),  this  element  is  rarely  considered  by  the  Court.     In- 
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stead,  the  influence  invalidating  the  confession  is  generally 
more  subtle  and  pervasive  in  the  sense  that  it  is  the  atmos- 
phere of  apprehension  and  helplessness  which  the  Court 
stresses.  Thus,  in  the  Ashcraft  case,  the  Court  invalidated 
the  confession  on  the  basis  of  the  eflfect  on  the  nerves  of 
the  uncontroverted  circumstances  (at  p.  154).  And,  in 
Chambers  v.  Florida,  309  U.  S.  227,  the  Court  noted  that 
the  evidence  as  to  the  use  of  violence  was  conflicting  (at 
p.  238).  But  after  pointing  out  the  circumstances  of  the 
defendants'  arrest  and  confinement  which  would  tend  to 
make  them  feel  hopelessly  and  helplessly  disadvantaged, 
the  Court  held  the  confessions  invalid  because  "the  very 
circumstances  surrounding  their  confinement  and  ques- 
tioning .  .  .  were  such  as  to  fill  petitioners  with  terror 
and  frightful  misgivings''  (at  p.  239)  ;  because  they  were 
throughout  the  proceedings  "never  .  .  .  wholly  re- 
moved from  the  constant  observation,  influence,  custody 
and  control  of  those  whose  persistent  pressure  brought 
about  the  .  .  .  confessions"  (at  p.  235);  and  because 
"the  haunting  fear  of  mob  violence  was  around  them  in 
an  atmosphere  charged  with  excitement  and  public  indig- 
nation" (at  p.  240).  See  also  Powell  v.  Alahanta,  287 
U.  S.  45,  51,  where  the  Court  pointed  out  that  a  need  for 
special  protection  of  the  defendants'  right  to  counsel  arose 
because  the  "proceedings  from  beginning  to  end  took  place 
in  an  atmosphere  of  tense,  hostile  and  excited  public  senti- 
ment. During  the  entire  time,  the  defendants  were  closely 
confined  or  were  under  military  guard."  And  in  Malinski 
V.  New  York,  324  U.  S.  401,  the  element  emphasized  by 
the  Court  in  invalidating  the  confession  was  the  defend- 
ant's feeling  of  helplessness  as  against  the  law-enforcement 
officials  questioning  him,  arising  in  large  part  from  the 
fact  that  he  was  isolated  except  for  seeing  one  friend  (at 


p.  405).  As  to  the  element  of  isolation,  see  also  the  Von 
Moltke  case,  332  U.  S.  at  711,  713,  721;  Powell  v.  Ala- 
bama, 287  U.  S.  45,  71. 

Thus,  it  is  clear  that  in  our  emphasis  upon  the  fact  that 
a  free  choice  could  not  exist  not  only  because  of  the  specific 
pressures  towards  renunciation  but  because  of  the  atmos- 
phere at  the  time  of  the  renunciations  of  apprehension, 
bewilderment,  and  hysteria,  we  are  supported  by  firmly 
established  legal  doctrine.  And  the  crescendo  of  public 
hostility  which  was  reached  at  that  time  is  of  extreme 
importance,  not  only  in  that  it  specifically  influenced  the 
citizens  towards  renunciation  as  an  escape  therefrom,  but 
also  because  of  its  general  effect  on  the  tension,  and  ap- 
prehension, and  thus  on  the  ability  to  reason  and  appraise 
of  these  citizens. ^^  We  submit  that  a  relinquishment  of 
citizenship  under  the  influence  of  the  circumstances  pre- 
vailing during  the  mass  renunciation  period  cannot  be 
deemed  to  be  a  "reasoned  and  voluntary  choice,"^*  for 
there  was  not  "both  the  capacity  to  make  an  understanding 
choice  and  an  absence  of  subverting  factors  so  that  the 
choice  is  clearly  free  and  responsible."^^ 

Tt  seems  clear  that  the  factors  we  have  stressed  must  be 
deemed  subverting,  for  the  need  to  find  refuge  from 
racial  violence  and  similar  needs  could  hardly  be  viewed  as 
appropriate  influences  upon  the  choice  to  retain  or  re- 
nounce citizenship.     The  influences  during  the  mass  re- 


^^In  addition  to  the  excerpts  quoted  supra,  as  to  public  hostility, 
see  Powell  v.  Alabama,  287  U.  S.  at  71  ;  Von  Moltke  v.  Gillies, 
332  U.  S.  at  721. 

^*Lee  V.  Mississippi,  332  U.  S.  740. 

^^Von  Moltke  v.  Gillies,  332  U.  S.  708,  729  (separate  opinion  by 
Justice   Frankfurter.) 
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nunciation  period  are  somewhat  analogous  to  those  deemed 
to  render  renunciations  invalid  in  the  Doreau  and  Schioler 
cases.  In  the  Doreau  case  (cited  supra,  p.  25),  an 
American  citizen,  thus  renouncing  her  American  citi- 
zenship, because  she  wished  to  avoid  the  internment  to 
which  she  would  probably  have  been  subjected  if  she  had 
remained  an  American  citizen;  her  desire  to  avoid  intern- 
ment was  accentuated  by  her  pregnancy  and  illness.  The 
Court  held  that  a  determination  to  renounce  citizenship 
impelled  by  reasons  such  as  those  alleged  by  Doreau  must 
be  deemed  to  have  been  made  under  "duress"  and  the  act 
of  renunciation  to  be  ''involuntary"  and  invalid.  Similarly, 
a  relinquishment  of  United  States  citizenship  for  reasons 
of  wartime  expediency  was  held  to  be  involuntary  and 
invalid  in  Schioler  v.  United  States,  75  Fed.  Supp.  353 
(N.  D.  E.  D.  111.,  1948),  which  was  cited  with  approval 
in  the  Doreau  case.  There  the  petitioner  was  a  woman 
American  citizen  who  was  in  Denmark  with  her  husband 
and  children  during  the  period  of  German  control;  she 
renounced  her  American  citizenship  in  favor  of  Danish 
citizenship  because  she  believed  this  change  of  citizenship 
would  afford  her  some  protection  against  the  Germans. 
While  the  only  showing  of  any  specific  threat  of  danger 
to  her  from  the  Germans  was  the  allegation  that  "the  Ger- 
mans were  after  students  and  their  two  children  were  of 
student  age"  (75  Fed.  Supp.  at  355),  the  court  held  that 
"everything  done  by  petitioner  was  done  under  the  com- 
pulsion of  fear  for  the  safety  of  herself,  her  husband  and 
their  children,  and  in  the  interest  of  preserving  their  very 
lives,"  and  that  her  renunciation  was  not  therefore  "the 
free  and  voluntary  renunciation  .  .  .  which  .  . 
the  statute  contemplates"  (75  Fed.  Supp.  at  p.  355). 
However,  as  indicated  above   (supra,  p.  46),  we  believe 
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the  instant  case  an  a  fortiori  case  in  the  light  of  Doreau 
and  Schioler,  for  the  pressures  here  were  as,  or  more, 
crucial,  and  further  were  largely  due  to  this  Government's 
own  conduct  and  were  basically  referrable  to  its  program 
of  racial  discrimination. 

4.     Invalidity  as  a  Matter  of  Law  of  All  Renuncia- 
tions During  Mass  Renunciation  Period. 

Regarding  it  as  incontrovertible  that  a  renunciation 
which  was  substantially  influenced  by  the  circumstances 
above  discussed  was  involuntary  and  invalid,  we  shall  now 
consider  the  point  that  all  renunciations  made  under  such 
circumstances — that  is,  all  renunciations  during  the  mass 
renunciation  period — should  be  held  invalid  as  a  matter 
of  law. 

The  strong  probability  that  all  of  the  citizens  renounc- 
ing during  the  mass  renunciation  period  were  influenced  to 
do  so  by  some  or  all  of  these  subverting  circumstances 
seems  to  us  to  be  incontrovertible.  For  there  circum- 
stances were  "inherently  coercive"^^  in  the  sense  that  they 
were  of  such  impelling  force  towards  renunciation  that  any 
renunciant  is  highly  likely  to  have  been  influenced  there- 
by. Further,  all  authorities  and  afliants  agree  that  these 
circumstances  influenced  the  renunciants;  for  while  appel- 
lants maintain  that  some  citizens  were  predisposed  to  re- 
nounce because  of  their  intention  of  going  to  Japan  (dis- 
cussed in  greater  detail,  infra,  p.  60),  even  as  to  them,  it 
is  not  denied  that  the  need  for  refuge  arising  from  the 
camp-closing  announcement  precipitated  their  decision  to 
renounce    [see   R.    136-7].     Finally,   we  believe  that   the 


•■"'"See  Ashcraft  v.  Tennessee,  322  U.  S.  at  1  54. 


—52- 

inference  of  ''post  hoc,  propter  hoc"  here  irrefutably  estab- 
lishes that  the  coercive  circumstances  of  the  mass  re- 
nunciation period  influenced  the  mass  renunciants.  For 
these  citizens  did  not  resort  to  renunciation  during  the 
four  or  five  month  interval  between  the  enactment  of  the 
statute  and  this  period.  And  the  only  changes  of  cir- 
cumstances which  occurred  at  the  time  that  these  thou- 
sands of  citizens  took  the  step  of  renunciation  were  those 
that  have  been  here  outlined  and  that,  as  we  have  shown, 
cannot  be  permitted  to  influence  the  choice  to  retain  or 
renounce  citizenship. 

The  appellants'  position  on  the  influence  of  these  cir- 
cumstances is  not  comprehensible;  appellants  do  not  deny 
the  existence  of  the  subverting  circumstances,  as  indeed 
they  cannot  in  view  of  the  record,  yet  they  apparently 
would  have  the  Court  discount  the  eflfectiveness  of  such 
influences  on  the  basis  of  various  statistical  deductions. 
All  of  appellants'  propositions  are  unconvincing,  and  cer- 
tainly lack  sufficient  persuasiveness  to  contradict  the  fact, 
established  both  by  evidence  and  inference,  that  the  coer- 
cive circumstances  were  decisively  influential. 

As  to  the  fact  that  only  a  great  majority,  and  not  all  of 
the  Tule  Lake  resident,  renounced  (App.  Br.  p.  54),  the 
record  indicates  some  of  the  individual  characteristics 
which  caused  individuals  to  be  less  influenced  than  the 
average  by  the  prevailing  circumstances.  Some  citizens 
were  more  defiant  with  respect  to  internal  pressures  be- 
cause they  were  themselves  of  the  "strong-arm"  type  [R. 
85-86]  and  some  were  in  closer  and  more  confidential  con- 
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tact  with  WRA  officials  [R.  235,  cf.  R.  219].  Thus  there 
is  no  warrant  for  inferring-  from  the  fact  that  not  all 
citizens  were  driven  to  renounce,  either  that  the  subvert- 
ing circumstances  did  not  influence  those  who  did  re- 
nounce or  that  the  non-renouncing  minority  possessed  some 
superior  intrinsic  loyalty  to  the  United  States. 

Again,  the  appellants  attempt  to  indicate  that  the  coer- 
cive influences  were  not  significant  by  commenting  that  a 
greater  per  cent  of  the  citizens  at  Tule  Lake  who  arrived 
there  as  a  result  of  segregation  renounced  than  those  who 
had  been  there  all  along  (App.  Br.  p.  54).  Appellants 
have  omitted  to  mention  various  differences  in  the  back- 
ground of  these  two  groups  which  would  account  for  a 
difference  in  the  extent  of  their  reaction  to  the  subverting 
circumstances  and  would  make  these  figures  entirely  ex- 
plicable. In  the  first  place,  the  urge  for  a  place  of  refuge 
had  been  a  prominent  feature  of  the  segregation  (State- 
ment of  Facts,  supra,  p.  20),  and  it  is  not  surprising 
that  many  of  those  who  had  once  strongly  felt  this  need 
should  react  more  keenly  than  others  when  it  again  became 
a  crucial  issue.  The  New  Tuleans  may  also  have  felt  the 
need  for  refuge  more  strongly  because  they  had  experi- 
enced an  additional  uprooting  as  compared  to  the  Old 
Tuleans  and  because  the  latter  had  been  favored  in  many 
respects  by  the  WRA  camp  administration  [T  &  N 
108-111  J.  We  do  not  maintain  that  these  factors  are  the 
only  explanations  of  the  figures,  for  a  definitive  analysis 
w(juld  require  a  detailed  correlation  uf  various  data;  but 
we  do  maintain  that  nothing  can  be  proved  one  way  or 
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the  other  as  to  the  influence  of  the  subverting  circum- 
stances by  an  offhand  reference  to  such  percentage  data. 
As  to  the  influence  on  the  renunciants  of  violence  within 
the  camp,  appellants  seem  to  regard  very  lightly  the  as- 
saults in  October  and  November,  1944,  reported  by  one 
of  their  afliants  [R.  58.  60-61.  85-86:  cf.  App.  Br.  p.  55]. 
And  in  considering  the  Hitomi  murder  the  appellants  ig- 
nore the  fact  that  renunciation  was  made  a  primary  aim 
of  the  anti-administration  groups,,  which  is  the  obvious 
reason  that  this  murder  was  generally  deemed  by  affiants 
to  have  been  a  strong  influence  towards  renunciation  [R. 
257,  261,  289].  In  appellants"  attempt  to  discount  the 
threatening  atmosphere  in  Tule  Lake  on  the  basis  that 
there  was  not  a  continuous  series  of  such  murders  and 
assaults  (App.  Br.  pp.  55-56),  the  appellants  overlook  the 
apprehension  created  by  even  one  such  incident  where  the 
assailant  is  not  apprehended  and  no  steps  whatsoever  are 
taken  to  deter  or  apprehend  further  such  assailants  [See 
R.  267-268,  256].  The  appellants'  suggestion  that  the  re- 
nunciant  could  have  avoided  this  threatening  atmosphere 
by  going  to  a  relocation  camp  ignores  the  other  pressure 
to  which  the  renunciants  were  subjected;  i.e.,  the  need  to 
avoid  relocation  because  of  the  violence  and  hardships 
outside  the  camps. 

In  sum,  nothing  appellants  have  said  detracts  from  the 
fact  that  it  is  highly  probable  that  all  renunciations  dur- 
ing the  mass  renunciation  period  were  decisively  influenced 
by  the  coercive  circumstances  then  prevailing  which  must 
be  deemed  to  have  been  subversive  or  a  free  choice. 
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Thus,  the  reasoning  which  supported  the  conclusion  that 
renunciations  made  under  the  influence  of  detention  should 
be  deemed  invalid  as  a  matter  of  law  {supra.  Point  IB), 
even  more  strongly  supports  the  conclusion  that  renuncia- 
tions made  under  the  conglomeration  of  subverting  circum- 
stances existing  during  the  mass  renunciation  period 
should  be  so  deemed.  If  this  Court  does  not  establish  such 
invalidity  as  a  matter  of  law,  and  if  it  instead  permits  any 
renunciation  to  be  held  binding  on  an  individual  basis,  the 
Court  will  be  countenancing  the  use  of  renunciations 
which  are  likely  to  have  been  influenced  not  only  by  the 
gross  racial  discrimination  of  the  evacuation  and  deten- 
tion, but  also  by  violent  racial  hostility,  by  governmental 
failure  to  protect  against  violence  both  inside  and  outside 
the  Camp,  by  governmental  confusion  and  ineptitude,  and 
by  the  Government's  depreciation  of  the  value  of  citizen- 
ship through  its  apparent  extension  of  greater  protection 
to  aliens  than  to  its  own  citizens.  Not  only  is  there  no 
proof  which  could  eliminate  the  likelihood  that  any  of  the 
mass  renunciants  were  so  influenced,  as  we  pointed  out 
in  relation  to  the  influence  of  detention  {supra,  p.  35), 
but  also  the  likelihood  of  error  in  estimating  the  substan- 
tiality of  these  influences  upon  a  renunciant  is  even  great- 
er than  in  the  case  of  detention  alone,  because  of  the  in- 
volvement of  additional  highly  subjective  factors.  And 
the  shocking  unfairness  of  this  Government's  exploiting 
a  sacrifice  of  citizenship  to  which  a  citizen  was  driven  by 
the  circumstances  of  the  mass  renunciation  period,  immeas- 
urably increases  the  importance  of  judicial  disapproval  of 
governmental  pursuit  of  the  renunciation  program  during 
that  period  (C/.  pp.  39-40,  supra). 
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D. 

Invalidity  o£  Appellants'  Renunciations  Individually 
Considered. 

But  even  if  this  Court  does  not  adopt  either  of  the  rules 
of  law  we  have  urged,  and  if  the  renunciations  are  to  be 
considered  on  an  individual  basis,  appellees  have  fully 
proved  their  cases.  In  the  first  place,  there  is  nothing 
which  appellants  have  adduced  or  argued  which  contra- 
dicts the  reasonable  presumption  that  appellees  were  in- 
fluenced by  the  coercive  circumstances  prevailing  during 
the  mass  renunciation  period.^^  And  even  without  relying 
on  this  presumption,  it  is  clear  that  appellees  have  pre- 
sented convincing  and  uncontradicted  evidence  that  they 
were  so  influenced. 

Two  of  the  appellees  were  peculiarly  subject  to  the 
threatening  atmosphere  of  the  Tule  Lake  Camp  because 
they  lived  in  a  block  and  ward  where  the  most  rabid  anti- 
administration  leaders  lived  [R.  5,  6,  315,  317].  All  four 
of  the  renunciants  were  peculiarly  subject  to  the  pressure 
for  renunciation  arising  from  the  need  for  a  place  of 
refuge  and  the  desire  for  family  unity.  The  three  women 
renunciants  were  married  to  alien  husbands  who  were  not 
only  subject  to,  but  likely  to  be,  kept  in  internment.  Each 


^'^Judge  Goodman's  conclusion  in  the  Abo  case  was  that  these 
circumstances  created  a  rebuttable  presumption  that  the  renuncia- 
tions was  involuntary.  Such  a  presumption  of  fact,  as  "a  process 
of  reasoning  from  one  fact  to  another"  (see  Maggio  v.  Zeits,  333 
U.  S.  56,  66),  is  dictated  by  reason  and  logic;  furthermore,  reason- 
able presumptions  favoring  the  renunciants  are  to  be  indulged 
because,  as  pointed  out  supra,  p.  42,  the  renunciations  affect  their 
basic  Constitutional  rights.  Compare  United  States  v.  Congress 
of  Industrial  Organisations,  335  U.  S.  106,  121-122,  respecting 
the  shift  of  the  burden  of  proof  as  to  the  validity  of  a  statute  when 
democratic  freedoms  are  affected  thereby ;  and  Von  Moltke  v. 
Gillies,  cited  supra  (at  note  20),  as  to  the  presumption  against  the 
waiver  of  Constitutional  rights. 
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had  three  young  children,  and  no  outside  resources  or 
support  other  than  that  of  their  husbands.  They  and  their 
young  children  could  not  be  assured  of  remaining  united 
with  the  husband  and  father  unless  they  renounced,  and 
continued  their  internment.  The  record  is  replete  with 
evidence  of  their  concern  for  their  children  and  for  the 
unity  of  their  families  [R.  5,  8,  152,  156,  162,  165,  167, 
197,  203,  204,  315,  316,  318-319].  We  believe  that  where, 
as  in  the  case  of  the  three  women  appellees,  a  citizen  has 
been  subjected  to  expulsion  from  her  home  on  a  racial 
basis  and  the  loss  of  all  material  resources,  and,  in  an 
atmosphere  of  violence  and  tension,  is  confronted  with  the 
choice  between  renouncing  citizenship  or  breaking  up  her 
family  and  braving  race  violence  and  destitution  with  three 
small  children,  such  a  citizen's  renunciation  is  not  based 
on  the  free  and  deliberate  choice  the  statute  contemplates. 
The  cases  of  the  women-renunciants  are,  from  this  stand- 
point, closely  similar  to  the  Doreau  and  Schioler  cases,  dis- 
cussed supra. 

As  to  Inouye,  it  is  clear  and  uncontroverted  that  he  was 
influenced  to  renounce  by  the  fact  that  he  was  a  minor 
and  an  only  son,  and  could  continue  his  internment  with 
his  alien  parents  only  by  renouncing  and  that  he  was  pres- 
sured to  renounce  by  his  parents  [R.  4,  180,  184,  185,  188, 
192].  We  submit  that  where,  as  in  Inouye's  case,  a  citi- 
zen is  expelled  from  his  home  and  community  at  the  age 
of  15  in  a  program  of  racial  discrimination  and  then  at 
the  age  of  18  is  confronted  with  the  choice  of  returning 
to  that  community  alone  or  renouncing  his  citizenship  and 
maintaining  his  family  ties,  such  citizen's  renunciation  is 
not  based  on  the  free  choice  contemplated  by  the  statute. 

In  their  argument  that  the  renunciations  were  voluntary, 
apixillants  point  to  the  fact  that  the  renunciation  proceed- 
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ings  were  time-consuming  (App.  Br.  40).  But  this  ob- 
viously is  irrelevant  to  the  issue  of  whether  appellees  were 
influenced  by  the  coercive  circumstances  here  in  question, 
since  for  all  of  them,  the  need  to  renounce  in  order  to 
obtain  refuge  and  family  security,  prevailed  during  the 
entire  period  of  their  renunciations.  While  the  drawn-out 
procedure  might  have  served  its  intended  purpose  of  mini- 
mizing the  type  of  coercion  and  mistake  of  which  the  De- 
partment of  Justice  was  willing  to  take  cognizance,  it  did 
not  minimize  the  type  which  actually  existed. 

Likewise  fallacious  is  the  appellants'  emphasis  on  the 
statements  made  at  the  so-called  renunciation  hearings. 
As  in  any  case  involving  the  question  of  whether  a  relin- 
quishment of  rights  is  voluntary,  the  renunciant's  state- 
ment of  reasons  therefor  must  be  carefully  probed.  For 
the  person  who  has  concluded  to  relinquish  a  right  custo- 
marily makes  those  statements  as  to  motivation  which  are 
necessary  to  accomplish  the  decision  to  relinquish,  regard- 
less of  whether  that  decision  is  in  fact  a  product  of  those 
motives  and  of  free  choice;  accordingly  his  statement  of 
reasons  is  to  be  greatly  discounted.  See  for  example 
Haley  v.  Ohio,  332  U.  S.  at  page  601,  and  Von  Moltke  v. 
Gillies,  332  U.  S.  at  pages  717,  724,  where  the  Supreme 
Court  accorded  no  weight  to  the  statements,  respectively, 
that  the  confession  was  not  made  under  duress,  and  that 
a  plea  of  guilty  and  a  waiver  of  counsel  were  understand- 
ingly  and  freely  made.  Furthermore,  appellants'  affiant 
himself  describes  the  conspicuous  attempts  by  renunciants 
to  make  whatever  statements  seemed  suitable  to  accom- 
phsh  the  renunciation  [R.  123-4].  A  statement  of  an  in- 
tention to  go  to  Japan,  such  as  was  expressed  by  these 
appellees,  was  a  usual  feature  of  the  mass  renunciation 
hearings,  since  it  was  considered  a  suitable  statement  in 
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order  to  secure  approval  of  the  renunciation ;  and  appellees' 
statements  of  such  intention  in  no  way  renders  their  cases 
different  from  or  shows  that  they  were  less  influenced  by 
the  subverting  circumstances  than,  the  thousands  of  other 
renunciants.  And  the  appellees'  hearings  themselves  dem- 
onstrate their  attempt  to  make  appropriate  statements  of 
motive,  whether  or  not  true,  as  well  as  the  general  super- 
ficiality of  the  hearing  procedure.^^  Indeed,  we  believe  the 
record  shows  that  these  hearings  were  so  perfunctory  and 
superficial  that  they  would  not  even  have  been  sufficient  to 
ascertain  the  existence  of  the  only  type  of  coercion  with 
which  the  hearing  officers  were  to  be  concerned,  i.  e., 
the  threat  that  the  renunciant  would  be  immediately  physi- 
cally assaulted  by  another  camp  inmate  [R.  114] ;  in  any 
event  the  hearings  were  not  directed  at,  and  thus  they 
obviously  did  not  reveal,  the  other  kinds  of  pressures 
which  we  contend  were  influencing  the  renunciants. 

Thus,  assuming  the  truth  of  appellees'  statements  at 
their  hearings  that  they  intended  to  go  to  Japan,  the  fact 
that  this  was  the  only  pressure  towards  renunciation  which 
they  stated  creates  no  inconsistency  in  their  cases.  For 
with  the  utmost  credit  to  the  statements  at  these  hearings, 
it  can  not  be  supposed  that  the  appellees  would  have  there 
stated  the  other  factors  influencing  them  to  renounce 
which  they  have  alleged  and  proved.    Obviously,  the  wom- 


^^Thus,  Shimizu  stated  that  her  mother  and  father  lived  in  Japan 
[R.  197],  apparently  feeling  that  this  answer  was  expected  of  a 
renunciant,  though  they  were  in  fact  in  the  United  States  [R.  201, 
202]  ;  Murakami  similarly  first  stated  that  her  mother  intended  to 
stay  in  the  United  States  [R.  162]  but  then  announced  that  her 
mother  wished  to  go  to  Japan  [R.  162]  ;  Sumi  had  an  inexplicable 
sudden  desire  to  be  with  her  aged  father  in  Japan  [R.  152]  ;  and 
in  Inouye's  case  his  indication  that  he  in  fact  did  not  wish  to  remain 
with  his  parents,  but  was  being  pressured  by  them  to  do  so  [R. 
180]  was  not  investigated  at  all. 


—60— 

en-appellees'  need  to  renounce  in  order  to  have  a  place  of 
refuge  for  themselves  and  their  children,  together  with 
their  husbands,  would  not  have  been  voiced;  for  it  was 
true  at  the  time  of  renunciation  as  throughout  the  pro- 
gram, that  it  was  necessary  in  order  to  secure  a  place  of 
refuge  to  conceal  this  need  and  instead  to  express  the  sen- 
timents establishing  a  need  for  detention  according  to  the 
Government's  standards.  And  certainly  the  fear  of  vio- 
lence would  not  have  been  voiced  for  this  would  have  in- 
validated the  renunciation,  which  the  appellees  had  decided 
they  needed  to  obtain,  as  well  perhaps  as  provoked  retalia- 
tion.^* 

1.     Lack  of  Free  Choice  With  Respect  to 
Deportation. 

Assuming  a  decision  to  go  to  Japan  was  one  of  the 
motives  for  renunciation,  such  a  decision  was  no  more  a 
product  of  free  choice  than  was  the  renunciation  itself. 
The  appellants  have  stopped  short  in  tracing  the  determi- 
nation to  renounce  to  its  sources  in  that  they  have  failed 
to  consider  the  basis  of  the  purported  intention  to  go  to 
Japan;  an  intention  to  go  to  Japan  was,  equally  with  the 
renunciation  itself,  a  product  of  race  discrimination,  de- 
tention, and  the  other  influences  which  invalidate  the  re- 
nunciation. 


^^Such  a  fear  of  retaliation  would  exist  in  the  atmosphere  of 
apprehension  in  Tule  Lake  without  direct  proof  that  the  pro- 
renunciation  leaders  could  determine  whether  persons  renounced 
(App.  Br.  53)  ;  furthermore,  in  view  of  the  dominating  position 
of  the  organizations  and  their  apparent  access  to  Government 
Officials  [see  T  &  N  339],  it  would  have  been  feared  even  aside 
from  this  atmosphere  that  these  leaders  could  obtain  such  knowl- 
edge. 
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The  Doreaii  case  is  illustrative  of  the  insufficiency  of 
appellants'  method  of  analyzing  the  issues.    There  the  de- 
termination to  renounce  was  based  upon  a  desire  to  secure 
the  protection  of  French  citizenship,  a  desire  which  would, 
without  more,  be  a  normal  reason  for  renunciation  rather 
than  ground  for  a  holding  of  duress;  but  this  desire,  and 
thus  the  resultant  determination  to  renounce,  did  not  rep- 
resent a  free  choice  because  of  the  stresses  and  pressures 
which  gave  rise  to  it.     Thus,  while  a  choice  to  renounce 
American   citizenship  because  the  renunciant   intends   to 
live  in  Japan  would,  without  more,  be  a  free,  valid,  and 
binding  choice,  it  is  a  coerced  choice  where  the  intention 
to  so  reside  is  in  turn  made  under  pressure  and  duress. 
In  the  instant  case,  the  same  elements  as  to  the  need  for 
escape  and  refuge  influenced  renunciants  to  determine  to 
go  to  Japan,   as  influenced  them   to   seek   internment   as 
aliens    (discussed  supra,   p.   44).      Thus,   in   the   case  of 
the  women-appellees,  other  than  going  to  Japan  with  their 
husbands,  the  alternatives  facing  them  at  the  time  of  re- 
nunciation  were   an   indefinite   term   of   years   with   their 
children   in   Tule    Lake,    perhaps   ultimately    followed   by 
deportation,  or  a  single-handed  attempt  to  reestablish  a 
life  for  themselves  and  their  children  without  resources  in 
a  hostile  community  in  the  face  of  race  violence. 

It  is  clear  from  the  record  and  there  is  no  indication  to 
the  contrary,  that  the  women  appellees'  intention  of  going 
to  Japan  arose  as  an  escape  from  the  alternatives  we  have 
described.  And  from  the  standpoint  of  assuring  their 
unity  with  their  husbands  and  going  to  Japan  as  a  family, 
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renunciation  was  essential  because  the  exchange  arrange- 
ments did  not  apply  to  American  citizens. ^° 

On  any  view  of  the  case  we  can  see  no  need  for,  or 
useful  purpose  in,  a  remand  for  further  evidence  as  sug- 
gested by  appellants  (App.  Br.  59).  After  moving  for 
summary  judgment,  presumably  on  the  basis  of  all  the  evi- 
dence it  had  available,  appellants  now  wish  to  avoid  the 
possibility  of  affirmance  of  the  judgment  against  them  by 
re-commencing  the  entire  litigation.  They  attempt  to 
make  this  procedure  palatable  by  striving  to  impose  on 
appellees  the  wholly  unreasonable  and  impossible  burden  of 
refuting  every  supposition  as  to  their  motives  for  renun- 
ciation which  appellants  can  conceive.  We  believe  that 
appellees  have  affirmatively  and  convincingly  established 


^^The  hearing  officer's  cavalier  statement  that  there  was  no  con- 
nection between  renunciation  and  deportation  [R.  162 ;  App.  Br. 
48]  reflects  the  inattention  that  was  paid  to  the  pHght  of  the  women 
renunciants  and  to  their  need  to  renounce  in  order  to  remain  with 
their  husbands.  "  | 

If,  in  addition,  any  of  the  appellees  believed  they'd  be  better  oflf 
in  Japan  without  American  citizenship  (App.  Br.  59),  this  does 
not  affect  the  invalidity  of  their  renunciations,  for  such  invalidity 
results,  we  submit,  because  of  the  pressures  which  influenced  them, 
in  the  first  place,  to  determine  to  go  to  Japan.  The  same  answer 
applies  to  the  appellants'  argument  that  they  may  have  been  in- 
fluenced by  a  belief  in  Japanese  victory  (App.  Br.  59)  ;  the  im- 
portant question  is  how  and  why  they  were  first  influenced  to  turn 
away  from  the  United  States  and  to  Japan  for  their  future.  There 
is  not,  however,  any  indication  in  the  record  that  they  had  any 
such  belief,  and  there  is  instead  entirely  credible  proof,  as  de- 
scribed in  the  text,  of  their  motives  for  deciding  to  go  to  Japan. 
As  to  the  fact  that  they  did  not  attempt  to  retract  their  renuncia- 
tions until  after  the  Japanese  defeat  (App.  Br.  41,  50),  it  is  to 
be  noted  that  two  and  three  months  respectively  elapsed  before 
two  of  the  appellees  made  such  attempts  [R.  165,  201],  thus 
indicating  that  factors  other  than  the  defeat  motivated  their  efforts. 
"Furthermore,  the  need  for  a  place  of  refuge,  which  was  of  prime 
importance  in  motivating  the  renunciations,  was  not  alleviated  until 
the  end  of  the  war.  See  R.  137,  with  respect  to  attempts  by  all 
center  residents  to  have  the  centers  maintained  until  the  end  of 
the  war." 


by  a  preponderance  of  evidence  the  fact  that  their  re- 
nunciations were  due  to  influences  that  deprived  them  of 
a  free  choice;  that  in  the  face  of  this  proof  appellants' 
suppositions  cannot  stand;  and  that  even  those  supposi- 
tions if  logically  analyzed,  would  not  establish  appellees' 
free  choice.  Appellants'  various  attempts  to  undermine 
appellees'  cases  by  showing  "inconsistencies"  in  the  plead- 
ings or  proof  are  equally  unconvincing^^  and  give  no  indi- 
cation that  appellants  could  in  any  way  overcome  the  pre- 
ponderance of  the  evidence  in  appellees'  favor,  in  the  event 
of  a  remand.  Furthermore,  appellants  do  not,  even  in 
their  request  for  a  remand,  indicate  clearly  what  facts 
could  be  established  thereby  and  what  relevance  such  facts 
would  have  to  the  question  of  whether  appellees  renounced 
voluntarily,  under  any  proper  conception  of  this  term.  The 
remand  would  accomplish  nothing  but  a  prolongation  of 
the  proceedings. 

E. 

Conclusion  as  to  Invalidity  of  the  Renunciations. 

We  urge  upon  this  Court  the  importance  of  invalidat- 
ing the  renunciations  because  of  its  high  duty  to  prevent 
the  denial  of  racial  equality  whether  it  is  done  expressly 
or  merely  "in  substance  and  effect."^     Besides  the   fact 


^^We  do  not  grasp  the  point  of  appellants'  statement  that  its 
quoted  part  of  Sumi's  afifidavit  is  the  only  evidence  introduced  as 
to  her  renunciation  (App.  Br.  45)  ;  they  ignore,  perhaps  again 
because  of  a  refusal  to  take  cognizance  of  the  basis  for  these 
cases,  the  uncontradicted  allegation  and  proof  that  Sumi  was 
affected  by  all  the  pressures  which  aflfected  the  renunciants  gen- 
erally, and  in  particular  by  the  need  for  refuge  and  family  unity. 
As  to  Murakami,  we  do  not  perceive  any  inconsistency  in  her 
position  that  her  renunciation  was  influenced  both  by  mistake  and 
coercion   (App.  Br.  48). 

^^Oyama  v.  State  of  California,  332  U.  S.  633,  636. 


which  we  have  already  emphasized,  that  a  vaHdation  of 
the  renunciations  would  perpetuate  racial  discrimination 
because  of  the  latter's  influence  in  producing  the  renuncia- 
tions, it  should  also  be  pointed  out  that  discrimination 
permeated  the  whole  renunciation  program  in  other  re- 
spects. The  statute  itself  was  devised  as  a  special  proce- 
dure to  continue  the  incarceration  of  citizens  of  the 
Japanese  race,  in  large  part  because  of  public  prejudice 
against  them  (supra,  p.  17)  though,  even  the  bravado 
and  defiance  of  some  members  of  the  race  could  not  be 
deemed  to  show  they  were  potentially  more  dangerous 
than  quieter  but  more  insidious  and  effective  citizens  of 
other  races.  And  the  very  fact  that  the  mass  renunciants 
even  had  knowledge  of  the  renunciation  statute  was  due 
to  their  racial  detention. ^^  Further,  no  citizens  of  other 
races  were  subjected  to  the  burdens  imposed  on  the 
Japanese,  and  then  ''offered"  renunciation;  and  it  must  be 
assumed,  unless  a  racist  view  is  adopted,  that  members 
of  other  races,  at  least  those  of  enemy  ancestry  would 
have  reacted  similarly.  It  is  because  of  this  discrimina- 
tory background  that,  as  an  aftermath  of  the  war,  the 
only  group  of  native-born  citizens  who  may  be  left  de- 
prived of  the  benefits  of  their  birthright  of  citizenship  are 
those  of  the  Japanese  race.  Thus,  a  validation  of  the 
renunciations  would  stand  as  a  perpetuation  of  the  entire 
discriminatory  pattern,  which  was  initiated,  and  its  initia- 
tion permitted,  only  as  a  wartime  emergency;  and  which, 


^^Thus,  the  fact  that  some  citizens  of  the  Japanese  race  requested 
renunciation  (App.  Br.  Note  77)  does  not  alter  the  fact  that  the 
general  announcement  to  the  camp,  instead  (jf  attention  to  the 
individual  requests,  was  due  to  the  treatment  of  all  citizens  of  this 
race  as  a  mass,  and  due  to  insufficient  care  to  restrict  the  program 
to  that  intended  by  Congress. 
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in  many  features  has  never  been  held  constitutional  and 
seems  the  complete  antithesis  of  constitutional  principles. 
This  Court  has  a  particular  duty  of  vigilance  to  protect 
members  of  racial  minorities,  who  cannot  rely  on  their 
political  strength  for  protection,  against  being  pressured 
to  relinquish  their  rights  in  times  of  racial  hostility.^'' 

And  it  is  to  be  borne  in  mind  that  not  only  is  there  no 
present  emergency  that  might  justify  this  discriminatory 
deprivation  of  citizenship,  but  that  even  at  the  time  of 
the  program  there  was  not  even  the  semblance  of  the 
"compelling  justification"  necessary  to  sustain  a  racial 
discrimination,^^  as  far  as  the  mass  renunciants  were  con- 
cerned. Instead,  the  statute  was  to  serve  as  a  temporary 
legal  device  for  circumventing  constitutional  safeguards 
wnth  respect  to  a  small  group  of  citizens.  Thus,  there  is 
no  justification  for  depriving  appellees  of  their  American 
citizenship,  which  when  given  its  normal  position,  "by 
many  ...  is  regarded  as  the  highest  hope  of  civilized 
man,"^^  and  exposing  them  to  all  the  detriments  of  the 
status  of  alienage,  including  summary  deportation.*'^ 


«^See  Chambers  v.  Florida,  309  U.  S.  227.  at  p.  241,  where  the 
Court  said:  ".  .  .  Courts  stand  ...  as  havens  of  refuge 
for  those  who  might  otherwise  suffer  because  they  are  helpless, 
weak,  out-numbered,  or  because  they  are  .  .  .  victims  of 
prejudice  and  public  excitement"  and  at  p.  236  where  the  Court 
remarked  on  the  use  as  "scapegoats  of  the  weak,  or  of  helpless 
poHtical,  religious  or  racial  minorities.     .     .     ." 

^^Oyatna  v.  State  of  California,  loc.  cit.  supra,  note  62. 

^^Schneiderman  v.  United  States,  320  U.  S.  118,  122. 

''■^See  R.  102  as  to  the  Department  of  Justice's  view  that  Japanese 
nationality  could  be  imputed  to  renunciants,  and  Lndecke  v.  Wat- 
kins,  335  U.  S.  160,  as  to  the  still-existent  power  of  the  Attorney 
General  to  deport  summarily  enemy  aliens. 


ri. 

The  District  Court  Had  Jurisdiction  in  Case  No.  11839 

(Appellants'  Point  I). 

A  quick  and  decisive  answer  to  appellants'  claim  that 
the  record  in  No.  11839  is  barren  of  any  showing  that 
the  appellants  denied  appellees  any  right  or  privilege  as 
nationals  of  the  United  States  (App.  Br.  32)  is  that  that 
fact  was  admitted  and  therefore  proved  by  the  pleadings. 

In  the  amended  complaint,  paragraph  III  [R.  3],  appel- 
lees allege  the  ultimate  fact  that  "the  defendants  .  .  . 
have  denied  the  plaintiffs  rights  and  privileges  as  nationals 
of  the  United  States." 

In  their  answer,  paragraph  III  [R.  17]  appellants 
pleaded : 

"Defendants  .  .  .  Deny  that  plaintiffs  are 
nationals  of  the  United  States  and  admit  all  the 
remaining  allegations  of  Paragraph  III  of  the  said 
complaint." 

It  is  now  too  settled  for  argument  that  facts  admitted 
need  not  be  proved.  Indeed  were  the  rule  any  other  way, 
there  would-  be  little  use  for  responsive  pleadings. 

The  rule  was  long  ago  set  forth  by  Chief  Justice  Mar- 
shall in  Alexander  v.  Harris,  4  Cranch  (U.  S.)  299,  303: 
"The  issue  gives  notice  to  the  parties  of  the  point 
which  is  to  be  tried,  and  which  the  testimony  must 
support.     That  which   is   admitted   by   the  pleadings 
need  not  be  proved." 

And  that  rule  has  never  been  departed  from.     See: 
M'Niel  V.  Holhrook,  12  Pet.  (U.  S.)  84; 
Rolls  County  v.  Douglass,  105  U.  S.  72%  \ 
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The  Southern  Express  Co.  v.  The  Western  North 
Carolina  R.  R.  Co.,  105  U.  S.  191; 

Deputron  v.  Young,  134  U.  S.  241,  250,  251; 

Swift  &  Co.  V.  United  States,  276  U.  S.  311,  329. 

Rule  8(d),  Federal  Rules  of  Civil  Procedure,  carries 
out  this  rule  by  providing  that  a  fact  not  denied  is  deemed 
admitted.  And  when  it  is  considered  that  the  principle 
is  so  strong  that  ''a  finding  which  contradicts  a  fact  ad- 
mitted in  the  pleadings,  is  to  be  disregarded  {M'Ferran 
V.  Taylor  and  Massie,  3  Cranch  (U.  S.)  269,  280),  ap- 
pellants cannot  now  be  heard  to  say  that  the  admission 
was  "inadvertant"  (App.  Br.  24,  note  43). 

The  purpose  of  pleadings  is  to  give  the  parties  notice 
of  what  they  will  be  expected  to  prove.  It  is  a  salutory 
rule  designed  to  eliminate  unessentials  at  a  trial.  Litiga- 
tion would  never  be  at  an  end  if  a  plaintiff  can  be  lulled 
into  the  impression  that  he  has  proved  an  element  of  his 
case  and  then  be  told  that  though  defendant  admitted  that 
element,  plaintiff  must  nevertheless  prove  It. 

Nor  was  the  fact  as  to  whether  appellants  had  denied 
appellees  rights  and  privileges  of  nationals  of  the  United 
States  even  ''inferentially"  posed  by  the  pleadings  (App. 
Br.  34).  As  stated  by  appellants  in  paragraph  IV  of 
their  answer  [R.  17,  18],  appellees'  allegation  of  juris- 
diction in  paragraph  III  of  the  amended  complaint  [R. 
3]  is  a  conclusion  of  law.  And  though  it  is  customary 
for  purposes  of  clarity  in  pleadings  in  the  District  Court 
to  set  forth  the  specific  section  under  which  the  plaintiff 
claims  the  court  has  jurisdiction,  jurisdiction  is  not  de- 
termined from  that  allegation  but  from  the  facts  alleged 
and,  if  necessary,  proved.  (C/.  Gibbs  v.  Crandall,  120 
U.  S.  105.) 
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The  facts  required  by  8  U.  S.  C.  903  having  been  al- 
leged in  the  complaint  and  those  specific  facts  having  been 
proved  by  the  specific  admission  in  the  answer,  the  juris- 
diction of  the  Court  is  established.^^  (Gibbs  v.  Buck,  307 
U.  S.  66,  72.) 

There  is  however  a  greater  reason,  other  than  the  tech- 
nical one  argued  above  and  which,  without  question,  binds 
the  appellants.  Appellants'  argument  that  the  Attorney 
General  has  done  nothing  to  deny  appellees  any  right  or 
privilege  as  nationals  takes  out  of  8  U.  S.  C.  903  much  of 
its  ameliorating  and  beneficient  efifect.  The  argument 
that  appellants  cannot  restore  appellees'  citizenship  (App. 
Br.  36),  and  therefore  that  they  have  nothing  to  do  with 
this  case,  is  beside  the  point.  The  statute  merely  requires 
that  appellees  be  denied  a  right  or  privilege  as  nationals; 
it  does  not  require  that  citizenship  be  restored  by  the  de- 
partment agency  or  executive  official  so  denying. 

The  Attorney  General  denied  appellees'  right  as  a  na- 
tional when  he  illegally  exercised  the  discretion  given  him 
under  8  U.  S.  C.  801  (i)  and  approved  the  renunciation. 
This  was  a  positive  act  of  denial,  citizenship  being  one 
way  of  being  a  national  (8  U.  S.  C.  501(b)).  By  this 
positive  act  of  illegally  permitting  appellees'  citizenship 
to  be  taken  away,  appellants  denied  appellees  a  right  as 
nationals.  This  is  a  continuing  act  on  the  part  of  appel- 
lants and  satisfies  the  requirement  of  8  U.  S.  C.  903. 
That  section,  ''being  remedial  ...  is  entitled  to  a 
liberal  construction."  (Attorney  General  v.  Ricketts,  165 
F.  2d  193,  195  (C.  C.  A.  9,  1947).) 


^^Accordingly  appellants'  discussion  about  conferring  jurisdiction 
by  consent  (App.  Br.  34,  note  43)  is  inapposite  in  these  proceed- 
ings. 
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It  is  not  reasonable  that  the  statute  be  given  the  inter- 
pretation sought  by  appellants.  The  specter  of  having 
stateless  persons  wandering  around  the  country  [Cf.  R. 
193]  uncertain  as  to  their  status  and  wondering  as  to 
their  rights  was  precisely  what  was  sought  to  be  laid  at 
rest  by  the  statute.  Appellees  having  been  denied  a  right 
as  nationals  by  appellees,  they  are  entitled  to  a  declaration 
under  8  U.  S.  C.  903  as  to  whether  they  are  or  are  not 
citizens. 

This  is  not  the  first  time  that  appellants'  argument  to 
so  strictly  circumscribe  the  section  has  been  made.  In 
Chin  Wing  Dong  v.  Clark,  76  Fed.  Supp.  648  (D.  C,  W. 
D.,  Wash.  1948),  the  same  argument  was  made  and  re- 
jected.    Said  the  Court  at  page  652: 

*T  am  mindful  that  in  effect  the  Department  mere- 
ly argues  against  granting  him  the  affirmative  relief 
of  decree  of  citizenship  and  that  there  has  been  no 
effort  nor  intention  of  deportation.  In  other  words 
it  is  implied  that  the  petitioner  may  live  here,  exer- 
cise the  rights  of  citizenship,  and  even  vote,  but  that 
the  court  should  deny  him  a  decree  that  he  is  the 
citizen  that  in  fact  he  is.  To  require  him  to  continue 
in  the  legal  twilight  of  such  uncertainty  is  neither  fair 
to  him  nor  worthy  of  this  government     .     .     . 

"Therefore,  it  is  only  right  that  the  citizenship  he 
has  repeatedly  established  be  confirmed  by  appropriate 
decree  under  8  U.  S.  C.  A.  903  aforesaid." 

And  so  here.** 


^^^The  question  of  whether  the  general  declaratory  judgment 
statute  is  applicable  here  is,  as  pointed  out  in  Brassert  v.  Biddle, 
148  F.  2d  134,  136  (C.  C.  A.  2d,  1945),  unimportant.  Both  that 
case  and  Ginn  v.  Biddle,  60  Fed.  Supp.  530  (D.  C.  E.  D.  Pa., 
1945),  recognized  that  even  after  the  passage  of  8  U.  S.  C.  903,  the 
Declaratory  Judgment  Act  {2^  U.  S.  C.  400)  could  serve  as  a  basis 
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III. 
The  Renunciation  of  Albert  Inouye   (Appellants' 

Point  III). 

Appellees  have  made  clear  their  views  that  individual 
proof  in  each  case  is  not  required.     (Points  IB  and  IC.) 

However,  if  such  individual  proof  be  required,  there  is 
ample  proof  in  the  record  to  support  Judge  Cavanah's 
holding  [R.  333-334]  that  "the  youth  (Inouye)  yielded  to 
parental  compulsion  and  a  clear  case  of  'parental  influence' 
in  order  to  hold  the  family  intact,"  and  that  [R.  336]  "the 
results  flowing  from  that  parental  domination  and  the  acts 
of  fear  constitute  undue  influence,  duress  and  coercion 
require  them  to  be  declared  null  and  void"  and  his  finding 
[R.  366]  that  her  renunciation  was  due  to  "undue  influence 
and  parental  coercion"  [see  R.  179,  180,  182-185,  187, 
191,  342-348].  Even  appellants'  own  evidence  supports 
the  finding  [R.  171,  172]."^"  The  findings,  therefore,  "are 
not  clearly  erroneous"  and  this  court  will  accordingly  af- 
firm.    {Attorney  General  v.  Ricketts,  165  F.  2d  193,  195 

for  determination  just  as  it  did   prior  thereto   in  Perkins  v.   Elg, 
307  U.  S.  325. 

And  appellants'  objection  re  appellant  Carmichael,  if  valid  at  all, 
is  raised  too  late.  If  appellants  objected  to  the  presence  of  Car- 
michael in  the  case,  they  should  have  made  objection  to  the  Court's 
jurisdiction  over  his  person  bv  motion  at  the  proper  time.  (Ginn 
V.  Biddle,  60  Fed.  Supp.  530,  531  (D.  C.  E.  D.  Pa.,  1945)  ;  Orange 
Theatre  Corp.  v.  Rayhersts  Amusement  Corp.,  139  F.  2d  871,  874 
(C.  C.  A.  3rd,  1944),  cert.  den.  322  U.  S.  740;  Branic  v.  Wheeling 
Steel  Corp.,  152  F.  2d  887,  888  (C.  C.  A.  3rd,  1945).) 

''^"The  hearing  given  Inouye  in  the  Alien  Internment  Camp,  Santa 
Fe,  New  Mexico,  cannot  be  disconnected  from  the  whole  renuncia- 
tion procedure  [see  R.  189,  par.  (5)].  And  the  finding  by  the 
Hearing  Officer  [R.  192]  must  be  considered  not  merely  as  an 
opinion  that  Inouye  renounced  under  parental  influence  but  a  clear 
finding  to  that  effect  [R.  172].  Under  these  circumstances,  suffi- 
cient proof  to  support  the  allegation  that  the  renunciation  was  not 
his  free  and  voluntary  act  [R.  3,  par.  V]  was  adduced.  And  cj. 
supra,  p.  57. 
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(C.  C.  A.  9,  1947).)  But  in  any  event,  Inouye's  purported 
renunciation  was  invalid  because  he  was  a  minor  under  the 
age  of  21  [R.  181,  182,  367]. 

Appellants'  argument  (App.  Br.  61-71),  viewed  in  its 
most  favorable  light,  at  best  establishes  but  one  thing; 
that  there  is  perhaps  an  ambiguity  in  8  U.  S.  C.  801  and 
8  U.  S.  C.  803(b).  Assuming,  arguendo,  that  this  is  so, 
Perkins  v.  Elg,  307  U.  S.  325,  2>2>7  directly  controls 
the  disposition  of  the  case  for  it  was  there  held  that  "rights 
of  citizenship  are  not  to  be  destroyed  by  an  ambiguity." 
And  cf.  Schneiderman  v.  United  States,  320  U.  S.  118, 
122,  125. 

The  action  of  Congress  in  quite  clearly  excepting  from 
the  provisions  of  8  U.  S.  C.  803(b)  all  but  subsections 
(b)  to  (g)  inclusive  of  8  U.  S.  C.  801  calls  for  the  direct 
application  of  the  maxim  c.vpressio  unins  est  exclusio  al- 
terius. 

No  reported  decision,  other  than  that  by  the  court  below, 
has  been  found  on  the  precise  point.  However,  the  deci- 
sion of  the  Board  of  Immigration  Appeals  in  the  case 
of  Ismacl  Acosta  Hernandez,  No.   56196/251,^^  is  com- 


■^^This  is  the  decision  referred  to  by  appellants  at  page  69,  note  74 
in  their  brief.  The  entire  opinion  of  Appellant  Clark,  in  reversing 
the  decision  of  the  Board  of  Immigration  Appeals,  and  in  which 
he  administratively  legislated,  is  as  follows : 

"The  decision  and  order  of  the  Board  of  Immigration 
Appeals  are  reversed.  I  feel  the  Congress  intended  that  the 
statute  apply  to  persons  under  21  who  leave  the  United  States 
for  the  purpose  of  evading  or  avoiding  training  and  service 
in  the  land  or  naval  forces.  The  view  that  the  Congress 
failed  to  accomplish  this  purpose  can,  of  course,  be  presented 
to  the  courts  by  the  persons  affected  and  I  think  under  the 
circumstances  a  judicial  determination  of  the  question  is  de- 
sirable."    (Decision  of  May  15,  1946.) 

The  instant  case  is  an  occasion  for  such  a  determination  and  to 
reject  appellants'  argument.  Indeed  the  appellant  himself  in  the 
above  opinion,  in  effect,  suggests  the  rejection  of  his  point  of  view. 
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pletely  apposite.  That  decision  held  squarely  that  a  boy  19 
years  old  (Inouye  was  18  at  the  time  he  purported  to  re- 
nounce) [R.  181,  182]  could  not  expatriate  himself  under 
the  provisions  of  8  U.  S.  C.  801  (j)  because  he  was  not 
yet  21.  The  reasoning  of  that  decision  is  equally  applica- 
ble to  subsection  (i)  as  appellants  themselves  have  recog- 
nized (App.  Br.  68,  69).  For  the  convenience  of  this 
Court  that  decision  is  set  out  in  full  herein  as  Appendix 
A."^^  Appellees  submit  that  that  decision  is  correct  and 
should  be  applied  by  this  Court  in  this  case  to  subsection 
(i).  Cf.  Attorney  General  v.  Ricketts,  165  F.  2d  193, 
194  (C.  C.  A.  9,  1947). 

Appellants'  efforts  to  spell  out  some  sort  of  a  scheme 
that  18  years  is  the  age  of  expatriation  in  the  Nationality 
Act  of  1940  (App.  Br.  63)  fall  of  their  own  weight. 
By  pointing  to  the  various  sections  wherein  Congress  did 
make  18  years  the  age  (App.  Br.  63,  64),  and  in  one  case 
gave  certain  rights  up  to  23  in  view  of  Perkins  v.  Elg 
(App.  Br.  67),  they  have  emphasized  that  where  Con- 
gress meant  to  change  the  common  law  rule  of  Perkins 
V.  Elg,  307  U.  S.  325,  it  specifically  said  so. 

It  is  to  be  observed  that  the  italicized  portions  of  ap- 
pellants' quotation  from  page  69  of  Codification  of  the 


'^Attached  to  the  decision  of  the  Board  of  Immigration  Appeals, 
and  reprinted  here  as  a  part  of  Appendix  A,  is  a  memorandum 
prepared  by  the  Legal  Adviser  to  the  Department  of  State  showing 
that  the  same  reasoning  is  applicable  to  subdivision  (a)  of  8 
U.  S.  C.  801.  Appellants  themselves  argue  that  the  same  rule  is 
applicable  for  subdivision  (i)  as  for  subdivision  (a)  (App.  Br. 
66-67). 
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Nationality  Laws  (House  Committee  Print,  76th  Cong., 
1st  Session)  (App.  Br,  64)  is  pure  dictum,  if  one  may 
so  characterize  a  committee  report.  The  report  was  speak- 
ing of  this  subsection,  namely  subsection  (b)  of  8  U.  S.  C. 
803.  That  subsection  is  specifically  limited  to  subsec- 
tions "(b)  to  (g)  inclusive,''  (Italics  added)  of  8  U.  S. 
C.  801.  And  so  also  must  the  quotation  from  page  67 
of  Codification  of  the  Nationality  Code  (App.  Br.  65)  be 
read  in  its  context,  namely  with  reference  to  "this  provi- 
sion"—8  U.  S.  C.  803(b). 

Similarly  the  excerpt  from  Sen.  Rep.  2150,  76th  Cong., 
3d  Sess.,  p.  4  (App.  Br.  65)  speaks  of  "certain  specified 
acts"  of  expatriation — not  all  acts  of  expatriation. 

In  the  light  of  the  strong  and  positive  holding  of  Per- 
kins V.  Elg,  302  U.  S.  307,  337  that  "rights  of  citizen- 
ship are  not  to  be  destroyed  by  an  ambiguity,"  the  weakness 
of  appellants'  argument  becomes  apparent.  Witness  these 
words  in  their  effort  to  arrive  at  Congressional  intent: 
"speculate";  "possible";  "plausible"  (App.  Br.  66)  ;  "might 
have  been  deemed";  "might  have  obtained";  "specula- 
tions"; "possible"  (App.  Br.  67);  "may  have  had  good 
reason";  "inferable"  (App.  Br.  68).  It  is  submitted  that 
the  precious  right  of  citizenship  (see  Schneiderman  v. 
United  States,  320  U.  S.  118,  122,  125)  cannot  be  so 
nonchalantly  and  conjecturally  obliterated. 

The  Nationality  Act  in  1940  in  which  for  certain  specific 
acts  the  age  of  expatriation  was  made  18,  having  been 
passed   ijubsequently   to  the   decision  of  Perkins  v.   Elg, 
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302  U.  S.  307  (1939),  the  conclusion  is  inescapable  that 
Congress  intended  the  rule  of  that  decision  to  apply  where 
it  had  not  changed  it.  Certainly  speculation  and  surmise 
cannot  serve  to  change  that  general  rule  and  result  in  loss 
of  citizenship  for  Inouye. 

While  administrative  construction  is  entitled  to  great 
weight  (App.  Br.  70),  where  that  construction  is  con- 
trary to  the  term.s  of  the  statute,  it  will  not  be  followed 
by  the  Court  (See  Bay  Ridge  Operating  Co.  v.  Aaron, 
334  U.  S.  446.)  Furthermore,  it  must  not  be  forgotten 
that  Inouye  answered  Question  28  in  the  affirmative  and 
not  in  the  negative  [R.  192]  and  therefore  does  not  come  at 
all  within  the  purview  of  8  U.  S.  C.  801  (i)  or  that  section 
was  never  intended  to  cover  those  who  had  answered  the 
loyalty  question  in  the  affirmative.  (See  App.  Br.  70,  and 
supra,  Point  I  C.) 

And  finally,  it  is  clear  that  rather  than  fly  in  the  face 
of  what  appellants  have  called  the  "manifest"  Congres- 
sional intent  (App.  Br.  70),  the  situation  that  one  can 
renounce  if  outside  this  country  at  the  age  of  18  but 
cannot  do  so  if  inside  this  country  is  precisely  what  Con- 
gress intended.  In  the  first  place,  Congress  said  so  in 
8  U.  S.  C.  803(b).  In  the  second  place,  Congress  was  not 
unmindful  of  the  existence  of  subsection  (i).  Thus  at  the 
same  time  it  passed  8  U.  S.  C.  803(b)  it  also  passed 
8  U.  S.  C.  803(a).  That  latter  subsection  recognizes  a 
distinction  between  8  U.  S.  C.  801(f)  for  it  there  says 
that : 


—75— 

"Except  as  provided  in  subsections  (g),  (h),  and 
(i)  of  section  401  (8  U.  S.  C.  801),  no  national  can 
expatriate  himself,  or  be  expatriated,  under  this  sec- 
tion while  within  the  United  States  or  any  of  its  out- 
lying possessions,  but  expatriation  shall  result  from 
the  performance  within  the  United  States  or  any  of 
its  outlying  possessions  of  any  of  the  acts  or  the  ful- 
fillment of  any  of  the  conditions  specified  in  this  sec- 
tion if  and  when  the  national  thereafter  takes  up  a 
residence  abroad/'     (Italics  added.) 

Here  then,  is  specific  recognition  by  Congress  of  a 
distinction  between  expatriation  while  within  and  ex- 
patriation while  without  the  United  States.  It  is  to  be 
noted  that  all  of  the  subsections  of  8  U.  S.  C.  801  ex- 
cept subsections  (g),  (h),  and  (i)  refer  to  acts  outside 
the  United  States. 

For  this  Court  to  give  the  construction  contended  for 
by  appellants  would  be  to  re-write  the  statute.  This  the 
Court  will  not  do.  As  the  Supreme  Court  has  said:  "It 
is  not  for  (the  Courts)  to  add  to  the  legislation  what  Con- 
gress pretermitted."  {United  States  v.  Monia,  317  U. 
S.  424,  430. )'' 

The  decision  of  the  lower  court  as  to  the  renunciation 
of  Inouye  is  unquestionably  correct. 


"^And  compare  the  action  of  the  Michigan  Supreme  Court  in 
General  Motors  Corp.  v.  Michigan  Uncmp.  Coinp.  Comm.,  Novem- 
ber 12,  1948,  digested  at  22  L.  R.  R.  82. 


—76— 
Conclusion. 

The  judgments  of  the  lower  courts  as  to  all  appellees 
should  be  affirmed. 

Respectfully  submitted, 
A.  L.  WiRiN, 
Fred  Okrand, 

Attorneys  for  Appellees. 

Nanette  Dembitz, 
Arthur  Garfield  Hays, 
Osmond  K.  Fraenkel, 
Frank  F.  Chuman, 

Counsel,  American  Civil  Liberties  Union, 
Of  Counsel. 


APPENDIX  A. 

United  States  Department  of  Justice 
Board  of  Immigration  Appeals. 

December  13,  1945. 
56196/251— El  Paso 
In  re:     Ismael  Acosta-Hernandez 
In  Exclusion  Proceedings. 

The  Commissioner  has  found  that  the  appellant,  a  nine- 
teen-year-old native  of  the  United  States,  lost  his  Ameri- 
can citizenship  under  section  401  (j)  of  the  Nationality 
Act  of  1940,  as  amended,  and  has  recommended  that  the 
decision  of  the  board  of  special  inquiry  excluding  him 
on  documentary  grounds  be  affirmed.  The  case  has  been 
forwarded  to  us  for  review  in  accordance  with  8  C.  F.  R. 
90.3,  the  Commissioner  in  his  transmitting  memorandum 
requesting  that  the  case  be  certified  to  the  Attorney  Gen- 
eral for  review  in  the  event  the  Board  did  not  see  fit 
to  follow  his  recommendation. 

The  pertinent  facts  in  this  case  are  set  forth  in  the 
Commissioner's  memorandum  opinion  and  will  not  be  re- 
peated here.  The  sole  issue  presented  by  the  record  is 
whether  a  citizen  of  the  United  States  can  lose  his  Amer- 
ican citizenship  under  section  401  (j)  of  the  Nationality 
Act  of  1940,  as  amended,  prior  to  attaining  his  twenty- 
first  birthday.  The  Board  in  Matter  of  Angulc,  56175/440 
(August  3,  1945)  answered  this  question  in  the  negative 
and,  for  the  reasons  to  follow,  still  adheres  to  that  view. 

Subsection  ( j )  was  added  to  section  401  of  the  Na- 
tionality Act  of  1940  by  section  1  of  the  Act  approved 
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September  27,  1944  (58  Stat.  746).  This  subsection 
provides  for  the  loss  of  nationality  on  the  part  of  a  citi- 
zen "departing  from  or  remaining  outside  of  the  jurisdic- 
tion of  the  United  States  ^  *  *  fQj-  the  purpose  of 
evading  or  avoiding  training  and  service  in  the  land  or 
naval  forces  of  the  United  States."  The  amendatory 
legislation  did  not  explicitly  provide,  either  independently 
of  the  Nationality  Act  or  by  way  of  an  amendment  to 
that  Act,  any  age  limit  below  which  expatriation  could 
not  be  affected.  So  far  as  we  have  been  able  to  ascertain, 
this  matter  was  never  specifically  considered  by  the  fram- 
ers  of  the  legislation,  the  pertinent  congressional  commit- 
tees or  by  the  Congress  as  a  whole  during  the  debates  on 
the  legislation. 

This  being  so.  Congressional  history,  and  in  particular 
quotations  of  general  and  broad  statements  made  on  the 
floor  of  the  House  and  Senate  (upon  which  statements  the 
Commissioner  largely  relied  in  reaching  his  conclusion) 
can  afford  no  concrete  and  accurate  basis  upon  which  the 
intent  of  Congress  in  this  regard  may  be  ascertained,  espe- 
cially, as  will  be  shown  below,  when  viewed  in  the  light 
of  the  common  law  and  the  other  subsections  of  section 
401. 

Prior  to  the  enactment  of  the  Nationality  Act  of  1940, 
expatriating  statutes  contained  no  express  provision  as  to 
any  age  limit  below  which  loss  of  citizenship  could  not 
result.  But  the  common  law,  as  is  clear  from  many  au- 
thoritative judicial  decisions  by  both  federal  district  and 


state  courts,  did  fix  such  an  age  limit  at  twenty-one.* 
The  Supreme  Court  of  the  United  States  in  Perkins  v. 
Elg,  307  U.  S.  325  (1939),  recognized  the  existence  of 
this  rule  when  it  said  (p.  334) :  ''To  cause  a  loss  of 
that  citizenship  (acquired  through  birth  in  the  United 
States)    in  the  absence  of  treaty  of  statute  having  that 


^For  example,  in  Ex  parte  Chin  King,  35  Fed.  354  (C.  C.  Ore- 
gon, 1888),  the  court  said  (p.  356)  :  "This  status  (citizenship), 
once  acquired,  can  only  be  lost  or  changed  by  the  act  of  the  party 
when  arrived  at  majority  *  *  *."  Again  in  U.  S.  ex  rel. 
Baglivo  v.  Day,  28  F.  (2d)  44  (S.  D.  N.  Y.,  1928).  it  was  said 
(p.  44),  "A  native-born  citizen,  who  has  not  attained  the  age  of 
twenty-one  years,  cannot  renounce  allegiance  to  the  United  States." 
The  very  same  court  had  employed  similar  language  in  1919  in 
Ex  parte  Gilroy,  257  Fed.  110,  in  saying  (p.  119),  "Until  *  *  * 
realtor  became  twenty-one  years  of  age,  he  was  not  competent  to 
renounce  his  allegiance  to  the  United  States  of  America."  To  like 
effect  was  the  statement  in  McCaniphell  v.  McCamphell,  13  F. 
Supp.  847  (W.  D.  Ky.,  1936),  the  court  there  saying  (p.  849), 
"There  are  no  exceptions  to  the  rule  that  an  infant  lacks  the  power 
to  renounce  his  allegiance  to  the  United  States."  Like  language 
was  employed  by  courts  of  highest  resort  in  the  states  of  New 
York  and  Vermont  in  Ludlam  v.  Lndlani,  26  N.  Y.  356,  376 
(1863)  and  State  ex  rel.  Phelps  v.  Jackson,  79  Vt.  504,  514, 
(1907),  respectively.  For  additional  authorities  see  U.  S.  ex  rel. 
Wrond  V.  Kaniuth,  14  F.  Supp.  770  (W.  D.  N.  Y.,  1936)  ; 
In  re  Cordaro,  246  Fed.  735  (N.  D.  Iowa,  1917)  ;  In  re  Spitzer, 
160  Fed.  137  (C.  C,  111.,  1908;  Nationality  of  Minors,  14  B.  U. 
L.  R.  524,  536;  Involuntary  Expatriation  of  Minor  Children,  7 
Geo.  Wash.  L.  R.  639,  645 ;  Citizenship  and  Expatriation  of  Minors 
Under  Nationality  Act  of  1940,  35  111.  L.  R.  607,  609,  610 ;  34  Col. 
L.  R.  1366.  In  re  Carver,  142  Fed.  623,  624  (C.  C.  Me.,  1905), 
cited  by  the  Commissioner  in  his  memorandum  as  reflecting  a  con- 
trary view,  does  not  appear  to  be  in  point.  The  statement  by  the 
court  that  a  less  than  eighteen  year  old  army  deserter  might  lose 
his  rights  to  citizenship  under  sections  1996  and  1998  of  the 
Revised  Statutes  upon  conviction  for  desertion  was  obiter  dictum. 
Moreover  the  statutes  there  concerned  dealt,  at  least  on  their  face, 
not  with  the  loss  of  citizenship  but  loss  of  rights  of  citizenship.  Cf. 
Weedin  v.  Chin  Bow,  274  U.  S.  657  (1927):  Shelley  v.  United 
States,  120  F.  (2d)  734  (Ct.  App.  D.  C.  1941);  Matter  of 
Paquette,  56011/385  (approved  bv  the  Attorney  General  Novem- 
ber 22,   1941). 


effect,  there  must  be  voluntary  action  and  such  action 
cannot  be  attributed  to  an  infant  .  .  .  who  during 
minority  is  incapable  of  a  binding  choice."^  The  adminis- 
trative view,  except  so  far  as  concerned  a  minor's  loss  of 
citizenship  through  the  naturalization  of  his  parents  in  a 
foreign  country^  (subsequently  reversed  by  the  Supreme 
Court  in  the  Elg  case,  siipra) ,  was  in  accord.^ 

When  the  Nationality  Act  was  finally  enacted  by  Con- 
gress and  approved  on  October  14,  1940  by  the  Presi- 
dent, section  403(b)  read  then  as  it  reads  now. 


^The  Supreme  Court  in  United  States  v.  Wong  Kim  Ark,  169 
U.  S.  649  (1898)  had  suggested  the  existence  of  this  principle 
when  it  said  (p.  704),  "No  doubt  he  might  himself,  after  coming 
of  age,  renounce  this  citizenship  *  *  *  Whether  any  act  of 
himself,  or  of  his  parents,  during  his  minority,  could  have  the  same 
effect,  is  at  least  doubtful." 

^See  Report  of  the  President's  Committee  on  Codification  of  the 
Nationality  Laws  of  the  United  States,  76th  Cong.,  1st  Sess.,  House 
Committee  Print,  Part  I,  p.  66  for  a  recital  of  the  administrative 
practice  in  this  regard.  As  can  be  seen  from  this  comment,  the 
administrative  officials,  prior  to  the  Elg  decision,  took  the  position 
that  to  preserve  the  principle  of  the  singleness  of  allegiance  of  the 
family,  a  minor  child  took  the  citizenship  of  the  parents.  This 
discarded  theory  of  the  singleness  of  allegiance  of  the  family  unit 
might  well  explain  the  decision  in  the  Wittiis  case,  47  F.  (2d)  652 
(D.  Mich.  1931),  in  which  it  was  held  that  a  nineteen  year  old 
American  woman  lost  her  citizenship,  under  section  3  of  the  Act 
of  March  2,  1907  by  marriage,  prior  to  1922,  to  an  alien.  See  also 
Nationality  of  Minors,  supra,  where  it  is  said  that  at  common  law 
minor  children  and  wives  took  the  nationality  of  the  father-husband. 
The  Elg  case  made  it  clear  that  minor  children  did  not  ipso  facto 
expatriate  themselves  by  reason  of  the  naturalization  of  their 
parents  and  a  like  principle  logically  would  seem  to  apply  to  wives 
who  married  aliens  during  their  minority. 

*In  its  comments  on  the  proposed  second  proviso  to  section  401 
of  the  proposed  Nationality  Act  (which  became  section  403(b)  in 
the  Act)  the  committee,  consisting  of  representatives  of  the  Depart- 
ments of  State,  Labor,  and  Justice,  said,  "It  will  be  observed  that 
in  this  subsection  the  age  below  which  a  person  cannot  expatriate 
himself  is  set  at  18  years,  instead  of  21  years."  Report  of  the 
President's  Committee,  supra,  Part  I,  p.  69. 
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"No  national  under  18  years  of  age  can  expatriate  him- 
self under  subsections  (b)  to  (g),  inclusive,  of  section 
401." 

Obviously  the  express  provisions  of  section  403(b)  with 
respect  to  the  effective  expatriating  age  had  no  applica- 
tion to  either  subsection  (a)  or  (h)^  of  section  401.  Con- 
gress could  not  then  have  intended  that  the  eighteen-year- 
old  age  limit  was  to  apply  to  these  subsections,  for  pre- 
sumably it  would  have  said  so  in  403(b).  It  did  specific- 
ally provide  in  the  provisos  to  subsection  (a)  that  twenty- 
three  years  was  to  be  the  age  in  the  case  of  minors  who 
acquired  foreign  nationality  by  reason  of  their  parents' 
naturalization.  It  was  silent,  however,  as  to  the  first  clause 
of  subsection  (a)  dealing  with  those  who  obtained  natu- 
ralization in  a  foreign  state  upon  their  own  application 
and  as  to  subsection  (h).  In  adding  subsections  (i)  and 
(j)  to  section  40,  it  also  remained  silent,  nothing  being 
said,  as  we  indicated  above,  in  the  subsections  themselves 
or  by  way  of  an  appropriate  amendment  to  section  403(b). 

The  fact  that  eighteen  years  could  not  have  been  the 
age  limit  intended  by  Congress  to  apply  to  the  above-men- 
tioned subsections  does  not  mean,  as  the  Commissioner 
suggests,  that  no  age  limit  was  intended,  and  that  Congress 
meant  that  all  minor  citizens,  regardless  of  their  tender 
years,  their  immaturity  and  the  degree  of  parental  influ- 
ence and  pressure   that  might   have  been   exercised   over 


•"■•The  legislative  history  of  the  Nationality  Act  discloses  that  sub- 
section (h)  was  added  by  the  Senate  after  the  Act  was  passed  by 
the  House  without  this  subsection.  The  draft  bill  submitted  by 
the  President's  Committee  did  not  contain  subsection  (h)  as  it  now 
reads.  See  House  Report  2396  and  3019,  and  Senate  Report  2150 
(76th  Cong.,  3d  Sess.). 


them,  were  to  be  subjected  to  the  serious  penalty  contem- 
plated by  these  provisions.  It  is  axiomatic  that  statutes 
in  derogation  of  the  common  law  must  be  strictly  con- 
strued. Scharfeld  v.  Richardson,  133  F.  2d  340,  341  (Ct. 
App.  D.  C,  1924)  :  West  Va.  Pulp  &  Paper  Co.  v.  Mc- 
Elligott,  40  Fed.  Supp.  765,  771  (S.  D.,  N.  Y.,  1941); 
Ward  V.  White,  97  F.  2d  646,  648  (Ct.  App.  D.  C,  1938) ; 
cert.  den.  304  U.  S.  578;  Globe  &  Rutgers  Ins.  Co.  v. 
Draper,  66  F.  2d  985,  991  (C.  C.  A.  9,  1933).  And  where, 
as  here,  substantive  rights  are  affected,  a  statute,  and  in 
particular  a  penal  one,  should  not  be  extended  by  implica- 
tion to  include  persons  who  do  not  come  within  its  terms. 
Ward  V.  White,  supra;  West  Va.  Pulp  &  Paper  Co.  v. 
McElligott,  supra.. 

To  construe  section  401  (j)  to  apply  to  minors  would,  of 
course,  be  in  derogation  of  the  accepted  common  law 
principle  in  the  United  States  that  minors  could  not  ex- 
patriate themselves,  a  principle  of  which  the  Congress 
must  presumably  have  been  aware.  It  would  accordingly 
mean  reading  into  the  Nationality  Act  words  which  are 
not  there  and  which  we  must  assume  Congress  did  not 
intend  should  be  there.  It  would  be  a  usurpation  on  our 
part  of  the  legislative  function,  which  under  our  constitu- 
tional system  is  reserved  to  the  Congress. 

Finally,  the  Commissioner's  theory  logically  applied 
must  mean  that  the  other  subsections  of  section  401  in 
which  no  specific  age  limit  is  set  apply  to  all  minors  irre- 
spective of  age.     Yet,  under  the  Service's  adiiiinistrative 
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practice,  with  which  we  and  the  State  Department^  are  in 
accord,  it  has  been  held  that  minors  cannot  effectively  lose 
their  citizenship  under  the  first  clause  of  section  401(a) 
by  becoming  naturalized  in  a  foreign  state  on  their  own 
applications.  In  other  words,  this  clause  applies  only  to 
those  who  have  attained  their  majority,  and  subsections 
(h) — (jj  to  all  citizens  regardless  of  age.  Such  illogical 
and  inconsistent  results  where  precisely  the  same  statutory 
language  is  employed  cannot  with  any  degree  of  conviction 
be  said  to  represent  the  true  intent  of  Congress.  The  best 
that  can  be  said  is  that  the  statute  so  far  as  concerns  the 
issue  before  us  is  ambiguous.  If  this  be  true,  the  Su- 
preme Court's  admonition  in  Perkins  v.  Elg,  supra,  page 
337,  that  the  "rights  of  citizenship  are  not  to  be  destroyed 
by  an  ambiguity"  is  applicable  here  and  justifies  our  con- 
clusion that  section  401  (jj  has  no  application  to  minors. 

We  fully  appreciate  the  force  of  the  arguments  advanced 
by  the  Commissioner  in  support  of  his  contention,  but  to 
us  it  seems  that  these  arguments  are  based  not  on  what 
Congress  did,  but  on  what  Congress  ought  to  have  done  or 
would  have  done  had  the  specific  problem  been  brought 
to  its  attention.  Whatever  may  be  our  own  personal  in- 
clinations as  to  the  desirability,  from  a  policy  point  of 
view,  of  construing  401  (j)  to  bring  this  appellant  within 


^See  attached  copy  of  a  memorandum,  dated  September  30,  1944, 
prepared  in  the  office  of  the  Legal  Advisor  to  the  Department  of 
State.  We  have  been  authorized  to  say  that  this  memorandiun 
represents  the  views  of  that  Department. 


its  scope,  we  do  not  feel  that  we  are  the  proper  agency  to 
bring  about  such  a  result.  That  is  a  matter  which  is 
the  sole  concern  of  the  Congress.  Omissions  in  a  statute 
should  be  supplied  by  the  legislative  arm  of  the  govern- 
ment and  not  by  administrative  fiat.^ 

Order:  The  Commissioner's  order  affirming  the  ex- 
cluding decision  of  the  Board  of  special  inquiry  is  re- 
versed and  the  appellant  is  admitted  as  an  American 
citizen. 

/s/     Thos  G,  Finucane, 

Chairman. 


'The  Board  in  Matter  of  Valas,  56127/854  (November  11,  1943) 
was  confronted  with  a  similar  problem  involving  the  proper  con- 
struction of  sections  13(c)  and  28(c)  of  the  Immigration  Act  of 
1924  in  regard  to  the  admissibility  to  the  United  States  of  a  neutral 
alien  who  had  claimed  exemption  from  military  service  under  the 
provisions  of  the  Selective  Training  and  Service  Act  of  1940,  as 
amended.  (A  copy  of  our  opinion  together  with  the  memoranda 
prepared  for  the  assistance  of  the  Attorney  General  is  attached  for 
ready  reference.)  Our  holding  in  that  case  (approved  by  the 
Attorney  General  on  February  24,  1944)  was  on  all  fours  with  our 
present  decision  that  omissions  in  a  statute  are  to  be  supplied  by 
Congressional  action  and  not  by  administrative  construction.  Con- 
gress did  subsequently  correct  the  defect  in  section  28(c)  by  the 
enactment  of  Public  Law  205,  79th  Congress;  Chapter  437,  1st 
Sess.,  approved  October  29,  1945. 


September  30,  1944. 

Nationality  Status  of  Persons  Naturalized  Abroad 
During  Their  Minority.* 

Mr.  Hackworth: 
PD: 

The  attached  cases  raise  the  question  of  the  capacity 
of  a  minor  to  expatriate  himself  under  section  401(a)  of 
the  NationaHty  Act  of  1940  by  obtaining  naturalization 
abroad  "upon  his  own  application." 

In  the  Wong  Kim  Ark  case,  169  U.  S.  649,  704  (1898) 
it  was  stated  that  there  was  "no  doubt"  that  Wong  Kim 
Ark  "might  himself,  after  coming  of  age,  renounce  his 
citizenship"  but  that  "whether  any  act  of  himself,  or  of 
his  parents,  during  his  minority,  could  have  the  same 
effect,  is  at  least  doubtful."  In  Ex  parte  Chin  King,  35 
Fed.  354,  356  (1888)  it  was  said  that  the  status  of  an 
American  citizen  acquired  by  birth  in  the  United  States 
"can  only  be  lost  or  changed  by  the  act  of  the  party  when 
arrived  at  majority." 

In  the  case  of  Liidlam  v.  Liidlam,  it  has  been  held  by  a 
lower  court  that  one  Mr.  Ludlam,  born  in  the  United 
States,  had  voluntarily  expatriated  himself  by  establishing 
a  residence  in  Peru.  The  Court  of  Appeals  of  New  York 
stated,  however : 

"When  he  left  this  country,  and  is  found  by  the  report 
to  have  'expatriated  himself,'  he  was  but  eighteen  years  of 
age,  and  therefore  totally  incapable  of  making  any  elec- 


*  Memorandum  prepared  by  the  Legal  Adviser  to  the  Depart- 
ment of  State  referred  to  in  note  6  of  the  decision  of  the  Board  of 
Immigration  Appeals. 
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tion in  regard  to  his  citizenship."     84  Am.  Dec.  193,  20§ 
(1863). 

In  the  case  of  State  ex  rel.  Phelps  v.  Jackson,  the  Su- 
preme Court  of  Vermont  said  that  "during  his  minority 
Horatio  Nelson  was  not  competent  to  expatriate  himself." 
65  Atl.  657,  660  (1907).  In  the  case  of  Ex  parte  Gilroy 
the  District  Court  for  the  Southern  District  of  New  York 
said:  "Until  .  .  .  relator  becomes  21  years  of  age,  he 
was  not  competent  to  renounce  his  allegiance  to  the  United 
States  of  America."  257  Fed.  110,  119  (1919).  In  the 
case  of  United  States  ex  rel.  Baglivo  v.  Day,  the  same 
court  said:  "A  native-born  citizen,  who  has  not  attained 
the  age  of  21  years,  cannot  renounce  allegiance  to  the 
United  States."  28  F.  (2d)  44  (1928).  In  the  case  of 
McCamphell  v.  McCampbell  the  District  Court  for  the 
Western  District  of  Kentucky  remarked:  "There  are  no 
exceptions  to  the  rule  that  an  infant  lacks  the  power  to 
renounce  his  allegiance  to  the  United  States."  13  F.  Supp. 
847,  849  (1936). 

Although  the  Department  had  for  some  time  held  that 
a  minor  could  expatriate  himself  by  taking  an  oath  of 
allegiance  to  a  foreign  state,  the  Solicitor  for  the  Depart- 
ment ruled  in  November  1928  that  in  view  of  the  fact  that 
there  were  two  or  more  Federal  decisions  holding  to  the 
contrary,  the  Department  should  follow  the  decisions  in 
the  matter  of  granting  passports  notwithstanding  the  fact 
that  it  could  in  the  exercise  of  the  discretion  conferred  on 
the  Secretary  of  State  in  such  matters  decline  to  do  so. 
(Ill  Hackworth's  Digest  of  International  Law,  274.) 

In  1939  the  case  of  Andrew  Oswald  Hannula,  an  Amer- 
ican citizen  born  in  the  United  States  who  had  been 
naturalized  in  the  Soviet  Union  on  his  own  petition  at  the 
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age  of  twenty,  and  who,  with  the  approval  of  the  Soviet 
Authorities,  had  renounced  his  Soviet  citizenship  shortly 
after  attaining  his  majority,  the  Department  held  that  he 
could  not  be  considered  to  have  expatriated  himself,  and 
approved  his  application  for  registration  as  an  American 
citizen.     (Ibid.  276;  130 — Hannula,  Andrew  Oswald.) 

Certain  language  of  the  Supreme  Court  in  the  Elg  case 
appears  to  confirm  the  rulings  of  the  courts  cited  above. 
In  that  case  the  court  said:  "To  cause  a  loss  of  that 
citizenship  in  the  absence  of  treaty  or  statute  having  that 
effect,  there  must  be  voluntary  action  and  such  action  can- 
not be  attributed  to  an  infant  whose  removal  to  another 
country  is  beyond  his  control  and  who  during  minority  is 
incapable  of  a  binding  choice."  (307  U.  S.  325,  334.) 
(Italics  added.) 

Section  401(b)  of  the  Nationality  Act  provides  that 
''no  national  under  eighteen  years  of  age  can  expatriate 
himself  under  subsections  (b)  to  (g)  inclusive  of  section 
401,"  that  is,  by  taking  an  oath  of  allegiance,  voting,  per- 
forming military  service,  etc.  However,  the  act  is  silent 
with  respect  to  the  question  at  what  age  a  national  may 
expatriate  himself  by  naturalization  abroad  on  his  own 
application  (section  401(a)).  Since  section  403  expressly 
provides  that  a  person  under  eighteen  cannot  express 
himself  under  specified  subsections,  and  since  subsection 
(a)  is  not  included,  it  might  plausibly  be  argued  that  per- 
sons under  eighteen  are  capable  of  expatriating  themselves 
under  the  latter  subsection.  It  seems  obvious,  however, 
that  that  was  not  the  intent  of  the  act. 

In  an  explanation  of  the  provision  of  section  403  that 
a  national  under  the  age  of  eighteen  years  could  not  ex- 
patriate himself  under  subsections  (b)  to  (g),  inclusive, 
of  section  401,  it  was  stated  in  the  comments  accompanying 
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the  President's  message  submitting  the  legislation  to  Con- 
gress that  the  reasons  for  the  provisions  were  "obvious," 
and  that  "it  does  not  seem  reasonable  that  an  immature 
person  should  be  able  to  expatriate  himself  by  any  act  of 
his  own."  Reference  was  then  made  to  several  of  the 
court  decisions  discussed  above  and  the  following  was 
added : 

"It  will  be  observed  that  in  this  subsection  the  age  below 
which  a  person  cannot  expatriate  himself  is  set  at  18  years, 
instead  of  21  years.  It  is  believed  that  a  person  who  has 
reached  the  age  of  18  years  should  be  able  to  appreciate 
fully  the  seriousness  of  any  act  of  expatriation  on  his 
part.  Moreover,  in  the  time  of  war  young  men  are  fre- 
quently accepted  for  military  service  before  they  have 
reached  the  age  of  21  years,  and,  under  the  laws  of  some 
foreign  countries  males  become  liable  for  the  performance 
of  involuntary  military  service  when  they  reach  the  age 
of  18  years."     (Part  I,  p.  69.) 

However,  there  appears  to  be  nothing  in  the  Reports  of 
the  Committees  of  Congress,  or  the  report  or  minutes  of 
the  Committee  of  Advisers,  which  throws  any  light  on  the 
question  why  section  403,  containing  the  age  restriction, 
made  no  reference  to  subsection  (a)  of  section  401  in  rela- 
tion to  expatriation  through  naturalization.  It  seems  prob- 
able that  in  considering  the  question  of  the  expatriation  of 
minors,  the  fact  that  a  minor  might  be  naturalized  abroad 
on  his  own  application  was  completely  overlooked.  In  any 
event  the  net  result  appears  to  be  that  if,  as  the  courts 
have  held,  it  was  the  law  of  the  United  States  that  a  per- 
son under  the  age  of  twenty-one  years  was  incapable  of 
expatriating  himself,  that  law  has  been  changed  by  the 
Nationality  Act  of  1940  to  the  extent  that  a  person 
eighteen  years  of  age  may  expatriate  himself  under  sul> 
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sections  (b)  to  (g)  but  not  under  subsection  (a).  To  hold 
that  the  1940  Act  amended  the  existing  law  by  reducing 
from  twenty-one  years  to  eighteen  years  the  age  at  which 
a  person  might  expatriate  himself  by  naturalization  would 
involve,  in  effect,  an  amendment,  by  construction,  of  sec- 
tion 403  by  changing  the  language  from  ''subsections  (b) 
to  (g)"  to  "subsections  (a)  to  (g)."  Obviously  this  is 
not  permissible. 

Consequently,  it  appears  that  we  are  confronted  with  a 
situation  under  the  law  in  which  a  person  nineteen  years 
of  age  who  goes  through  a  formal  naturalization  process, 
probably  involving  a  renunciation  of  American  nationality, 
and  resulting  in  the  acquisition  of  a  foreign  nationality, 
does  not  lose  his  American  nationality,  and  in  which,  on 
the  other  hand,  he  loses  his  American  nationality  if  at  the 
same  age  he  merely  makes  a  renunciation  of  American 
nationality  before  an  American  consul,  which  does  not  re- 
sult in  the  acquisition  of  a  foreign  nationality. 

It  may  be  noted  that  under  the  provisions  of  the 
Nationality  Act  of  1940  an  alien  may  declare  his  inten- 
tion to  become  an  American  citizen  upon  reaching  the  age 
of  eighteen  (sec.  331),  may  file  his  petition  two  years 
after  the  date  of  his  declaration  (at  the  age  of  twenty) 
(sec.  332)  and  he  may  be  naturalized  at  any  time  after 
thirty  days  from  the  date  of  his  petition,  that  is,  before 
reaching  the  age  of  twenty-one  years  (sec.  334c).  See  also 
United  States  v.  Stabile^  24  Fed.  (2d)  98,  and  cases  there 
cited.  It  may  also  be  noted  that  under  existing  law  a  per- 
son in  the  military  or  naval  service  may  be  naturalized 
"regardless  of  age"  (8  U.S.C,  Supp.  Ill,  1001).  Since 
boys  are  inducted  in  the  service  at  the  age  of  eighteen 
years,  and  may.  under  certain  circumstances,  enlist  even 
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before  reaching  that  age,  and  become  naturaHzed,  the  sup- 
posed incapacity  of  a  minor  to  act  in  naturaHzation  on 
matters  becomes  ridiculous.  In  this  same  connection,  and 
with  reference  to  section  3  of  the  Act  of  March  2,  1907, 
which  provides  that  "any  American  woman  who  marries 
a  foreigner  shall  take  the  nationality  of  her  husband,"  it 
was  held  in  In  re  Wittus,  47  Fed.  (2d)  652,  that  an 
American  woman  marrying  a  foreigner  lost  her  American 
citizenship,  irrespective  of  the  fact  that  she  was  only  nine- 
teen at  the  time  of  marriage. 

However,  in  view  of  the  fact  that  no  reference  is  made 
in  section  403  to  401(a)  there  seems  to  be  no  jurisdiction 
for  holding  that  the  law  of  the  United  States,  as  pro- 
nounced by  the  courts,  to  the  effect  that  a  minor  could  not 
expatriate  himself,  has  been  changed  in  so  far  as  naturali- 
zation abroad  is  concerned.  It  is  believed  well  settled  that 
inconsistencies  and  omissions  in  statutes  must  be  remedied 
or  supplied  by  legislative  action  rather  than  by  judicial  or 
administrative  interpretations. 

May  6,  1946. 

Memorandum.** 

Nationality  Status  of  Ismael  Acosta-Hernandes. 

The  sole  question  involved  is  whether  a  citizen  of  the 
United  States  can  lose  his  citizenship  under  Section  401  (j) 
of  the  Nationality  Act  of  1940,  as  amended,  prior  to  reach- 
ing his  twenty-first  birthday.  The  respective  views  of  the 
Commissioner  of  Immigration  and  Naturalization  and  the 


**This  memorandum  was  also  prepared  by  the  Legal  Adviser  to 
the  Department  of  State.  It  was  forwarded  by  letter  of  May  9, 
1946,  to  the  appellant,  Clark,  by  the  Acting  Secretary  of  State. 
It  illustrates  that  the  State  Department's  views  have  consistently 
been  contra  to  the  appellants'  and  in  accord  with  appellees'. 
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Board  of  Immigration  Appeals  are  ably  set  forth  in  mem- 
orandum opinions,  copies  of  which  accompany  the  Attor- 
ney General's  letter  of  January  8,  1946.  In  the  present 
memorandum,  the  matter  will  be  dealt  with  in  the  light 
of  considerations  and  authorities  which  may  not,  thus  far, 
have  been  taken  into  account. 

Section  401  of  the  Nationality  Act  of  1940,  as  origi- 
nally enacted,  provided  for  the  loss  of  nationality  by  an 
individual  as  a  consequence  of  his  performance  of  certain 
acts  specified  in  subsections  (a)  to  (h)  inclusive.  The 
section  was  amended  by  the  Act  approved  July  1,  1944  (58 
Stat.  667)  by  adding  subsection  (i).  The  section  was 
further  amended  by  the  Act  of  September  27,  1944  (58 
Stat.  746)  by  adding  the  following  subsection  (j): 

"(j)  Departing  from  or  remaining  outside  of  the  ju- 
risdiction of  the  United  States  in  time  of  war  or  during 
a  period  declared  by  the  President  to  be  a  period  of  na- 
tional emergency  for  the  purpose  of  evading  or  avoiding 
training  and  service  in  the  land  or  naval  forces  of  the 
United  States." 

It  appears  to  be  conceded  that  the  individual  here  in- 
volved remained,  during  his  minority,  outside  the  United 
States  on  and  after  September  27,  1944,  for  the  purposes 
proscribed  by  subsection  (j).  A  construction  of  the  sub- 
section in  such  manner  as  to  make  it  applicable  to  minors 
would,  of  course,  be  in  derogation  of  the  accepted  common 
law  principle  in  the  United  States  that  minors  cannot 
expatriate  themselves,  a  principle  with  which  the  Congress 
was  presumably  familiar.  The  Congress  was  presumably 
also  aware  of  the  fact  that  minors  were  subject  to  the 
provisions  of  the  Selective  Service  and  Training  Act,  as 
amended,  and  that  they  might,  therefore,  perform  acts 
proscribed  by  subsection  (j).     However,  as  stated  in  the 
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memorandum  opinion  of  the  Board  of  Immigration  Ap- 
peals, *lt  is  axiomatic  that  statutes  in  derogation  of  the 
common  law  must  be  strictly  construed."  Moreover,  the 
subsection  must  be  construed  in  the  light  of  Section 
403(b)  of  the  Act,  which  provides: 

"No  national  under  eighteen  years  of  age  can  expatri- 
ate himself  under  subsections  (b)  to  (g),  inclusive,  of 
section  401." 

In  Sutherland,  Statutory  Construction  (3rd  ed.)  Vol.  1, 
pp.  431-432,  the  following  statements  are  made  with  ref- 
erence to  "amendatory  acts" : 

"The  General  rule  of  statutory  interpretation  that  a 
provision  in  an  act  is  to  be  read  in  its  context,  or  as  the 
same  principle  is  expressed  with  reference  to  whole  stat- 
utes, if  an  amendment  is  regarded  as  a  separate  act  rather 
than  part  of  an  existing  act,  a  statute  is  to  be  read  in  con- 
nection with  other  statutes  pertaining  to  the  same  subject 
matter,  is  applicable  to  the  interpretation  of  amendatory 
acts.  The  original  section  as  amended  and  the  unaltered 
sections  of  the  act,  code,  or  compilation  of  which  it  is  a 
part,  relating  to  the  same  subject  matter,  are  to  be  read 
together.  The  act  or  code  as  amended  should  be  construed 
as  to  future  events  as  if  it  had  been  originally  enacted  in 
that  form.  Provisions  in  the  unamended  sections  applic- 
able to  the  original  section  to  which  it  was  applicable  are 
applicable  to  the  section  as  amended  in  so  far  as  they  are 
consistent."     (Italics  supplied.) 

In  Black,  Interpretation  of  Laws  (2d  ed.)  p.  576,  it  is 
stated  that : 

"An  Amendment  of  a  statute  by  a  subsequent  act  oper- 
ates precisely  as  if  the  subject-matter  of  the  amendment 
had  been  incorporated  in  the  prior  act  at  the  time  of  its 
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adoption,  so  far  as  regards  any  action  had  after  the 
amendment  is  made.  For  it  must  be  remembered  that  an 
amendment  becomes  a  part  of  the  original  act,  whether  it 
be  a  change  of  a  word,  figure,  Hne,  or  entire  section,  or  a 
recasting  of  the  whole  language.  For  example,  the  act  of 
Congress  'to  correct  errors  and  supply  omissions  in  the 
Revised  Statutes'  amends  the  Revised  Statutes  by  adding 
to  them  certain  provisions  of  existing  statutes;  but  the 
amendments  are  not  in  the  nature  of  new  enactments ;  they 
are  to  be  construed  as  though  the  Revised  Statutes  were 
originally  adopted  with  these  alterations  incorporated 
therein.  And  where  an  amendatory  act  uses  the  language 
'under  the  limitations  herein  provided,'  this  must  be  taken 
to  refer  to  the  limitations  in  the  original  act  as  it  stands 
after  all  the  amendments  made  thereto  are  introduced  into 
their  proper  places  therein." 

With  reference  to  the  fact  that  Congress  amended  Sec- 
tion 401  but  did  not  expressly  amend  Section  403  of  the 
same  act,  attention  is  invited  to  Bennett  v.  Greenwalt  (286 
N.  W.  722)  in  which  the  Supreme  Court  of  Iowa  stated: 

".  .  .  Where  an  amending  act  plainly  states  that  it 
amends  a  specified  section  or  part  of  an  existing  statute, 
it  cannot  be  judicially  construed  as  amending  an  unmen- 
tioned  section.  This  rule  is  stated  in  59  Corpus  Juris, 
Section  647,  page  1097,  as  follows :  'An  act  to  amend  a 
particular  section  in  a  general  law  is  limited  in  its  scope  to 
the  subject  matter  proposed  to  be  amended.  So  where  a 
statute  jjurports  to  amend  a  designated  clause  of  an  exist- 
ing statute,  it  will  be  presumed  that  such  clause  is  the 
only  one  to  which  the  legislature  intended  the  amendment 
to  apply.'  The  New  Hampshire  Court  in  Healey  v.  Wheel- 
er, 75  N.  H.  214,  72  A.  753,  held  that  where  a  statute  pur- 
IX)rts  to  amend  a  designated  clause  of  another  statute, 
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there  is  a  presumption  that  it  is  the  only  clause  to  which 
the  legislature  intended  it  should  apply.  In  his  work  on 
Constitutional  Limitations,  5th  Ed.,  179,  Cooley  states: 
'The  courts  cannot  enlarge  the  scope  of  the  title :  they  are 
vested  with  no  dispensing  power.  The  constitution  has 
made  the  title  the  conclusive  index  of  the  legislative  intent 
as  to  what  shall  have  operation.  It  is  no  answer  to  say 
that  the  title  might  have  been  made  more  comprehensive, 
if  in  fact,  the  Legislature  has  not  seen  fit  to  make  it  so." 

See  also  to  the  same  eifect  Healcy  v.  Wheeler  (72  Atl. 
753). 

Whatever  may  have  been  the  thought  of  those  who 
originated  subsection  (j)  with  respect  to  the  application 
of  the  subsection  to  minors,  the  fact  is  that  in  fitting  the 
provision  within  the  framework  of  the  Nationality  Act 
of  1940,  the  Congress  appears  to  have  completely  over- 
looked Section  403(b)  of  that  Act.  In  any  event,  the 
latter  provision  was  not  expressly  amended,  and,  in  view 
of  the  above-cited  authorities,  it  is  not  believed  that  there 
is  justification  for  construing  the  subsection  as  amending 
the  common  law  rule  concerning  the  expatriation  of  mi- 
nors. It  is  believed  to  be  well  settled  that  omissions  and 
deficiencies  in  statutes  must  be  supplied  or  remedied  by 
legislative  action  rather  than  by  administrative  interpreta- 
tions. 
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2  The  Pullman  Company  vs. 

In  the  Circuit  Court  of  the  State  of  Oregon 
for  the  County  of  Multnomah 

No.  174325 

MAGaiE  MAE  TEUTSCHMAN, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
Corporation,  and  THE  PULLMAN  COM- 
PANY, an  Illinois  Corporation, 

Defendants. 

NOTICE  OF  REMOVAL 

To  Maggie  Mas  Teutschman  and  Evan  &  Pelay,  her 
Attorneys : 

You  and  Each  of  You  Will  Please  Take  Notice 
that  the  Defendants  Southern  Pacific  Company  and 
The  Pullman  Company  intend  to  file  their  petition 
and  bond  for  removal,  copies  of  which  petition  and 
bond  are  hereto  attached  and  made  a  part  hereof, 
and  that  they  will  on  Friday,  the  ITtli  day  of  Janu- 
ary, 1947,  at  the  hour  of  9:30  o'clock  a.m.  thereof, 
or  as  soon  thereafter  as  comisel  can  be  heard,  apply 
to  the  Presiding  Judge  of  the  above  entitled  court, 
for  an  order  removing  the  above  named  cause  into 
the   District   Court  of  the   United   States   for  the 


Maggie  Mae  TeutscJiman  3 

District  of  Oregon,  pursuant  to  the  statutes  of  the 
United  States  made  and  provided  therefor. 

HAMPSON,  KOERNER, 

YOUNG  &  SWETT, 
CLAEENCE  J.  YOUNG, 

Attorneys  for  Defendant, 
Southern  Pacific  Company. 

HUGH  L.  BIGGS, 

Of  Attorneys  for  Defendant,  The  Pullman   Com- 
pany. [1*] 


[Title  of  Circuit  Court  and  Cause.] 

PETITION  FOR  REMOVAL 

To  the  Honorable,  the  Circuit  Court  of  the  State 
of  Oregon,  for  the  County  of  Multnomah : 
The  petition  of  Southern  Pacific  Company  and 
The  Pullman  Company,  defendants  in  the  above  en- 
titled action,  appearing  specially  and  for  the  sole 
and  exclusive  purpose  of  presenting  this  petition, 
show  that  heretofore  and  on  or  about  the  7th  day 
of  January,  1947,  the  above  entitled  action,  \vhi(Oi 
is  an  action  of  a  civil  nature,  was  brought  in  this 
court  by  the  above  named  plaintiff  against  your 
petitioners  as  defendants;  that  your  petitioner, 
Southern  Pacific  Company,  at  the  time  of  the  com- 
mencement of  said  action  was,  ever  since  has  been, 
and  still  is,  a  foreign  corporation  created  by  and 
existing  under  laws  oF  the  State  of  Kentucky,  ir.id 


♦Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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at  all :  of  said  times  was  and  still  is  a  citizen  and 
resident  of  the  State  of  Kentucky,  and  a  non-resi- 
dent of  the  State  of  Oregon;  that  your  petitioner, 
The  Pullman  Company,  at  the  time  of  the  com- 
mencement of  said  action  was,  ever  since  has  been, 
and  still  is,  a  foreign  corporation  created  by  and 
existing  under  laws  of  the  State  of  Illinois,  and 
at  all  of  said  times  was  and  still  is  a  citizen  and 
resident  of  the  State  of  Illinois,  and  a  non-resident 
of  the  State  of  Oregon. 

That  plaintiff,  Maggie  Mae  Teutschman,  at  the 
time  of  the  commencement  of  said  action  was,  ever 
since  has  been,  and  [2]  still  is,  a  citizen  and  resident 
of  the  State  of  Oregon. 

That  said  action  is  one  of  a  civil  nature  in  which 
there  is  a  controversy  between  citizens  of  different 
states,  and  that  the  amount  in  dispute  in  said  action, 
exclusive  of  interest  and  costs,  is  the  sum  (tf 
$40,000.00. 

That  said  action  is  pending  imdetermined  in  this 
Court,  and  that  the  time  has  not  yet  arrived  at  which 
these  defendants  are  required  by  the  laws  of  the 
State  of  Oregon,  or  the  rules  of  the  Circuit  Court 
of  the  State  of  Oregon,  for  the  County  of  Multrio- 
mah,  the  court  in  which  this  action  is  brought,  to 
answer  or  otherwise  plead  to  the  complaint  of  plain- 
tiff, and  that  no  application  lias  been  made  to  any 
court  or  judge  for  tbe  order  to  be  applied  for  in 
this  petition. 

That  your  petitioners  desire  to  remove  this  action 
before  the  trial  thereof,  and  within  thirty  days  from 
the   date   of  filing  this  petition,   into   the  District 
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Court  of  the  United  States  for  the  District  in  whiSi 
this  action  is  pending,  to  wit,  the  District  ('oin^t  of 
the  United  States,  for  the  District  of  Oregon,  and 
your  petitioners  make  and  file  with  this  petition -a 
bond  with  good  and  sufficient  surety  thereon-,:. for 
their  entering  in  such  District  Court  of  the  Unitpd 
States,  within  thirty  days  from  the  date  of  .the 
filing  of  this  petition,  a  certified  copy  of  the  record 
in  this  action,  and  for  their  paying  all  costs.  tha;t 
may  be  awarded  by  the  said  District  Court  of  the 
United  States  for  the  District  of  Oregon,  if  said 
District  Court  shall  hold  that  this  action  was  wrong- 
fully or  improperly  removed  thereto. 

And  your  petitioners  pray  that  said  surety'  and 
said  bond  may  be  accepted  and  that  this  action  may 
be  removed  into  the  District  Court  of  the  United 
States,  for  the  District  of  Oregon,  pursuant  to  the 
statutes  of  the  United  States  in  such  cases  made  and 
provided,  and  that  no  further  proceedings  may'  be 
had  herein  in  this  court,  except  the  order  to  rfemove 
as  required  by  law,  and  that  your  Horiora])le .Chxwi 
make  an  order  approving  said  bond  and  [3]  •  an 
order  of  the  removal  of  this  action,  and  to  that:"enxl 
your  petitioners  will  ever  pray.  •.■''   ;:••-' 

SOUTHERN  PACIFIC      •  •  =^'' 
COMPANY, 
By  CLARENCE  J.  YOUNG,   ,;;,., 
One  of  Its  Attorneys. ,  ^ . ,  .    ^ , 

THE  PULLMAN  COMPANY, 
By  HUOH  L.  BIGGS, 

One  of  Its  Attorneys.       /  J 
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State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Clarence  J.  Young,  being  first  duly  sworn, 
depose  and  say  that  I  am  one  of  attorneys  for 
Southern  Pacific  Company,  a  corporation,  one  of 
defendants  within  named ;  that  I  have  read  the  fore- 
going petition  for  removal,  and  that  the  matters 
and  things  therein  set  forth  are  true  as  I  verily 
believe. 

CLARENCE  J.  YOUNG, 

Subscribed  and  sworn  to  before  me,  this  15th  day 
of  January,  1947. 

[Notarial  Seal]  DOROTHY  THAIN, 

Notary  Public  for  Oregon. 
My  Commission  Expires  December  20,  1948.      [4] 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  Hugh  L.  Biggs,  being  first  duly  sworn,  dej^ose 
and  say  that  I  am  one  of  attorneys  for  The  Pull- 
man Company,  a  corporation,  one  of  defendants 
within  named;  that  I  have  read  the  foregoing  peti- 
tion for  removal,  and  that  the  matters  and  things 
therein  set  forth  are  true  as  I  verily  believe. 
HUGH  L.  BIGGS. 

Subscribed  and  sworn  to  before  me  this  16th  day 
of  January,  1947. 

[Notarial  Seal]  CAROLINE  EVANS, 

Notary  Public  for  Oregon. 
My  Commission  Expires  March  17,  1948.       [5] 
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[Title  of  Circuit  Court  and.  Cause.] 

UNDERTAKING 

Know  All  Men  by  These  Presents,  that  we,  South- 
em  Pacific  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Kentucky,  and  The  Pullman  Company,  a 
corporation  organized  and  existing  mider  and  by 
virtue  of  the  laws  of  the  State  of  Illinois,  as  prin- 
cipals, and  James  A.  Lathrop,  of  Portland,  Oregon, 
as  surety,  are  held  and  firmly  bound  unto  Maggie 
Mae  Teutschman,  in  the  penal  sum  of  Five  Hundred 
Dollars  ($500.00)  lawful  money  of  the  United 
States,  for  the  payment  of  which  sum  well  and  truly 
to  be  made  unto  the  said  Maggie  Mae  Teutschman 
we  bind  ourselves,  our  heirs,  representatives,  suc- 
cessors and  assigns,  jointly  and  severally,  firmly  by 
these  presents. 

This  bond  is  upon  the  condition,  nevertheless,  that 
whereas  said  Southern  Pacific  Company  and  The 
Pullman  Company,  the  principal  obligors  herein  and 
defendants  in  the  above  entitled  action,  have  filed 
their  petition  in  the  above  entitled  action  in  the 
Circuit  Court  of  the  State  of  Oregon,  for  the  County 
of  Multnomah,  for  the  removal  of  a  certain  cause 
therein  pending  wherein  the  said  Maggie  Mae 
Teutschman  is  plaintiff,  and  the  said  Southern  Pa- 
cific Company  and  The  Pullman  Company  are  de- 
fendants, to  the  District  Court  of  the  United  States, 
for  the  District  of  Oregon. 

Now,  Therefore,  if  the  said  Southern  Pacific  Com- 
pany and  The  Pullman  Company  shall  enter  in  said 
District  Court  of  the  [6]  United  States,  for  the  Dis- 
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trict  of  Oregon,  within  thirty  clays  from  the  filing 
of  their  petition  for  the  removal  of  said  cause,  a 
certifi.ed  copy  of  the  record  in  said  action,  and  shall 
well  and  truly  pay  a,ll  costs  that  may  be  awarded 
by  the  said  District  Court  of  the  United  States,  for 
the  District  of  Oregon,  if  the  said  District  Court 
shall  hold  that  said  action  was  wrongfully  or  im- 
properly removed  thereto,  then  this  obligation  shall 
be  null  and  void,  otherwise  to  remain  in  full  force 
and  effect. 

In  Witness  Whereof,  said  Southern  Pacific  Com- 
pany and  The  Pullman  Company,  as  principals, 
have  caused  this  instrument  to  be  executed,  respec- 
tively, by  one  of  their  attorneys,  and  James  A. 
Lathrop,  as  surety,  has  heremito  set  his  hand  and 
seal  this  15th  day  of  January,  1947. 

SOUTHERN  PACIFIC 
COMPANY, 
By  CLARENCE  J.  YOUNO, 

One  of  Its  Attorneys. 

THE  PULLMAN  COMPANY, 
By  HUGH  L.  BIGGS, 

One  of  Its  Attorneys. 

JAMES  A.  LATHROP, 
Suret3^ 

State  of  Oregon, 

County  of  Multnomah— ss. 

I,  James  A.  Lathrop,  being  first  duly  sworn,  on 
oath  dejDose  and  say  that  I  am  surety  on  the  within 
bond;  that  I  am  a  resident  and  householder  withhi 
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said  County  and  State;  that  I  am  neither  an  attor- 
ney nor  counselor  at  law,  sheriff,  clerk,  or  other 
officer  of  any  court,  and  that  I  am  worth  over  and 
above  all  my  debts  and  liabilities,  exclusive  of  prop- 
erty exempt  from  execution,  a  sum  in  excess  of  One 
Thousand  Dollars  ($1,000.00). 

JAMES  A.  LATHROP. 

Subscribed  and  sworn  to  before  me  this  15th  day 
of  Januar}^,  1947. 

[Notarial  Seal]  DOROTHY  THAIN, 

Notary  Public  for  Oregon. 
My  Commission  Expires  December  20,  1948.      [7] 


[Title  of  C  ircuit  Court  and  Cause.] 

ORDER  OF  REMOVAL 

At  this  time  come  the  defendants  above  named, 
Southern  Pacific  Company  and  The  Pullman  Com- 
pany, and  present  a  petition  asking  for  the  removal 
of  the  above  entitled  action  from  the  Circuit  Court 
of  the  State  of  Oregon,  for  the  County  of  Multno- 
mah, to  the  District  Court  of  the  United  States,  for 
the  District  of  Oregon,  which  petition  sets  forth  the 
reasons  for  said  removal,  to  wit : 

That  this  action  is  of  a  civil  nature  and  that  the 
amount  in  dispute,  exclusive  of  costs  and  interest, 
is  the  sum  of  $40,000.00;  that  the  controversy  in 
this  action  is  between  citizens  of  different  states, 
plaintiff  being  a  citizen  and  resident  of  the  State  of 
Oregon,  and  the  defendant  Southern  Pacific  Com- 
pany being  a  citizen  and  resident  of  the  State  of 
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Kentucky  and  a  non-resident  of  the  State  of  Ore- 
gon, and  the  defendant  The  Pullman  Company  being 
a  citizen  and  resident  of  the  State  of  Illinois  and  a 
non-resident  of  the  State  of  Oregon ;  and 

It  Further  Appearing  from  said  petition  that 
said  action  is  pending  undetermined  in  this  coui-t, 
and  that  the  time  has  not  yet  arrived  at  which  these 
defendants  are  required  by  the  laws  of  the  State  of 
Oregon,  or  the  rules  of  the  Circuit  Court  of  the 
State  of  Oregon,  for  the  County  of  Multnomah,  the 
court  in  which  this  action  is  brought,  to  answer  or 
otherwise  plead  to  the  complauit  of  plaintiff,  and 
that  no  application  has  previously  [8]  Ijeen  made  to 
any  court  or  judge  for  the  order  applied  for  in  said 
petition;  and 

It  Further  Appearing  to  this  court  that  said 
Southern  Pacific  Company  and  The  Pullman  Com- 
pany have  presented  a  bond  to  this  court  as  is  pro- 
vided by  law,  and  it  further  apiDearing  to  this  court 
that  said  bond  and  petition  are  sufficient  to  author- 
ize the  removal  of  said  action  to  the  District  Court 
of  the  United  States,  for  the  District  of  Oregon  ; 

Now,  Therefore,  It  Is  Hereby  Considered,  Or- 
dered and  Adjudged  that  said  bond  he  and  it  is 
hereby  accepted  and  approved,  and  that  this  court 
proceed  no  further  in  this  action,  and  that  the  same 
be  and  it  is  hereby  transferred  to  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  and 
that  the  clerk  of  this  court  prei3are  and  file  a  com- 
plete copy  of  the  record  of  this  court  in  the  above 
entitled  action  and  certify  to  the  same  as  a  copy 
of  said  record,  and  forward  the  same  tu  the  clerk  of 


I 


Maggie  Mae  Teutschman  U 

the  District  Court  of  tlie  United  States,  for  the  Dis- 
trict of  Oregon,  within  thirty  days  from  the  filing 
of  the  petition  herein. 

Dated  at  Portland,  Oregon,  this  17th  day  of  Jan- 
uary, 1947. 

/s/  CHARLES  W.  REDDINO, 

Judge. 

This  Transcript  of  Bemoval  from  Multnomah 
Comity  filed  February  12,  1947.  [9] 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

No:     Civ.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff. 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
Corporation,  and  THE  PULLMAN  COM- 
PANY, an  Illinois  Corporation, 

Defendants. 

AMENDED  COMPLAINT 

Comes  now  the  plaintiff  and  with  leave  of  Court 
files  her  amended  complaint  herein  and  alleges  as 
follows : 

I. 

That  defendant,  Southern  Pacific  Company  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Kentucky  and  registered  to  do  bus- 


12  The  Pullman  Company  vs. 

iness  in  the  State  of  Oregon,  and  that  Frank  C. 
McCulloch  of  Portland,  Oregon,  is  their  attorney  in 
fact  for  service  in  Oregon. 

II. 

That  the  defendant,  The  Pullman  Company,  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  State  of  Illinois  and  registered  to  do  business 
in  the  State  of  Oregon,  and  that  P.  L.  Pflager  is 
their  attorney  in  fact  for  service  in  the  State  of 
Oregon. 

III. 

That  at  all  times  herein  mentioned  defendant. 
Southern  Pacific  Company,  operated  and  main- 
tained a  railroad  between  the  City  of  Los  Angeles, 
California,  and  the  City  of  Portland,  Oregon;  and 
offered  to  the  public  passenger  service  between  said 
points. 

IV. 

That  the  defendant,  The  Pullman  Company,  at 
all  times  herein  mentioned  operated  a  sleeping  car 
service  in  conjunction  with  the  passenger  service 
[10]  of  the  Southern  Pacific  Company  between  Los 
Angeles,  California,  and  Portland,  Oregon,  and 
offered  to  the  public  accommodations  for  sleeping 
on  said  trains  operated  by  defendant,  Southern  Pa- 
cific Company. 

V. 

That  plaintiff  is  an  elderly  woman  of  the  age  of 
61  years  and  imfamiliar  with  travel  on  trains  and 
use  of  sleeping  accommodations. 
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VI. 

That  on  or  about  the  9th  day  of  January,  1946, 
plaintiff  purchased  for  valuable  consideration  from 
defendants,  and  each  of  them,  a  railroad  ticket  on 
defendant.  Southern  Pacific  Company's  passenger 
train  from  Los  Angeles,  California,  to  Portland, 
Oregon,  and  a  lower  berth  accommodation  for  the 
night  of  January  9th  and  10th  on  defendant,  The 
Pullman  Company's  sleeping  car  attached  to  said 
defendant.  Southern  Pacific  Company's  train. 
Plaintiff  boarded  the  train  at  Los  Angeles  and  that 
while  on  route  to  Portland  entered  the  sleeping  car 
operated  by  the  defendants,  and  each  of  them,  and 
was  informed  by  defendant's  agent  in  attendance 
therein  that  her  sleeping  accommodation  was  not  for 
a  lower  berth  but  for  an  upper  berth  and  that  no 
lower  berth  was  available  on  said  train.  Plaintiff' 
informed  defendant's  agent  that  she  had  never  used 
an  upper  berth  and  was  not  acquainted  with  the  use 
thereof,  but  because  no  lower  berth  was  available 
plaintiff  accepted  the  assistance  of  defendant's 
agent  and  entered  said  upper  berth  with  said  assist- 
ance and  lay  thereon  without  removing  her  clothes. 
Defendants'  agent  failed  at  that  time,  or  thereafter, 
to  fasten  the  curtain  and  protective  straps  or  to 
inform  plaintiff  about  the  same.  Plaintiff  fell  asleep 
fully  dressed,  and  on  or  about  January  10,  1946, 
was  violently  thrown  to  the  floor  by  the  negligent 
operation  of  said  train,  causing  injuries  as  herein- 
after more  fully  set  forth. 
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VII. 

That  said  fall  and  the  injuries  resulting  therefrom 
was  the  sole  and  proximate  result  of  the  negligent 
manner  in  which  defendants,  and  each  of  them, 
operated  and  maintained  said  train,  car,  berth  and 
equipment  and  the  failure  of  defendants  and  each 
of  them  to  exercise  the  high  degree  of  care  required 
of  them  toward  passengers  unfamiliar  with  travel 
and  in  particular  of  the  plaintiff  herein  in  requir- 
ing plaintiff  to  take  an  upper  berth  after  she  had 
purchased  a  lower  berth. 

/  The  proximate  cause  of  plaintiff's  in- 
jury was  the  failure  o^'  defendant's  em- 
employees  to  see  that  tJie  ir.side  buttons 
on  the  upper  curtain  were  fastened.  This 
would  have  kept  plaintiff  either  from 
falling  out  or  getting  out.  In  plaintiff's 
crippled  and  confused  condition,  which 
was  known  to  defendant's  employees,  it 
was  their  duty  to  take  all  reasonable 
measures  to  save  her  from  being  harmed. 

VIII. 

That  as  a  result  of  the  negligence  of  defendants, 
and  each  of  them,  plaintiff  received  a  fracture  of 
her  right  femur  and  a  permanent  lameness  of  the 
right  leg;  permanent  injuries  to  the  nniscles,  liga- 
ments, tendons  and  vertabrae  of  the  neck  and  spine  ; 
severe  and  |)ermanent  shock  and  injury  to  her  nerv- 
ous system;  general  bruises,  contusions  and  abra- 
sions and  suffered  a  si  raining  and  spraining  of  the 
muscles,  ligaments  and  tendons  of  the  right  side; 
and  plaintiff  further  suffered  a  serious  and  pamf ul 
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aggravation  of  a  previously  existing  injury  to  her 
right  hip  and  leg  and  a  severe  aggravation  of  a 
previously  slight  condition  of  lameness;  that  said 
injuries  are  severe,  painful  and  permanent  and  that 
plaintiff  is  required  to  take  sedatives  to  ease  pain 
and  induce  sleep;  that  she  was  confined  in  the  hos- 
pital and  her  home  for  approximately  11  months 
and  had  applied  to  her  right  leg  and  thigh  a  long 
spica  cast,  all  to  the  plaintiff's  damage  in  the  sum 
of  $37,500.00. 

IX. 

That  as  a  sole  and  proximate  result  of  the  negli- 
gence of  the  defendants,  and  each  of  them  as  here- 
inbefore stated,  plaintiff  was  required  to  employ 
the  service  of  physicians,  surgeons  and  nurses,  and 
persons  to  assist  her  in  caring  for  herself  at  home ; 
to  undergo  general  hospital  treatment  and  surgical 
care;  purchase  drugs,  surgical  aids  and  ambulatoiy 
aids  and  to  employ  ambulances,  taxicabs  and  trans- 
portation; that  the  costs  of  said  treatment,  equip- 
ment and  transportation  lias  been  to  date  the  sum 
of  $2500.00,  and  plamtiff  reserves  the  light  to  amend 
her  complaint  at  time  of  trial  to  include  any  further 
expenditures. 

Wherefore,  plaintiff  demands  judgment  against 
the  defendants,  and  each  of  them,  jointly  and  sev- 
erally in  the  sum  of  $37,500.00  as  general  damages 
and  [12]  the  sum  of  $2500.00  as  special  damages, 
and  for  her  costs  and  disbursements  incurred  herein. 
RYAN  &  PELAY, 

Attorneys  foi'  Plaintiff. 
By  T.  H.  RYAN, 

[Endorsed]:     Filed  June  3,  1947.  [13] 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

Defendant  The  Pullman  Company  for  its  answer 
to  plaintiff's  complaint  admits,  denies  and  alleges: 

I. 

This  defendant  admits  the  allegations  contained 
in  paragraph  I  of  plaintiff's  complaint. 

II. 

This  defendant  admits  the  allegations  contained 
in  paragraph  II  of  plaintiff's  complaint. 

III. 

This  defendant  admits  the  allegations  contained 
in  paragraph  III  of  plaintiff's  complaint. 

IV. 

This  defendant  admits  the  allegations  contained 
in  paragrai3h  IV  of  plaintiff's  complaint. 

V. 

This  defendant  denies  generally  each  and  every 
other  allegation,  matter  and  thing  in  plaintiff's  com- 
plaint contained,  and  the  whole  thereof,  except  as 
to  the  matters  and  things  hereinafter  admitted 
stated  or  qualified.  [14] 

For  an  Affirmative  Answer  and  Defense,  this  de- 
fendant alleges: 

I. 

On  or  about  the  9th  day  of  January,  1946,  at  Mar- 
tinez, California,  plaintiff,  who  was  en  route  from 
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Los  Angeles  to  Portland  via  Southern  Pacific  lines, 
boarded  this  defendant's  tourist  car  KG  which  was 
a  part  of  defendant  Southern  Pacific's  northerly- 
bound  passenger  train  No.  18.  Plaintiff  purchased 
space  in  upper  berth  No.  14  on  said  car,  and  shortly 
after  boarding  the  car  entered  said  berth  with  the 
assistance  of  a  porter  who  thereupon  drew  together 
the  curtains  of  said  berth.  Prior  to  plaintiff's  enter- 
ing the  berth  the  curtains  thereon  had  been  securely 
fastened  at  top  and  bottom  to  rods  which  were 
secured  to  the  car  and  which  extended  the  full  length 
of  and  parallel  with  the  berth.  The  curtains  were 
so  equipped  and  designed  that  they  could  readily  be 
buttoned  and  fastened  from  the  inside  of  the  berth 
by  the  occupant  thereof.  Some  time  after  plaintiff 
had  retired  and  after  the  train  had  left  Red  Bluff, 
California,  and  was  proceeding  toward  the  next 
station  north  thereof,  plaintiff,  who  in  a  manner 
unknown  to  this  defendant  had  descended  from 
said  berth,  was  foimd  lying  on  the  floor  in  the 
aisleway  of  said  tourist  car. 

II. 

If,  as  plaintiff  alleges  in  her  complaint,  she  acci- 
dentally fell  from  said  upper  berth,  she  was  careless, 
reckless  and  negligent  in  the  following  particulars: 

(a)  She  failed  to  take  any  care  or  precaution  for 
her  own  safety ; 

(b)  She  failed  to  button  and  fasten  together  the 
curtains  of  the  berth ; 
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(c)  She  permitted  or  caused  said  curtains  to  be 
parted  in  such  a  way  as  to  permit  her  to  fall 
or  depart  from  said  berth ; 

(d)  She  failed  to  use  her  senses  and  faculties  so 
as  to  avoid  injury  to  herself. 

III. 

Plaintiff's  negligence  was  the  proximate  contrib- 
uting cause  of  her  fall  and  such  injuries  as  she  may 
have  sustained  as  a  result  thereof. 

Wherefore  this  defendant  having  fully  answered 
plaintiff's  complaint  demands  judgment  that  plain- 
tiff take  nothing  by  reason  thereof  as  to  this  defend- 
ant, that  this  action  be  dismissed  as  to  this  defend- 
ant, and  that  this  defendant  have  and  recover  of  and 
from  plaintiff  its  costs  and  disbursements  incurred 
herein. 

HUGH  L.  BIGGS, 

Of  Attorneys  for  Defendant 
The  Pullman  Company. 

HART,  SPENCER, 
McCULLOCH  &  ROCKWOOD, 

Attorneys  for  Defendant 
The  Pullman  Company. 

[Endorsed] :     Filed  February  13,  1947.  [16] 
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[Title  of  District  Court  and  Cause] 

REPLY 

Comes  now  the  plaintiff  and  in  reply  to  defendant, 
The  Pullman  Company's  answer,  denies  and  alleges 
as  follows : 

I. 

Denies  each  and  every  allegation,  thing  and  mat- 
ter and  the  whole  thereof  contained  in  defendant's 
answer,  excepting  such  as  may  be  specifically  ad- 
mitted in  plaintiff's  complaint  on  file  herein. 

In  reply  to  defendant,  The  Pullman  Company's 
affirmative  answer  and  defense  plaintiff  alleges  and 
denies  as  follows : 

I. 

Denies  each  and  every  allegation,  thing  and  mat- 
ter and  the  whole  thereof  contained  in  defendant's 
answer,  excepting  such  as  may  be  specifically  ad- 
mitted in  plaintiff's  complaint  on  file  herein. 

And  in  reply  to  the  answer  of  the  defendant, 
Southern  Pacific  Company,  plaintiff  alleges  and  de- 
nies as  follows : 

I. 

Denies  each  and  every  allegation,  thing  and  mat- 
ter contained  in  defendant's  first  defense,  and  the 
whole  thereof. 

II. 

Denies  each  and  every  allegation,  thing  and  mat- 
ter contained  in  defendant's  second  defense  and  the 
whole  thereof,  excepting  such  as  may  be  specifically 
admitted  in  jjlaintiff 's  complaint  on  file  herein. 
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III. 

Denies  each  and  every  allegation,  thing  and  mat- 
ter and  the  whole  thereof  contained  in  defendant's 
third  defense. 

Wherefore,  having  fully  replied  demands  that  the 
relief  prayed  for  in  the  answer  of  the  defendants, 
and  each  of  them,  be  denied  and  plaintiff  be  granted 
the  relief  as  prayed  for  in  her  complaint  on  file 
herein. 

RYAN  &  PELAY, 
T.  H.  RYAN, 
Attorneys  for  Plaintiff. 

Service  of  the  foregoing  Reply  by  receipt  of  a 
duly  certified  copy  thereof,  in  Multnomah  County, 
Oregon,  on  the  19th  day  of  February,  1947,  hereby 
is  accepted. 

/s/  JOHN  GORDON  GEARIN, 

Of  Attorneys  for  Defendant 
Southern  Pacific  Company. 

/s/  HUGH  L.  BIGGS,    c.e.. 

Of  Attorneys  for  Defendant 
The  Pullman  Company. 

[Endorsed]:  Filed  March  3,  1947. 
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[Title  of  District  Court  and  Cause] 

ORDER 

Pursuant  to  stipulation  heretofore  entered  herein 
and  for  good  cause  shown,  and  the  Court  being  fully 
advised  in  the  premises, 

It  is  now  ordered  that  a  Judgment  of  Dismissal 
without  prejudice  in  favor  of  defendant  Southern 
Pacific  Company  and  against  plaintiff  be  and  the 
same  is  hereby  entered  herein. 

Dated  at  Portland,  Oregon,  this  13th  day  of  June, 
1947. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]  Filed  June  13, 1947.  [19] 


[Title  of  District  Court  and  Cause] 

PRE-TRIAL  ORDER 

This  cause  came  on  regularly  for  pre-trial  before 
the  Hon.  James  Alger  Fee,  Judge  of  the  above 
entitled  court,  on  July  14,  1947,  and  was  concluded 
on  the  date  hereof.  The  plaintiff  appeared  by 
Thomas  Ryan,  her  attorney,  and  the  defendant,  The 
Pullman  Company,  appeared  by  Manley  B. 
Strayer,  of  its  attorneys. 

Based  on  the  proceedings  had  at  said  pre-trial 
hearing 

It  is  hereby  ordered  as  follows : 
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I. 

Simplification  of  Issues 

1.  The  Pullman  Company  is  a  corporation  duly 
organized  and  existing  under  the  laws  of  the  State 
of  Illinois  and  licensed  and  authorized  to  do  busi- 
ness in  the  State  of  Oregon.  Plaintiff  is  a  resident 
and  inhabitant  of  the  State  of  Oregon  and  the  mat- 
ter in  controversy,  exclusive  of  interest  and  costs, 
exceeds  the  smn  of  $3000.00. 

2.  At  all  times  referred  to  lierein,  Southern  Pa- 
cific Company  operated  and  maintained  a  railroad 
between  Los  Angeles,  California,  and  Portland, 
Oregon,  and  offered  to  the  public  passenger  service 
between  said  points.  The  defendant,  The  Pullman 
Company,  during  all  such  times,  operated  a  sleeping 
car  service  in  conjunction  with  the  passenger  serv- 
ice of  Southern  Pacific  Company  between  [20]  Ijos 
Angeles,  California,  and  Portland,  Oregon,  and  of- 
fered to  the  public  accommodations  for  sleeping  on 
said  trains  operated  by  Southern  Pacific  Company. 

3.  The  plaintiff  is  an  elderly  womaii  of  the  age 
of  61  years.  The  plantiff  alleges  and  the  defendant 
denies  on  information  and  belief  that  the  plaintiff 
was  unfamiliar  with  travel  on  trains  and  use  of 
sleeping   accommodations. 

4.  On  or  about  the  9th  day  of  January,  1946, 
plaintiff  purchased  for  a  valuable  consideration  at 
the  Southern  Pacific  Company  ticket  office  in  Los 
Angeles,  California,  a  railroad  ticket  on  Southern 
Pacific  Company's  i^assenger  train  from  Los  An- 
geles, California,  to  Portland,  Orepjon,  anrl  a  Pull- 
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man  Company  berth  on  the  defendant  Pullman 
Company's  sleeping  car  on  the  Southern  Pacific 
Company's  train.  Plaintiff  contends  and  the  de- 
fendant denies  that  the  plaintiff  purchased  a  lower 
berth  accommodation  for  such  trip. 

5.  On  January  9,  1946,  plaintiff  boarded  a 
Southern  Pacific  Company  train  at  Los  x4ngeles, 
California,  and  traveled  by  day  coach  to  Martinez, 
California.  At  the  latter  point  she  boarded  South- 
ern Pacific  Company's  northbound  passenger  train 
No.  18,  and  entered  the  defendant  Pullman  Com- 
pany's tourist  car  4199  (KF)  attached  to  said  train. 
Plaintiff  was  assigned  to  upper  berth  No.  14  in  said 
car  and  entered  such  berth  with  the  assistance  of  a 
porter. 

6.  Plaintiff  contends  and  the  defendant  denies 
that  ux3on  entering  such  car  she  informed  the  de- 
fendant's conductor  and  porter  that  she  had  pur- 
chased a  lower  berth  and  that  she  had  never  used 
an  upper  berth  and  was  not  acquainted  with  the  use 
thereof;  that  defendant's  conductor  informed  her 
that  her  ticket  was  for  an  upper  berth  and  that  ]io 
lower  berth  was  available  and  that  for  such  reason 
she  accepted  the  upper  berth.  Plaintiff  contends 
that  [21]  there  were  no  curtains  on  such  upper  berth 
and  that  if  there  were  curtains  the  defendant's 
agents  failed  to  close  and  fasten  the  same  or  to 
equip  the  berth  with  protective  straps  or  to  inform 
the  plaintiff  about  the  same  and  the  use  thereof.  Tlie 
defendant  denies  such  contentions  and  contends  that 
the  ])erth  was  equipped  with  the  usual  Pullman  ct:i'- 
tains,  securely  fastened  at  top  and  bottom  to  rod?, 
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secured  to  the  car,  which  extended  the  full  length 
of  and  parallel  with  the  berth;  that  after  plaintiff 
had  retired,  an  agent  of  the  defendant  closed  said 
curtains  and  that  they  were  so  equipped  and  de- 
signed that  the  plaintiff  could  readily  button  and 
fasten  the  same  from  the  inside  of  the  berth.  These 
contentions  are  denied  by  the  plaintiff. 

7.  During  the  night  of  January  9,  1946,  after 
the  train  had  left  Red  Bluff,  California,  and  was 
proceeding  north,  the  plaintiff  contends  that  she  fell 
from  her  berth  into  the  aisle  of  said  Pullman  car 
and  that  such  fall  was  caused  by  the  negligence  of 
the  defendant  as  hereinafter  set  forth.  The  de- 
fendant admits  that  at  such  time  and  place  the 
plaintiff,  in  a  manner  unknown  to  the  defendant, 
descended  from  the  berth  and  was  found  lying  in 
the  aisle  of  said  car,  but  denies  the  remainder  of 
Bueh  contentions. 

8.  Plaintiff  contends  that  slie  fell  from  her  l-erth 
End  received  injuries  residtina:  therefrom  as  the 
sole  and  proximate  result  of  the  nefifligence  of  the 
defendant  in  failing  to  equi])  said  berth  v;ith  cur- 
tains and  protective  straps,  and  to  close  puch  cur- 
tai?>s  and  fasten  the  same;  in  failing  to  advise  the 
plaintiff  concerning  the  necessity  a^^d  manner  of 
]>roperly  fastening  such  curtains;  and  in  requiring 
plaintiff  to  take  an  upper  berth  after  she  had  pur- 
chased a  lower  berth.  The  defendant  denies  such 
contentions  and  contends  that  the  plaintiff  had  no 
ticket  for  a  lower  berth  on  such  car  or  train;  that 
she  had  a  ticket  for  an  upper  [?2~\  berth  on  a  dif- 
ferent  train;   that  upon  her   entering   the   car   in 
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question  the  defendant  informed  her  that  she  was 
on  the  wrong  train;  that  no  lower  berth  accommo- 
dations were  available  in  defendant's  tourist  car 
4199,  and  that  at  the  plaintiff's  request  Defendant 
agreed  to  permit  her  to  occupy  upper  berth  No.  14 
in  such  car,  which  contentions  are  denied  by  the 
plaintiff. 

9.  As  an  affirmative  defense  the  defendant  con- 
tends that  any  injuries  which  the  plaintiff  received 
were  the  proximate  result  of  her  negligent  failure 
to  take  any  care  or  precaution  for  her  own  safety; 
failure  to  button  and  fasten  the  curtains  of  her 
berth ;  permitting  or  causing  the  curtains  to  be  part- 
ed in  such  way  as  to  permit  her  to  fall  or  depart 
from  the  berth;  and  failure  to  use  her  senses  and 
faculties  so  as  to  avoid  injury  to  herself.  These 
contentions  are  denied  by  the  plaintiff. 

10.  Plaintiff  contends  that  as  a  result  of  such 
fall  she  received  a  fracture  of  her  right  femur  and 
a  permanent  lameness  of  the  right  leg;  permanent 
injuries  to  the  muscles,  ligaments,  tendons  and  ver- 
tebrae of  the  neck  and  spine;  severe  and  perma- 
nent shock  and  injury  to  her  nervous  system,  gen- 
eral bruises,  contusions  and  abrasions  and  a  strain- 
ing and  spraining  of  the  muscles  and  tendons  of  the 
right  side;  a  serious  and  painful  aggravation  of  a 
previously  existing  injury  to  her  right  hip  and  leg 
and  a  severe  aggravation  of  a  previously  slight  con- 
dition of  lameness;  that  said  injuries  are  severe, 
painful  and  permanent,  and  require  her  to  take 
sedatives  to  ease  pain  and  induce  sleep;  that  slie 
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was  confined  to  a  hospital  and  her  home  for  ap- 
proximately 11  months  and  had  applied  to  her  right 
leg  and  thigh  a  long  spica  cast,  to  lier  damage  in 
the  sum  of  $37,500.00. 

The  defendant  admits  that  in  some  manner  un- 
known to  the  defendant  the  plaintiif  received  an 
injury  to  her  right  leg.  [23]  The  defendant  denies 
on  information  and  belief  the  remainder  of  plain- 
tiff's contentions. 

11.  PJaintiff  contends  that  as  a  sole  and  proxi- 
mate result  of  the  negligence  of  the  defendant  she 
was  required  to  employ  the  services  of  phj^sicians, 
surgeons  and  nurses,  and  persons  to  assist  in  caring 
for  herself  at  home;  to  undergo  general  hospital 
treatment  and  surgical  care;  purchase  drugs,  sur- 
gical aids  and  ambulatory  aids  and  to  employ  am- 
bulances, taxicabs  and  transportation;  that  the  cost 
of  said  treatment,  equipment,  and  transportation 
has  been  to  date  the  sum  of  $1,400.15.  The  defendant 
denies  such  contention  upon  information  and  belief. 

n. 

Issues 

The  issues  to  be  disposed  of  on  the  trial  of  this 
cause  are  hereby  limited  as  follows: 

1.  Whether  the  defendant  was  negligent  in  any 
of  the  respects  alleged  by  the  plaintiff  and,  if  so, 
whether  such  negligence  was  the  proximate  cause 
of  the  injuries  received  by  plaintiff. 
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2.  Whether  the  doctrine  of  res  ipso  loquitur 
applies  and,  if  so,  whether  the  presumption  there- 
under has  been  overcome. 

3.  Whether  the  injuries  received  by  the  plaintiff 
were  in  any  respect  the  proximate  result  of  con- 
tributory negligence  of  the  plaintiff,  as  contended 
by  the  defendant. 

4.  The  nature  and  extent  of  the  damages  sus- 
tained by  the  plaintiff. 

/  The  proximate  cause  of  plaintiff's  in- 
jury was  the  failure  of  defendant's  em- 
ployees to  see  that  the  inside  buttons  on 
the  upper  curtain  were  fastened.  This 
would  have  kept  plaintiff  either  from 
falling  out  or  getting  out.  In  plaintiff's 
crippled  and  confused  condition,  which 
was  known  to  defendant's  employees,  it 
was  their  duty  to  take  all  reasonable 
measures  to  save  her  from  being  harmed. 


By  order 

9/29/47 
R  De 


III. 

Documentary  Evidence 

Exhibits  introduced  at  the  pre-trial  are  contained 
in  [24]  the  list  attached  hereto  and  made  a  part  of 
this  order.  All  such  exhibits  were  admitted  without 
objection  as  to  competency  but  each  of  the  parties 
reserves  the  right  to  object  to  the  exhiV>its  at  the 
time  of  the  trial  upon  the  ground  that  the  same 
are  irrelevant  or  immaterial.    No  other  documents 
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or  factual  exhibts,  other  than  those  contained  in  said 
list,  will  be  used  at  the  trial  or  offered  in  evidence. 
This  order  supersedes  the  pleadings  Avhich  now 
pass  out  of  the  case.  It  shall  not  be  amended  at  the 
trial  except  to  prevent  manifest  injustice. 

Ordered  this  9th  day  of  September,  1947. 

CLAUDE  McCOLLOCH, 
District  Judge. 

List  of  Plaintiff's  Pretrial  Exhibits 
la.  to  IL.     X-ray  films  of  plaintiff's  body.  Receipt 
for  bills  paid  by  plaintiff. 

List  of  Defendant's  Pretrial  Exhibits 

3.  Deposition  of  Archie  V.  Eraser. 

4.  Deposition  of  Dr.  H.  R.  McVicker. 

5.  to  8.  Photographs  of  upper  birth  No.  14  of 
a  tourist  pulhnan  car. 

9.  Office  and  working  diagrams  of  pullman  car 
No.  4199. 

10.  Statement  of  jilaintiff,  to  be  sealed  and  re- 
opened and  used  on  the  trial  for  impeachment  pur- 
poses only. 

11.  Deposition  of  i^laintiff. 

,    [Endorsed] :  Filed  September  9,  1947.  [26] 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff, 

vs. 

THE    PULLMAN    COMPANY,    an    Illinois    cor- 
poration, 

Defendant 

MEMORANDUM  DECISION 

I  find  the  proximate  cause  of  plaintiff's  injury 
was  the  failure  of  defendant's  employees  to  see 
that  the  inside  buttons  on  the  upper  curtain  were 
fastened.  This  would  have  kept  plaintiff  either 
from  falling  out  or  getting  out.  In  plaintiff's  crip- 
pled and  confused  condition,  which  was  known  to 
defendant's  employees,  it  was  their  duty  to  take  all 
reasonable  measures  to  save  her  from  being  harmed. 
The  complaint  and  pre-trial  order  may  be  amended 
to  conform  to  the  proof. 

General  damages  of  $5,500.00  will  be  allowed  and 
$1,400.15  special  damages. 

Dated  this  11th  day  of  September,  1947. 

CLAUDE  McCOLLOCH, 
Judge. 

[Endorsed]:  Filed  September  11,  1947.  [27] 
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[Title  of  District  Court  and  Cause] 

ORDER 

Based  upon  the  Motion  of  attorney  for  plaintiff 
and  Memorandum  Decision  rendered  herein,  and 
good  cause  being  shown, 

It  is  hereby  ordered,  that  the  amended  complaint 
of  the  plaintiff  on  file  herein  be  amended  to  include 
the  following  allegation: 

The  proximate  cause  of  plaintiff's  injury  was  the 
failure  of  defendant's  employees  to  see  that  the  in- 
side buttons  on  the  upper  curtain  were  fastened. 
This  would  have  kept  plaintiff  either  from  falling 
out  or  getting  out.  In  plaintiff's  crippled  and  con- 
fused condition,  which  was  known  to  defendant's 
employees,  it  was  their  duty  to  take  all  reasonable 
measures  to  save  her  from  being  harmed. 

And  further,  the  pre-trial  order  on  file  herein  is 
amended  to  include  the  following  issue  as  contended 
by  plaintiff: 

The  proximate  cause  of  plaintiff's  injury  was  the 
failin*e  of  defendant's  employees  to  see  that  the 
inside  buttons  on  the  upper  curtain  were  fastened. 
This  would  have  kept  plaintiff  either  from  falling 
out  or  getting  out.  In  plaintiff's  crippled  and  con- 
fused condition,  which  was  known  to  defendant's 
employees,  it  was  their  duty  to  take  all  reasonable 
measures  to  save  her  from  being  harmed. 

And  the  said  allegations  may  be  deemed  denied 
by  defendant. 

CLAUDE  McCOLLOCH, 
Judge. 

Dated  this  29th  day  of  September,  1947. 

[Endorsed] :  Filed  September  29,  1947.  [28] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

This  cause  having  come  on  regularly  for  trial  be- 
fore the  above  entitled  Court,  the  Honorable  Claude 
McColloch  presiding,  on  the  9th  day  of  September, 
1947,  the  plaintiiT  appearing  in  person  and  by  her 
attorneys,  T.  H.  Ryan  and  Anthony  Pelay,  Jr.,  of 
Ryan  &  Pelay,  and  the  defendant  corporation  ap- 
pearing by  and  through  its  attorney,  Manley  Strayer 
of  Hart,  Spencer,  McCulloch  &  Rockwood,  attor- 
neys for  the  defendant.  The  Pullman  Company,  and 
the  Court  having  heard  the  testimony  and  evidence 
produced  by  the  plaintiff  and  defendant  and  having 
examined  the  proofs  offered  by  the  respective  par- 
ties, and  the  Court  being  fully  advised  in  the  prem- 
ises, the  Court  finds  the  following  facts : 

I. 

That  The  Pullman  Company  is  a  corporation  or- 
ganized and  existing  under  the  laws  of  the  State  of 
Illinois  and  is  authorized  and  licensed  to  do  business 
in  the  State  of  Oregon. 

II. 

That  The  Pullman  Company  maintained  and  op- 
erated a  sleeping  car  service  in  conjunction  with  the 
Southern  Pacific  Railroad  Company's  passenger 
service  between  Los  Angeles,  California,  and  Port- 
land, Oregon.  [29] 
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III. 

That  on  or  about  the  9th  day  of  January,  1946, 
the  plaintiff  was  a  paying  passenger  on  the  defend- 
ant's (The  Pullman  Company)  said  sleeping  car 
service  between  Los  Angeles,  California,  and  Port- 
land, Oregon,  having  purchased  from  said  defend- 
ant a  ticket  for  valuable  consideration. 

IV. 

That  on  or  about  the  9th  day  of  January,  1946, 
the  plaintiff  was  injured  by  a  fall  from  the  upper 
berth  occupied  by  and  assigned  to  her  by  the  de- 
fendant on  defendant's  (The  Pullman  Company) 
sleeping  car. 

V. 

That  i3laintiff  is  an  elderly  woman  not  familar 
with  travel  on  sleeping  cars  and  was  in  a  confused 
and  crippled  condition,  and  the  defendant  (The 
Pullman  Company)  was  aware  of  her  condition  and 
inexperience. 

VI. 

That  it  was  a  reasonable  precaution  and  a  legal 
duty  of  the  said  defendant  (The  Pullman  Com- 
pany), under  the  circumstances  attendant  at  the 
time  of  this  accident,  to  see  that  the  safety  of  the 
plaintiff  was  safeguarded  while  in  her  berth  and  to 
see  that  the  inside  buttons  on  the  upper  curtain  of 
the  plaintiff's  berth  were  fastened  and  secured; 
that  said  defendant  (The  Pullman  Company)  failed 
to  fasten  said  buttons  and  thus  to  safeguard  plain- 
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tiff  while  in  said  berth  on  said  pullman  sleeping  car ; 
and  that  by  reason  thereof  defendant  (The  Pnllman 
Company)  was  negligent  and  as  a  sole  and  proxi- 
mate result  thereof  plaintiff  suffered  injury  and 
damage. 

VII. 

That  the  sole  and  proximate  cause  of  the  plain- 
tiff's injury  was  the  negligence  of  defendant  (The 
Pullman  Company)  as  aforesaid  in  failing  to  see 
that  the  inside  buttons  on  the  said  upper  curtains 
were  fastened.  This  would  have  kept  plaintiff  from 
[30]  either  falling  out  or  getting  out  of  said  upper 
berth.  In  plaintiff's  ciippled  and  confused  condi- 
tion, which  was  known  to  defendant  (The  Pullman 
Company),  it  was  the  defendant's  (The  Pullman 
Company)  duty  to  take  all  reasonable  measures  to 
save  her  from  being  harmed. 

VIII. 

That  plaintiff  was  not  guilty  of  any  contributory 
negligence. 

IX. 

That  by  reason  of  the  aforesaid  facts  plaintiff  has 
suffered  general  damages  in  the  sum  of  $5,500.00 
and  special  damages  in  the  sum  of  $1286.50  and  is 
entitled  to  costs  taxed  at  $37.50. 

As  conclusions  of  law  from  the  foregoing  facts, 
the  plaintiff  is  entitled  to  a  judgirient  against  the 
defendant.  The  Pullman  Company,  in  the  sum  of 
$5,500.00  general  damages  and  $1286.50  as  special 
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damages,  and  for  her  costs  and  disbursements  herein 

mcurred  taxed  at  $ 

/s/  CLAUDE  McCOLLOCH, 
Judge. 

Dated  this  4th  day  of  October,  1947. 

[Endorsed] :  Filed  October  4,  1947.  [31] 


In  the  District  Court  of  the  United  States 
for  the  District  or  Oregon 

Civil  No.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
corporation,  and  THE  PULLMAN  COM- 
PANY, an  Illinois  corporation, 

Defendants. 

JUDGMENT 

This  action  coming  on  to  be  heard  on  the  9th  day 
of  September,  1947,  before  the  above  entitled  Court, 
Honorable  Claude  McColloch  presiding,  the  plaintiif 
appearing  by  and  through  her  attorneys  T.  H. 
Ryan  and  Anthony  Pelay,  Jr.,  of  Ryan  &  Pelay, 
and  the  defendant  (The  Pullman  Company)  ap- 
pearing by  and  through  its  attorney,  Man  ley 
Strayer  of  Hart,  Spencer,  McColloch  &  Rockwood. 

Evidence  and  testimony  having  been  taken  by 
both  parties  and  arguments  having  been  made  by 
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respective  counsel,  the  Findings  of  Fact  and  Con- 
clusions of  Law  having  been  filed,  and  it  further 
appearing  that  from  the  evidence  that  plaintiff  was 
entitled  to  a  judgment  against  defendant,  The  Pull- 
man Company,  in  the  sum  of  $5,500.00  general  dam- 
ages and  $1286.50  special  damages,  and  for  her 
costs  and  disbursements  herein  incurred  taxed  at 
$37.50. 

Now  therefore,  it  is  hereby  ordered  that  plaintii¥ 
take  judgment  against  the  defendant  (The  Pull- 
man Company)  in  the  sum  of  nr5,500.00  general  dam- 
ages and  $1286.50  special  damages,  and  for  her 
costs  and  disbursements  herein  incurred  taxed  at 


/s/  CLAUDE  McCULLOCH, 
Judge. 

Dated  this  4th  day  of  October,  1947. 

Filed  and  entered  in  docket  October  4,  1947. 

[Endorsed] :  Filed  October  4,  1947.  [32] 


[Title  of  District  Court  and  Cause.] 

MOTION  TO  AMEND 
FINDINGS  OF  FACT 

Defendant,  The  Pullman  Company,  moves  the 
court  to  amend  its  findings  of  fact  and  conclusions 
of  law  heretofore  filed  herein  in  the  following  par- 
ticulars : 
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1.  Striking  out  the  finding  of  fact  that  it  was  a 
reasonable  precaution  and  a  legal  duty  of  the 
said  defendant  (The  Pullman  Company),  un- 
der the  circumstances  attendant  at  the  time 
of  this  accident,  to  see  that  the  safety  of  the 
plaintiff  was  safeguarded  while  in  her  berth. 

2.  Making  the  following  additional  findings  of 
fact: 

(a)  That  at  the  time  and  place  of  the  acci- 
dent the  berth  occupied  by  plaintiff  was 
equipped  with  the  usual  Pullman  cur- 
tains, securely  fastened  at  the  top  and 
bottom  to  rods  secured  to  the  car,  which 
extended  the  full  length  of  and  parallel 
with  the  berth. 

(b)  That  after  the  plaintiff  had  retired  the 
defendant.  The  Pullman  Company, 
closed  said  curtains. 

(c)  That  said  curtains  were  so  equipped 
and  [33]  designed  that  they  could  read- 
ily be  buttoned  and  fastened  from  inside 
the  berth,  but  could  not  be  readily 
fastened  from  outside  of  the  berth. 

M.  B.  STRAYER, 
HART,  SPENCER, 
McCULLOCH  &  ROCKWOOD, 
Attorneys  for  Defendant, 
The  Pullman  Company. 

To  Maggie  Mae  Teutschman,  plaintiff  above  named, 
and  to  T.  H.  Ryan  and  Anthony  Pelay,  Jr.,  her 
attorneys : 
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You  are  hereby  notified  that  the  foregoing  motion 
will  be  heard  before  the  United  States  District 
Court  on  Monday,  October  27,  1947,  at  the  hour  of 
10:00  o'clock  a.m. 

M.  B.  STRAYER, 

Of  Attorneys  for  Defendant, 
The  Pullman  ComjDany. 

Due  and  legal  service  of  the  within  Motion  to 
amend  Findings  of  Fact  is  hereby  admtited  at  Port- 
land, Oregon,  this  ....  day  of  October,  1947. 

RYAN  &  PELAY, 

Of  Attorneys  for  Plaintiff. 

[Endorsed]  Filed  October  14,  1947.  [34] 


[Title  of  District  Court  and  Cause.] 

MEMORANDUM  ON  MOTION  TO 
AMEND  FINDINGS  OF  FACT 

The  motion  to  amend  the  findings  is  denied  ex- 
cept as  to  2(a).  That  part  of  the  motion  is  allowed 
and  the  findings  may  be  deemed  amended  accord- 
ingly. 

Dated  November  20,  1947. 

CLAUDE  McCULLOCH, 

Judge. 

[Endorsed] :  Piled  November  20,  1947.  [35] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 
Notice  is  hereby  given  that  The  Pulhnan  Com- 
pany, an  Illinois  corporation,  one  of  the  defendants 
above  named,  appeals  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  from  the  judgment 
made  and  entered  in  the  above  entitled  court  and 
cause  on  or  about  October  4,  1947,  and  from  each 
and  every  part  of  said  judgment. 

M.  B.  STRAYEE, 
HART,  SPENCER, 

McCULLOCH  &  ROCKAVOOD, 
Attorneys  for  defendant, 
The  Pullman  Company. 

[Endorsed] :  Filed  December  17,  1947.  [36] 


[Title  of  District  Court  and  Cause.] 

STATEMENT    OF    POINTS    UPON    WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

The  defendant,  The  Pullman  Comx^any,  having 
filed  its  notice  of  appeal  from  judgment  of  this  court 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, and  having  designated  portions  o  the  record 
herein  to  be  contained  in  the  record  on  appeal,  here- 
by files  its  statement  of  the  points  upon  which  it 
intends  to  rely  upon  appeal  as  follows: 

1.  The  court  erred  in  denying  this  defendant's 
motion  to  dismiss  made  at  the  close  of  the  evidence 
in  the  case  upon  the  grounds  stated  therein. 
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2.  The  court  erred  in  finding  that  the  defendant, 
The  PnUman  Company,  was  negligent. 

3.  The  court  erred  in  finding  that  negligence  of 
the  defendant,  The  Pullman  Company,  v\-as  the 
l^roximate  cause  of  plaintiff's  injuries. 

4.  The  court  erred  in  failing  to  find  that  the 
plaintiff  was  guilty  of  contributor}^  negligence. 

5.  The  court  erred  in  permitting  amendments  to 
the  amended  complaint  and  pretrial  order  after  the 
cause  had  been  submitted. 

M.  B.  STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 
Attorneys  for  defendant. 
The  Pullman  Company. 
[Endorsed] :  Filed  January  7,  1948.  [37] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS 
OF  RECORD  ON  APPEAL 
Defendant,  The  Pullman  Company,  having  filed 
its  notice  of  appeal  from  the  judgment  of  this  court 
to  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit, hereby  designates  the  following  portions  of  the 
record  and  proceedings  in  this  case  to  be  contained 
in  the  record  on  appeal: 

1.  Transcript  of  removal  proceedings  from  Cir- 
cuit Court  of  Multnomah  County,  State  of 
Oregon,  to  this  court  (including  petition  for 
removal,  order  of  removal  aiid  other  docu- 
ments pertaining  to  such  removal.) 
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2.  Amended  complaint. 

3.  Answer  of  defendant,  The  Pullman  Company. 

4.  Reply. 

5.  Order  of  dismissal  as  to  the  defendant,  South- 
ern Pacific  Company. 

6.  Pretrial  order. 

7.  Transcript  of  testimony  and  proceedings  at 
the  trial,  including  all  exhibits  received  in 
evidence  and  depositions  of  Dr.  H.  R.  Mc- 
Vicker,  Archie  V.  Eraser  and  Maggie  Mae 
Teutschman. 

8.  Memorandum  decision  dated   September   11, 

1947. 

9.  Order  dated  September  29,  1947,  to  amend 
pretrial  order  and  amended  complaint. 

10.  Finding  of  fact  and  conclusions  of  law,  show- 
ing date  of  entry  thereof.  [38] 

11.  Judgment  dated  October  4,  1947,  showing 
date  of  entry  thereof. 

12.  Motion  to  amend  findings  of  fact,  showing 
date  of  filing  thereof. 

13.  Court's  order  on  motion  to  amend  findings 
of  fact  dated  November  20,  1947,  showing 
date  of  entry  thereof. 

14.  Notice  of  appeal  to  Circuit  Court  of  Appeals, 
with  date  of  filing  thereof. 

15.  Statement  of  points  upon  which  appellant 
will  rely  on  apjDeal. 
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16.  Designation  of  contents  of  record  on  appeal. 

17.  Order  to  send  orignal  exhibits. 

M.  B.  STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 
Attorneys  for  defendant  and  appellant,  The  Pull- 
man Company. 

[Endorsed] :     Filed  January  7,  1948.  [39] 


[Title  of  District  Court  and  Cause.] 

ORDER 

On  motion  of  defendant,  The  Pullman  Company, 
it  is  ordered  that  the  clerk  of  this  court  forward  to 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
in  connection  with  the  appeal  of  the  above-entitled 
case,  all  original  exhibits  in  accordance  with  the 
usual  practice  of  this  court  in  regard  to  the  safe- 
keeping and  transportation  of  original  exhibits. 

Dated  at  Portland,  Oregon,  this  19th  day  of  Jan- 
uary, 1948. 

CLAUDE  McCOLLOCH, 
District  Judge. 

[Endorsed] :     Filed  Jan.  19,  1948.  [40] 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1947 

Feb.  12     Filed  transcript  on  removal  from  Mult- 
nomah Co. 

Feb.  12     Filed  answer  of  deft.  Southern  Pacific  Co. 

Feb.  13     Filed  answer  of  deft.  Pullman  Company. 

Feb.  24     Entered  order  setting  for  trial  on  April 
22,  1947,  notices,  McC. 

Feb.  28     Entered  order  resetting  for  trial  on  May 
13,  1947,  notices,  McC. 

Mar.    3     Filed  reply  of  plaintiff. 

Mar.    5     Entered  order  resetting  for  trial  on  June 
on  June  3,  1947,  notices,  McC. 

Mar.  20    Filed  Deposition  of  Maggie  Mae  Teutsch- 
man. 

May  15     Entered  order  resetting  for  trial  on  June 
17,  1947,  notices,  McC. 

June    3     Filed  request  for  a  jury. 

June    4     Filed  affidavit. 

June    3     Filed  and  entered  order  permitting  filing 
of  amended  complaint.   McC. 

June    3     Filed  stipulation  for  order  permitting  fil- 
ing of  amended  complaint. 

June    3     Filed  motion  for  order  permitting  filing 
of  amended  complaint.  m 

June   3     Filed  amended  comjDlaint.  ■ 

June    3     Entered  order  canceling  trial  date,  notices, 
McC. 
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1947 
June  13     Filed  stipulation  for  order  of  dismissal 

as  to  Southern  Pacific  Co. 

June  13  Filed  and  entered  order  of  dismissal  as 
to  Southern  Pacific  Co.,  notices,  McC. 

July  7  Entered  order  setting  for  pretrial  for  July 
14,  1947.  Fee. 

July  14  Entered  order  setting  for  P.  T.  Conference 
Tuesday,  Sept.  2,  1947,  and  for  trial  Tues- 
day, Sept.  9,  1947.   Fee. 

July  28     Filed  stipulation  for  depositions. 

Sept.  2     Filed  Deposition  of  Dr.  H.  R.  McVicker. 

Sept.  2     Filed  Deposition  of  Archie  V.  Eraser. 

Sept.  3  Entered  order  striking  from  trial  calen- 
dar, notified  McC. 

Sept.  5  Entered  order  resetting  for  trial  on  Sept. 
9, 1947  (trial  by  court),  notified  McC. 

Sept.  9  Record  of  trial  before  court ;  order  to  open 
sealed  exhibit  No.  10 ;  argument  on  merits 
and  order  taking  under  advisement.   McC. 

Sept.  9    Filed  and  entered  pre-trial  order.   McC. 

Sept.  10  Filed  trial  exhibits  1  to  5,  51/2  to  13,  inc. 
(in  file)  P.  T.  ex  in  J-3. 

Sept.  11  Filed  memorandum  decision  (4  ptff) 
copies  at  attys.  McC. 

Sept.  29  Filed  and  entered  order  to  amend  pretrial 
order  and  amended  complaint.  McC. 

Sept.  29  Record  of  hearing  in  settlement  of  Find- 
insrs  of  Fact  and  Conclusions  of  Law. 
McC. 


44  The  Pullman  Company  vs. 

1947 

Sept.  23    Filed  motion  to  amend  complaint  and  pre- 
trial order. 

Oct.     4    Filed  and  entered  Findings  of  Fact  and 
Conclusions  of  Law,  notices,  McC. 

Oct.     4     Filed  and  entered  Judgment  for  plaintiff 
for  $5,500  general  damages  and  1286.50 
special  damages  and  costs. 
Filed  cost  bill. 

Entered  judgment  in  Lien  Docket. 
Filed  Pullman  Co.  's  motion  to  amend  find- 
ings of  fact. 

Filed  Notice  to  tax  costs.  [41] 
Entered  order  amending  motion  to  amend 
"Findings  of  Fact  and  record  of  hearing 
on  motion  to  amend  Findings  of  Fact — 
argued  and  submitted.   McC. 

Nov.  20     Filed  memorandum  on  motion  to  amend 

.  Findings  of  Fact. 

•E)e,c.  11     Filed  transcript  of  proceedings. 

Dqc.  17     Filed  The  Pullman  Co.'s  notice  of  appeal. 

.I)ec.  17    Mailed  cop,y  of  notice  of  appeal  to  Attys. 
Ryan  &  Pelay. 

De^?.  18     Filed  stipulation  re  bond. 

Dec.  18     Filed  bond  for  costs  on  appeal. 

Dec.  18     Filed  and  entered  order  approving  bond. 
McC. 
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Jan.     7     Filed  statement  of  points. 

Jan.  7  Filed  designation  of  contents  of  record  on 
appeal. 

Jan.  7  Filed  transcript  of  proceedings  in  dupli- 
cate. 

Jan.  19  Filed  motion  for  order  to  transmit  origi- 
nal exhibits. 

Jan.  19  Filed  and  entered  order  to  transmit  origi- 
nal exhibits.  [42] 


United  States  of  America, 
District  of  Oregon — ss, 

CERTIFICATE  OF  CLERK 

I,  Lowell  Mundorff,  Clerk  of  the  District  Court 
of  the  United  States  for  the  District  of  Oregon,  do 
hereby  certify  that  the  foregoing  pages  numbered 
from  1  to  43,  inclusive,  constitute  the  transcript  of 
record  on  appeal  from  a  judgment  of  said  court  in 
a  cause  therein  numbered  Civil  3460,  in  which  Mag- 
gie Mae  Teuschman  is  plaintiff  and  appellee,  and 
the  Pullman  Company  is  defendant  and  appellant; 
that  the  said  transcript  has  been  prepared  by  me  in 
accordance  with  the  designation  of  contents  of  the 
record  on  appeal  filed  by  the  appellant,  and  in 
accordance  with  the  rules  of  court ;  that  I  have  com- 
pared the  foregoing  transcript  with  the  original  rec- 
ord thereof  and  that  it  is  a  full,  true  and  correct 
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transcript  of  the  record  and  proceedings  had  in  said 
court  in  said  cause,  in  accordance  with  the  said  des- 
ignation as  the  same  appears  of  record  and  on  file 
at  my  office  and  in  my  custody. 

I  further  certify  that  I  have  enclosed  under  sepa- 
rate cover  a  duplicate  transcript  of  proceedings  of 
September  9,  1947,  taken  and  filed  in  this  office  in 
this  cause,  together  with  exhibits  Nos.  1,  2,  3,  4,  5, 
51/2,  6,  7,  8,  9,  10,  11,  12  and  13,  filed  in  this  cause. 

I  further  certify  that  the  cost  of  comparing  and 
certifying  the  within  transcript  is  $25.50,  and  the 
cost  of  filing  the  notice  of  appeal  is  $5.00,  making  a 
total  of  $30.50,  and  that  the  said  has  been  paid  by 
the  appellant. 

In  Testimony  Whereof  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  court  in  Portland, 
in  said  District,  this  21st  day  of  January,  1948. 

[Seal]  LOWELL  MUNDORFF, 

Clerk. 

By  /s/  F.  L.  BUCK, 

Chief  Deputy.  [43] 
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In  the  District  Court  of  the  United  States 

for  the  District  of  Oregon 

Civil  No.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff, 
vs. 
SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
Corporation,    and    THE    PULLMAN    COM- 
PANY, an  Illinois  Corporation, 

Defendants. 

Portland,  Oregon,  September  9,  1947.    A.M. 
Before :  Honorable  Claude  McColloch,  Judge. 

Appearances : 

Mr.  Thomas  H.  Ryan,  Attorney  for  Plaintiff. 

Mr.  Manley  B.  Strayer  (Hart,  Spencer,  McCul- 
loch  &  Rockwood),  of  Attorneys  for  The  Pullman 
Company. 

TRANSCRIPT  OF  PROCEEDINGS 
OF  TRIAL 

The  Court:  I  have  read  the  pleadings  and  depo- 
sitions, so,  call  our  witnesses  unless  there  is  some- 
thing special  to  be  said. 

Mr.  Strayer:  We  started  the  pre-trial  before 
Judge  Fee  but  it  was  not  completed.  We  had  gotten 
to  the  point  where  [1*]  we  had  prepared  a  pre-trial 
order  which  was  satisfactory  to  both  parties.  I  won- 
der if  your  Honor  would  care  to  examine  the  order  * 

The  Court:  Do  you  want  to  be  heard  on  it,  Mr. 
Strayer  ? 

Mr.   Strayer:     In  the  pre-trial  order  there  is  a 


♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript. 
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blank  in  the  top  paragraph  on  page  5  covering  the 
amount  of  special  damages.  I  believe  Mr.  Ryan 
has  the  figures  on  that  now  which  he  can  give  to 
your  Honor. 

Mr.  Ryan:     $1400.15. 

The  Court :  The  Clerk  will  put  that  in.  I  notice 
there  has  been  no  answer  to  the  amended  complaint. 

Mr.  Strayer:  I  think  we  can  stipulate  that  the 
answer  to  the  original  complaint  may  be  deemed  an 
answer  to  the  amended  complaint.  Wasn't  that  in 
the  stipulation  attached  to  the  amended  complaint? 

Mr.'  Ryan :  I  understood  there  was  a  stipulation 
but  1  did  not  understand  it  was  in  the  record. 

The  Court:     It  may  be  recorded  now.    Go  ahead. 

PLAINTIFF'S  TESTIMONY 
Mr.    Ryan:     We    will    call    the    plaintiff,    Mrs. 
Teutschman. 

MAGGIE  MAE  TEUTSCHMAN 
the  plaintiff  herein,  produced  as  a  witness  in  her 
ov/n  behalf,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan: 

<J.  Mrs.  Teutschman,  you.  are  the  plaintiff  in  this 
case?  A.     Yes,  sir. 

Q.     Hov7  old  are  you? 
^  A.     I  will  be  sixty-three  next  month. 
'  Q.     What  is  your  occupation? 

A,     Housewife,  right  now. 

Q.     How  long  have  you  been  so  employed? 

A.  Well,  ever  since  I  have  been  married,  now, 
for  the  last  thirty  years. 
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(Testimony  of  Maggie  Mae  Teutschman.) 

Q.     Did  you  ever  do  any  kind  of  work  % 

A.  Yes,  I  worked  in  the  Porter  Building  ten 
years. 

Q.     When  did  you  quit  working  there? 

A.  I  quit  working  there  about  six  or  seven  years 
ago. 

Q.     Why  did  you  quit  working  there  % 

A.  I  got  an  apartment  house.  My  husband  got  a 
steady  job  and  then  I  got  the  apartment  house  so 
I  said  he  might  take  care  of  the  apartment  house 
and  then  he  did  extra  jobs  around,  extra  [3]  work. 

Q.  At  the  time  of  this  accident,  were  you  taking 
care  of  this  apartment  house,  too?  A.     Yes. 

Q.     Th?t  is  where  your  husband  and  you  reside? 

A.     Yes. 

Q.  Your  w^ork  as  housewife  included  taking  care 
of  this  apartment  house  and  keeping  the  place  up  ? 

A.     Yes. 

Q.  At  the  time  of  the  accident,  what  was  the 
condition  of  your  health? 

A.  I  had  perfect  health— I  have,  all  my  life; 
never  had  nothing  but  perfect  health. 

Q.  You  said  at  one  time  you  had  an  injury  to 
your  right  hip  ? 

A.  It  wasn't  exactly  the  hip,  here.  It  was  in  the 
groin.  I  was  hurt  with  a  vacuum  cleaner,  when  a 
vacuum  cleaner  struck  me. 

Q.  AYhat  was  the  result  of  that  injury  ?  How  did 
it  heal  up  ? 

A.  It  kind  of  caused  an  abscess,  you  know.  Then, 
the  doctor  lanced  the  abscess,  and  then  it  was  one 
of  those  kind  of  abscesses  that  they  claim  you  can 
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(Testimony  of  Maggie  Mae  Teutscliman.) 
have  a  lifetime;  they  never  could  completely  heal 
it;  they  will  always  have  a  lot  of  drainage.  It  does 
not  affect  your  health  in  any  way,  but  it  is  just 
something  that  is  a  kind  of  a  little — there  is  a  kind 
of  a  little  drainage  all  the  time  but  nothing  serious 
at  [4]  all.  People  have  them  for  eighty  years  or 
something  like  that. 

Q.     You  have  had  it  then  for  some  time  ? 

A.     I  had  it  sixteen  years,  yes. 

Q.     Did  it  cause  you  to  limp? 

A.  Very  little.  I  think  when  I  did  limp  was  just 
more  of  a  habit.  If  I  would  think  what  I  was  doing, 
I  would  v/alk  the  same  as  I  always  did,  but  the  thing 
was  noticeable 

Q.     Bid  it  interfere  with  your  work  1 

A.     No;  heavens,  no. 

Q.  Did  you  work  at  the  Porter  Building  after 
that  accident? 

A.  Yes,  I  worked  four  years  on  the  same  job 
after  I  was  hurt. 

Q ,     Doi  ng  i  anitorial  v\^ork  ? 

Q.     Did  that  work  require  you  to  bend? 
■  -A-     The  sam.e  work  I  was  doing  when  I  got  hurt. 

A.  Everything,  just  the  same  as  I  was  doing 
before.  I  dicl  it  four  years  afterv/ards. 

Q.     When  did  you  go  dov/n  to  Los  Angeles? 

A.  I  went  down  to  Los  Angeles  the  23rd  day  '^'' 
September. 

What    was    the    purpose    of    visiting    Los 
Angeles  ? 

A.  Went  to  visit  my  sister.  She  has  been  mar- 
ried twenty-seven  years  and  they  had  made  a  visit 
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(Testimony  of  Maggie  Mae  Teutschnian.) 
here,  her  and  her  husband  was  up  here  in  their  big 
car,  and  I  had  not  had  a  vacation  for  the  last  thirty 
years  and  I  went  more  on  a  vacation  and  for  a  visit. 

Q.  How  did  you  drive  down,  in  that  car  with 
them? 

A.     Yes,  rode  down  there  in  their  car.  [5] 

Q.     How  long  did  you  stay  down  there  ? 

A.  Stayed  down  there  until  the  9th  day  of 
January. 

Q.     Did  you  take  any  treatments  down  there? 

A.  I  took  penicillin  shots,  because  my  sister  was 
doctoring  with  a  good  doctor  that  was  using  these 
penicillin  shots  altogether,  and  my  sister  was  per- 
sistent that  I  should  try  it,  so  I  tried  the  penicillin 
shots. 

Q.  Had  you  been  taking  any  treatments  before 
you  went  down  to  Los  Angeles  for  this  leg? 

A.     No. 

Q.  You  had  not  been  taking  any  treatments  until 
you  went  down  to  Los  Angeles,  since  just  before  this 
accident?  A.     No. 

Q.     It  had  not  been  giving  any  real  trouble? 

A.    No. 

Q.  How  many  treatments  did  you  take  from  this 
doctor  down  in  Los  Angeles  ? 

A.  I  think  there  was  140  penicillin  shots  taken. 
They  have  a  regular  course  and  when  you  start  in 
you  are  supposed  to  take  the  course. 

Q.     Did  they  clear  up  your  condition? 

A.  Well,  it  was — the  drainage  had  already  dried 
up  and  the  doctor  said  that  is  the  only  way  you 
could  tell,  if  it  is  going  to  heal  up,  you  know,  by  the 
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drainage,  so  when  I  left  down  there  I  didn't  have 

any  drainage  in  that  place  at  all.  [6] 

Q.  Did  this  condition  of  your  leg  give  you  any 
^trouble  since  the  hai3pening  of  the  accident? 

A.     No,  didn't  suffer  with  it. 

Q.     Just  an  inconvenience? 

A.     Just  an  inconvenience. 

Q.     Was  that  because  of  your  slight  limp? 

A.     Well,  yes,  I  guess  it  was. 

Q.     You  kind  of  favored  it? 

A.     Yes,  kind  of  favored  it,  you  know. 

Q.     Favored  it  more  when  you  were  tired? 

A.  Well,  I  practically  did  not  limp  to  amount  to 
anything.  The  limping  did  not  amount  to  much. 

Q.  Mrs.  Teutschman,  you  tell  the  Court,  now, 
just  what  you  did  the  day  you  got  the  ticket  to  go 
to  Portland. 

A.  Well,  my  sister  was  sick  and  couldn't  go  with 
•me.  I  went  alone  and  w^hen  I  went  up  to  the  office 
it  wa-s  pretty  near  closing  time  and,  so,  I  told  the 
woman  in  there  that  I  wanted  a  ticket  with  a  lower 
berth.  She  didn't  seem  to  understand.  She  seemed 
to  be  a  new  woman  in  there.  She  would  go  around 
asking  first  one  and  another  and,  finally,  she  got  me 
fitted  up 

Q.     Talk  up.   The  Judge  can't  hear  you. 

A.  I  insisted  on  a  lower  berth  and,  as  far  as  I 
know,  she  had  assigned  me  to  a  lower  berth,  so  I 
took  my  ticket  and  went — just  put  it  in  my  hand- 
'satchel,  so  I  went  back  and  went  to  bed  because  I 
had  to  get  up  early  the  next  morning  to  catch  the 
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[7]  train  at  8  o'clock;  in  fact,  paid  no  attention  to 
the  ticket.  My  sister  was  sorry  she  did  not  pay  any 
attention  to  it. 

Q.  You  did  not  look  at  the  ticket  after  you 
got  it? 

A.     No,  I  didn't  look  at  the  ticket  after  I  got  it. 

Q.  As  I  understood  you,  j^ou  bought  a  ticket 
from  Los  Angeles  to  Portland,  but  you  only  bought 
a  Pullman  ticket  for  that  evening,  isn't  that  the 
way  you  did  it? 

A.  No,  I  think  I  bought  it  straight  through  to 
Portland. 

Q.     A  Pullman  straight  through  to  Portland? 

A.     Yes. 

Q.     Did  you  have  to  change  trains  en  route? 

A.  Yes,  changed  trains.  That  is  as  far  as  that 
train  went ;  it  was  the  end  of  the  destination  of  that 
train ;  that  is  as  far  as  it  went;  everybody,  all  pas- 
sengers had  to  get  off  the  train. 

Q.  You  bought  a  Pullman  ticket  all  the  way 
through  to  Portland?  But  you  had  to  change  cars 
at  this  station?  A.     Yes. 

Q.  You  do  not  know  what  the  name  of  the  sta- 
tion is?  A.     No. 

Q.  Tell  the  Court  what  you  did  when  you 
changed  cars  ? 

A.  When  I  changed  cars,  they  all  went  over  to 
the  depot  and  stayed  there  and  waited  until  the 
train  that  was  supposed  to  take  us  came. 

Q.     That  was  what  time  in  the  evening? 

A.  Well,  I  don't  know;  couldn't  say  what  time. 
As  near  as  I  [8]  can  remember,  it  was  around  about 
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9  o'clock  or  something  like  that,  I  think.    I  didn't 

pay  any  attention. 

Q.     9  o'clock  when  you  got  off  the  train? 

A.     Yes. 

Q.     How  long  did  you  wait  there  at  the  station? 

A.  Well,  it  was  an  hour  and  a  half  or  close  on 
to  two  hours,  as  I  remember  it.  It  was  quite  a  little 
wait ;  I  know  we  had  to  stay  there  and  wait. 

Q.     Then  you  got  on  the  train?  A.     Yes. 

Q.     The  train  that  you  had  the  accident  on? 

A.    Yes. 

Q.     How  did  you  happen  to  get  on  that  train? 

A.  Well,  they  said  that  was  the  train  we  were 
supposed  to  get  on.  All  the  other  passengers  got  off 
the  other  train  and  got  on. 

Q.     Who  said  that? 

A.  Well,  when  I  u'ot  oif  the  train,  why,  the  Pull- 
man— the  man  on  the  train  he  said,  ''Here  the 
train  comes." 

Q.  That  was  the  Pullman  man  on  the  other 
train?  A.     Yes. 

Q.     He  told  you  to  take  this  train? 

A .  Yes,  supposed  to  take  this  next  train,  the 
first  train  that  came,  so  everybody  went  out  there 
together  to  get  on  that  train.  I  supposed  it  was  the 
train  we  were  supposed  to  get  on.  [9] 

Q.  Tell  the  Court  just  what  happened  when  you 
started  to  get  on  that  train. 

A,  I  v/ent  down  to  the  front  end  of  the  train  and 
the  conductor  looked  at  me  and  said,  ''Here,"  he 
said,  "you  have  to  go  back  to  the  back  end  to  where 
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that  conductor  is  up  there,"  so  I  walked  back  to 
where  the  conductor  was  up  there  and  there  was  a 
porter  standing  down  there  to  help  me  up  but  the 
conductor  said — the  conductor  wasn't  going  to  let 
me  on  the  train,  so  I  said,  "I  don't  know  why."  I 
said,  '*I  have  got  my  ticket  and  everything,"  and  he 
said  to  the  porter,  "Let  her  on  there,  then,"  so  the 
porter  helped  me  up  onto  the  train. 

Q.     Then  what  happened? 

A.  Then  I  went  in  there,  then.  The  conductor 
came  in,  and  they  only  had  an  upper  berth  for  me. 
I  told  the  conductor  I  didn't  want  no  upper  berth; 
I  was  supposed  to  have  a  lower  berth,  and  my  sister 
had  told  me  not  to  take  an  upper  berth,  and  I  said, 
*'I  ain't  supposed  to  go  up  in  that  upper  berth," 
and  he  said,  ''Well,  that  is  the  only  thing  there  is." 
So,  it  wasn't  made  up  and  the  porter,  he  was  making 
it  up  and  I  stood  there  and  talked  with  the  conduc- 
tor. I  didn't  want  to  go  up  in  that  berth,  so  then  the 
conductor — the  porter  got  the  bed  m.ade  u])  and  he 
said,  "All  right,"  so  the  conductor  said,  "You  go 
over  there  and  the  porter  will  take  care  of  you,"  so 
I  went  over,  and  he  had  a  little  ladder  up  there  and 
helped  me  up  into  the  bed,  and  then  he  went.  I 
never  seen  anything  more  of  him.  [10] 

Q.  Why  didn't  you  want  to  get  up  in  the  upper 
berth? 

A.  Because  my  sister's  husband  is  a  railroad 
man  and  they  have  rode  on  trains  lots.  T  don't 
i  :now  why,  but  she  always  insisted  on  having  a  lower 
berth. 
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Q.     Had  you  ever  ridden  on  a  train  before? 

A.     I  never  had  seen  an  inside  of  a  sleeper  before. 

Q,  You  had  never  been  in  a  Pullman  or  sleeper 
before*?  A.     Never  had  seen  one,  no. 

Q.     Did  you  explain  that  to  the  porter  *? 

A.  Yes,  I  told  him,  "This  is  all  Greek  to  me." 
I  said  to  the  porter  I  never  had  any  idea  in  the 
world  how  this  is  in  here,  this  is  the  first  time  I  was 
ever  in  one  of  these  places,  and  I  still  insisted  to 
him  I  did  not  want  to  get  up  on  that  ladder  into  that 
high  berth. 

Q.     Did  he  say  anything  to  you? 

A.     He  never  spoke  to  me. 

Q.     Never  said  a  word  to  you? 

A.     He  never  spoke  to  me. 

Q.  Was  the  conductor  there  when  you  got  into 
the  berth? 

A.     No,  I  didn't  see  the  conductor. 

Q.  Did  anybody  tell  you  anything  about  the  use 
of  the  upper  berth  ?        A.     Not  one  word. 

Q.  Was  the  berth  made  up  when  you  got  on  the 
train  ? 

A.  No,  it  was  not.  He  made  it  up  while  I  was 
standing  there.  [11] 

Q.  Did  he  pull  the  thing  down,  or  was  it  already 
down?  A.     What? 

Q.     You  know  how   an   upper   berth   folds   up? 

A.  I  don't  know  a  thing  about  it.  I  don't  even 
— I  don't  know  anything  about  that  upper  berth. 
I  don't  know  whether  they  fold  up  or  what  they  do. 
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Q.  Do  yon  know  if  the  berth  was  up  when  you 
got  in  the  car?   Did  you  notice  that? 

A.     No.  I  don't  know  if  it  was  folded  or  not. 

Q.  You  said  something  in  your  deposition  about 
somebody  being  in  the  berth? 

A.  Yes.  There  was  a  man,  I  am  sure,  come  down 
out  of  that  berth  when  I  was  standing  there.  He 
came  walking  right  straight  up  and  walked  past 
us  and  went  on  out. 

Q.  If  a  man  got  out  of  the  berth,  it  would  have 
had  to  have  been  down? 

A.  I  suppose  it  would.  I  don't  know.  I  don'f 
know  how  those  berths  worked.  I  couldn't  say,  be- 
cause I  don't  understand  them  things. 

Q.     You  know  he  made  it  up? 

A.  Yes,  I  know,  because  I  had  to  stand  there  at 
his  back  and  wait  until  he  made  it  up. 

Q.  Was  there  quite  a  bit  of  confusion?  You 
were  pretty  mad,  weren't  you? 

A.  Yes,  I  was  mad,  and  I  was  scared  to  get  away 
up  in  that  high  place. 

Q.  You  objected  to  both  the  porter  and  the  con- 
ductor? A.     I  did.    I  told  them 

Q.  The  porter  went  ahead  and  made  up  the  berth 
while  you  were  talking?  A.     Yes. 

Q.  What  did  you  do  after  you  got  ujj  in  the 
berth? 

A.  AYell,  I  just  slipped  off  my  slippers  and  my 
hat.  That  is  all  I  could  do  and  I  just  laid  down  with 
all  my  clothes  and  everything  on;  just  took  off  my 
slippers  and  hat  and  laid  down. 
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Q.     Were  there  any  curtains? 

A.     I  never  seen  no  curtains. 

Q.     Did  the  porter  pull  any  curtains'? 

A.     He  didn't. 

Q.     Did  he  say  anything  to  you  about  them? 

A.     He  never  mentioned  a  thing,  never  one  time. 

Q.     He  walked  away,  did  he? 

A.  He  didn't  speak  to  me;  just  put  up  the  lad- 
der and,  when  I  got  up  in  the  berth,  he  walked 
away.  I  never  saw  him  again  until  two  hours  or  so 
later. 

Q.     There  was  no  cloth  or  webwork  there? 

A.  There  was  nothing.  I  seen  the  rest  of  them 
had  curtains  and  I  wondered  then  v/here  in  the 
world  all  the  rest  of  them  got  their  curtains  and  how 
come  I  couldn't  get  any.  I  noticed  the  rest  of  them 
had  them  but  I  didn't  have  any.  [13] 

Q.     How  long  was  it  before  you  went  to  sleeji? 

A.  I  couldn't  say  just  exactly  how  long  but  I 
don't  think  very  long.  I  fell  asleep  and — I  don't 
know;  I  probably  slept  an  hour  and  a  half,  some- 
thing like  that;  couldn't  say  how  long.  When  I 
woke  up,  I  was  thirsty.  I  had  eaten  a  big  dinner 
and  my  sister  had  fixed  me  a  big  lunch.  I  woke  up 
and  I  was  thirsty  and  wanted  a  drink. 

I  didn't  know  how  I  was  supjiosed  to  get  a  drink, 
so  I  saw  a  little  bell  on  the  side  of  the  wall  and  I 
pushed  that  little  bell  and  then  the  porter  came  and 
I  asked  him  if  I  couldn't  have  a  drink  of  water  and 
he  went  back  there  and  he  fetched  me  a  little  cup 
with  water,  and  he  just  handed  it  to  me  and  went. 
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He  never  spoke  to  me  and  I  didn't  speak  to  him. 
Had  a  drink  of  water  and  laid  back  again  and  went 
to  sleep. 

Q.  Were  the  curtains  drawn  when  the  porter 
came  there?  A.     No. 

Q.     You  were  pretty  tired  out? 

A.  Yes—  Well,  I  was  tired.  I  had  been  on  the 
other  train  since  8  o'clock. 

Q.  You  had  not  taken  your  clothes  off  in  that 
time  ? 

A.     No.    There  was  nothing  there  to  hide  me. 

Q.     Then  what  happened? 

A.  I  laid  back  there,  and  I  was  flat  on  my  back, 
just  like  laying  on  this  table.  I  was  laying  on  my 
back.  I  just  woke  up  and  when  I  woke  up  I  kind 
of  raided  my  head  and  the  next  [14]  thing  I  hit  the 
floor. 

Q.  Was  there  anything  there  to  stop  you  from 
rolling  out  of  the  berth  ? 

A.     Absolutely  nothing,  no  mere  than  this  tabic. 

Q.  You  were  not  trying  to  get  out  of  the  beii:]i 
or  anything? 

A.  No,  I  didn't  even  raise  up.  I  just  vv'oke  ;.,) 
and,  as  I  went  to  raise  my  head  up,  the  next  tliiir:- 
I  knew  I  hit  Ihe  floor. 

Q.     Tell  what  happened  after  you  hit 

A.     After  I  hit  the  floor,  I  don't  knovs^  who 
I  v/as  knocked  out  or  not;  couldn't  say  about  that 
but,  anyway,  I  was  laying  there,  trying  to  ]•  " 
my  shoulders  up,  trying  to  get  up,  and  the  co-ndr 
came  along  and  he  had  his  flashlight  in  !i:*s  1:  .:a 
and  he  said,  ''What  did  you  do?  Fall  out  of  bed?'' 
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I  said,  ''Yes,  I  fell  out  of  bed,"  so  he  came  over 
to  me  and  knelt  down  by  me.  He  was  starting  to 
raise  me  up  by  the  shoulders  and  just  about  then 
the  porter  came  running  up  to  him  and  the  porter 
was  starting  to  try  to  lift  me  up,  and  I  passed  out. 
I  don't  know  when  they  carried  me  out,  then.  I 
didn't  know  anything  more. 

The  next  time  I  came  to  any  at  all  was  when  they 
was  taking  me  off  the  train  at  Redding.  I  just  barely 
realized  that  they  was  moving  me  around  and  tak- 
ing me  down  some  steps.  I  realized  that  and  I  heard 
a  man  say,  "We  will  just  put  her  in  here."  I  real- 
ized I  was  riding  in  something,  but  wasn't  enough 
out  to  know  what  w^as  going  on.  I  realized  when  the 
rig  stopped;  [15]  I  heard  a  lady  say,  '''Well,  I  will 
rush  back  quick,"  and  I  guess  they  held  the  train 
while  the  lady  went  with  me,  and  then  I  passed  out 
again.   I  didn't  know  anything 

Q.     You  passed  out  a  second  time  ?  A.     Yes. 

Q.     You  woke  up  in  a  hospital,  did  you? 

A.  I  woke  up  when  they  was  going  to  the  X-ray 
place. 

Q.  That  was  the  first  time  you  knew  you  had  a 
broken  leg? 

A.  Yes.  I  began  to  holler.  I  asked  them  why 
they  had  hurt  my  leg  and  the  nurse  said,  "Don't 
you  know  you  have  got  a  broken  leg?"  And  I  said, 
"No."  And  she  said,  "You  have." 

Q.     Who  treated  you  in  Eedding? 

A.     Didn't  anybody. 
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O.     You  had  a  doctor  down  there? 

A.  I  was  supposed  to  have  one  but  he  didn't  do 
nothing.  All  he  done  was  give  me  hypos.  He  never 
touched  me. 

Q.  How  long  were  you  in  the  hospital  at  Red- 
ding? A.     Was  there  four  days. 

Q.     And  then  you  cam.e  up  to  Portland? 

A.     Yes. 

Q.  Your  husband  came  down  and  took  you  up  to 
Portland? 

A.  Yes,  he  come  down.  He  thought  that  he  was 
going  to  take  me  to  a  railroad  hospital  in  Los  An- 
geles. They  had  sent  him  word  here  they  was  mov- 
ing me  and  taking  me  to  San  Francisco,  so  he 
bought  a  ticket  straight  through  to  San  Francisco, 
and  [16]  then  the  next  day,  my  sister — I  told  her 
he  was  coming  and  she  said,  ' '  Heavens,  I  have  got  to 
meet  that  train  and  head  him  off,"  so  she  went  down 
to  the  train  and  headed  him  off. 

Q.     Then  he  brought  you  back  up  to  Portland  ? 

A.     Yes. 

Q.     Who  treated  you  in  Portland? 

A.     Dr.  Thatcher. 

Q.     That  is  Dr.  H.  Thatcher? 

A.     I  don't  know  what  his  first  name  is. 

Q.     He  is  with  Dr.  Blair,  is  he  not  ? 

A.     Yes. 

Q.     Tell  the  Court  what  Dr.  Thatcher  did  for  you. 

A.  They  got  me  in  the  hospital  about  7  o'clock 
in  the  evening 
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Q.     Don't  go  into  too  much  detail. 

A.  The  next  morning,  Dr.  Thatcher — they  took 
me  up  and  put  me  out  and  Dr.  Thatcher  set  my  leg. 
He  had  to  peg  my  leg — he  drove  a  peg  clear  through 
the  bone  of  my  leg,  clear  through  the  bone. 

Q.     Down  by  your  knee  ? 

A.  Between  the  knee  and  ankle.  You  can  see 
the  scar  on  both  sides  where  it  went  in.  He  had  to 
drive  a  peg  clear  through  there,  and  then  they  had 
to  put  me  up  on  a  kind  of  a  little  ladder,  my  leg; 
then  they  had  to  put  a  frame  up  of  some  kind  with 
a  heavy  weight  at  the  end  here. 

Q.     They  had  your  leg  in  traction  ? 

A.  Yes,  about  six  weeks  that  they  had  weights 
pulling  on  my  leg. 

Q.  I  thought  you  told  me  yesterday  it  was  less 
than  eight  weeks  ? 

A.     No,  that  I  was  in  the  hospital. 

Q.     You  were  in  traction,  then,  for  six  weeks? 

A.     Yes. 

Q.  And  were  in  the  hospital  for  three  days  less 
than  eight  weeks'? 

A.  They  took  me  down  from  there  and  put  me 
in  a  whole  body  cast. 

Q.     How  long  were  you  in  that  bod}^  cast  ? 

A.     I  was  in  there  two  months. 

Q.     A  part  of  that  time  you  were  at  home  ? 

A.     Yes. 

Q.  Did  you  have  a  nurse  while  you  were  at 
home? 
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A.  I  had  a  practical  nurse,  yes,  because  there 
had  to  be  somebody  with  me  every  minute  of  the 
day  and  night. 

Q.  After  you  got  out  of  the  body  cast,  how  long 
was  it  before  you  could  get  up  and  around  ? 

A.  Oh,  it  was — I  don't  know  just  how  long,  but 
it  was  a  long  time.  It  has  been  about  a  year  that  I 
went  around  on  one  crutch;  couldn't  hardly  get 
aromid  at  all  or  get  any  rest  or  anything,  and  they 
got  me  a  wheelchair  and  I  went  around  in  the  house 
on  a  wheelchair  for  a  long  time. 

Q.  For  over  a  year,  then,  you  had  to  go  around 
on  crutches  or  [18]  in  a  wheelchair  ? 

A.     Oh,  yes. 

Q.  How  long  has  it  been  since  you  were  able  to 
get  around  on  one  crutch  ? 

A.     Been  going  with  one  about  three  months. 

Q.     Does  it  seem  to  get  any  better  ? 

A.  No,  it  don't.  I  walk  a  little  bit  on  my  leg  and 
then  it  gives  way  and  I  am  right  back— worse  than 
ever.  Don't  seem  to  get  any  strength  in  that  leg. 

Q.     Do  you  have  any  trouble  dressing  ? 

A.  Yes.  I  can't  dress  myself.  I  can't  bend  my 
leg.  My  husband  has  to  wake  me  up  about  5  o'clock 
in  the  morning,  before  he  goes  to  work,  and  put  on 
my  stockings  and  my  underwear  and  then — or  else 
I  have  to  ask  someone  over  to  do  it,  or  else  go  with- 
out any.  It  is  impossible.  I  can't  put  them  on.  I 
can't  take  a  ])ath  by  myself.  I  can't  do  nothing.  I 
am  in  bed  moie  time  than  I  am  up.    I  go  ai'ound 
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trying  to  do  a  little  work  and  then  lay  down.   I  get 
up  a  while  and  then  lay  down  because  I  can't  be 
on  my  leg  very  long. 

Q.     You  don't  think  you  are  getting  much  better? 

A.     No,  I  can't  see  that  I  am. 

Q.  What  other  injuries  did  you  sustain  than 
the  injury  to  your  knee? 

A.  The  bone  in  my  foot  was  broken.  I  suffer 
with  that  about  as  much  as  in  my  knee,  and  then 
the  place  where  he  pegged  it,  I  suffer  terrible  Avith 
that.  My  whole  leg,  clear  down  where  he  pegged 
it  to  my  foot  pains  me  terrible. 

Q.  What  about  any  injuries  to  the  other  parts 
of  your  body  ? 

A.     My  back  right  here  is  hurt.   I  don 't  know 

Q.     When  you  say  ''right  here"  tell  where. 

A.  Well,  it  is  right  on  the  ribs.  I  don't  know 
if  it  is  the  ribs.  Dr.  Thatcher,  he  can  tell  you.  I 
told  him  one  day,  and  he  said,  "Well,  I  just  wouldn't 
worry  about  it"  so  I  guess  there  can't  be  nothing 
done  about  it.   I  sure  do  suffer  with  it. 

Q.     Do  you  have  any  other  injuries  ? 

A.  Yes,  my  neck  is  hurting.  I  just  suffer  all  the 
time,  steady,  day  and  night  from  pain  in  my  neck 
and  head;  just  a  dull  hurt  in  my  head  all  the  time. 

Q.     Does  your  head  ache  ? 

A.  Yes.  Sometimes — my  whole  body  just  aches, 
not  only  just  the  pain  in  my  neck  and  head. 

Q.  Ever  take  pills  or  anything  for  that  con- 
dition? 
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A.  No,  don't  take  nothing.  Dr.  Thatcher  told 
me  to  take  some  pills  when  it  got  so  I  couldn't  stand 
it  any  other  way,  and,  once  in  a  while,  I  takc>  aspirin, 
but  that  is  all. 

Q.  How  is  this  pain  in  your  back?  About  the 
same? 

A.  Yes,  it  pains  me  all  the  time;  just  suffer  with 
it  all  the  time. 

Q.  How  about  your  headaches  ?  Are  they  getting 
less  severe? 

A.  No,  just  a  steady  hurt,  aching  in  my  head 
all  the  time,  and  my  neck,  it  seems  to  move  different 
places,  like  on  a  pivot;  it  just  moves  around  and  I 
haven't  much  control  of  it  until  it  seems  to  get  back 
in  place  again. 

Q.     Do  you  know  how  much  your  doctor  bills 
amounted  to?  Dr.  Thatcher's  bill? 
A.     Yes,  I  have  it  wrote  down. 
Q.     You  have  that  all  written  down? 
A.     Yes. 
Q.     Do  you  have  that  with  you  ? 

A.     Yes,  I  think  I  have  it  with  me.   I  wrote  them 
off  the  bills. 

Mr.  Strayer :     Are  these  bills  that  have  been  paid  ? 

Mr.  Ryan:     I  don't  know  whether  have  all  been 
paid  or  not. 

A.     No,  they  are  not. 

Q.     I    will    show   you    Plaintiff's    Identification 
No.  1.  A.     This  is  Dr.  Thatcher's. 
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Q.     Yes,  that  is  it. 

A.  That  is  it,  four  hundred.  That  is  right.  That 
is  the  bill  he  sent  me. 

Q.  That  is  for  services  rendered  as  a  result  of 
this  accident?  A.    Yes. 

Q.  I  will  show  you  Plaintiff's  Identification  No. 
2,  this  bill  of  St.  Vincent's  Hospital.  Is  that  the 
hospital  bill,  St.  Vmcent's  Hospital?  A.     Yes. 

Q.     $518?  A.     Yes. 

Q.     That  is  your  final  statement  ?  A.     $518. 

Q.  You  got  several  bills  from  St.  Vincent's  Hos- 
pital ?  A.     Yes. 

Q.  The  hospital  bill  is  for  all  the  time  you  were 
there  in  connection  with  these  injuries? 

A.     Yes. 

Q.     That  is  $518?  A.     Yes. 

Q.  You  expended  certain  monej^s  for  ambulances, 
did  you  not? 

A.  Yes.  When  I  was  in  the  body  cast  at  home, 
there  was  a  sharp  corner  right  on  my  hip  which  just 
dug  right  into  my  hip  and  I  was  so  sore  with  it  that 
Dr.  Thatcher  ordered  him  to  get  a  taxicab  and  take 
me  up  to  the  hospital  and  he  just  took  me  many 
times  to  the  hospital  and  have  the  doctor  try  to  skin 
some  of  that  off. 

Q.  Do  you  know  how  much  was  spent  for  those 
bills? 

A.     $48  for  the  ambulance.    We  had  to  pay  tlie^ 
ambulance  to  take  me  over. 

Q.     $48  for  the  ambulances,  altogether? 

A.     Yes. 
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Q.     I  understood  it  was  $70  for  ambulances  ? 

A.  Well,  it  was.  We  had  to  pay  the  ambulj^nce 
to  take  me  there. 

Q.     Altogether  it  was  $70'? 

A.     Yes,  altogether. 

Q.  You  do  not  have  receipts  for  a  lot  of  those 
bills'?  A.     No. 

Q.  I  show  you  what  receipts  we  have  here 
(Plaintiff's  Identification  No.  3).  Those  are  the 
bills  you  paid,  are  they  nof? 

A.  Yes,  they  are.  Buck  Ambulance  Company, 
that  is  the  one  we  always  had.  That  is  my  signa- 
ture on  there. 

Q.  You  did  not  get  any  receipts  from  the  taxi- 
cabs'? 

A.  No.  Spent  a  lot  of  money  for  taxis  because 
up  until  the  last  month  or  so  I  had  to  have  a  taxi 
to  get  wherever  I  went.    I  couldn't  ride  the  bus. 

Q.  What  was  your  hospital  bill  at  Redding? 
What  was  the  hospital  bill  at  the  Redding  Hospital  ? 
I  can  show  you  this  (Plaintiff's  Identification 
No.  4).  A.     Yes.    That  was  $58. 

Q.     $58?  A.     Yes. 

Q.     You  also  got  a  wheelchair,  did  you  not? 

A.  Yes.  He  tried  to  get  me  so  I  could  go  around 
in  the  house  and  go  out  on  the  front  porch  in  a 
wheelchair.  ' 

Q.  Is  this  the  bill  for  the  wheelchair  (Plaintiff's 
Identification  No.  5)  ?  A.     Yes,  that  is  it. 

Q.  How  much  did  yon  pay  the  doctor  at  Red- 
ding? 
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A,     Paid  liim  $10,  but  that  was  not  the  railroad 
doctor.  [23] 

Q.     You  paid  your  own  doctor  $10  *? 

A.     Yes.    I  paid  him  to  fix  my  leg  up  so  I  could 
travel  with  it  from  Redding  to  Portland. 

Q.     You  have  no  receipt  for  that? 

A.     No.     He  didn't  give  me  no  receipt. 

Q.     How  much  did  you  pay  your  nurse? 

A.     $200  altogether. 

Q.     You  do  not  have  a  receipt  for  that? 

A.     Grolly,  I  have  got  one  at  home  but  I  didn't 
bring  it  with  me. 

Q.     How  long  did  she  w^ork  there  ? 

A.     She  worked  there  for  over  two  months. 

Q.     And  you  paid  her  $200?  A.     Yes. 

Q.     In  addition  to  that,  3^ou  spent  some  money 
for  medicines?  A.     Yes. 

Q.     Do  you  know  how  much  that  was? 

A,     No.    We  had  bills  for  all  of  those  things — it 
is  $14.15. 

Q.    $14.15?     $14.15  for  medicines? 

A.     Yes. 

Q.     You  spent  $10  for  fixing  a  bell  so  you  could 
ring  a  bell  and  get  a  nurse? 

-  A,     Yes,  we  had  to  have  a  special  fixture  on  there 
so  I  could  get  her  in  a  minute. 

Q.     Your  husband  went  down  to  Redding  to  bring 
you  home?  A.     Yes.  [24] 

Q.     How   much   did  he   spend   going   down   and 
your  fare  home? 
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Mr.  Strayer:  Objected  to  as  immaterial,  your 
Honor. 

The  Court:     Sustained. 

Mr.  Ryan:  Is  there  any  objection  to  the  reason- 
ableness of  the  charges'? 

Mr.  Strayer:    No,  I  think  not. 

Mr.  Ryan:  Is  there  any  objection  to  the  intro- 
duction of  these  exhibits  in  evidence? 

Mr.  Strayer:     No. 

The  Court:     They  may  be  received. 

(Statement  of  Dr.  H.  Thatcher  for  profes- 
sional service,  $400,  thereupon  received  in 
evidence  and  marked  Plaintiff's  Exhibit  No.  1. 

(Statement  of  St.  Vincent's  Hospital,  dated 
10/16/46,  in  amount  $518,  account  Mrs.  Albert 
Teutschman,  thereupon  received  in  evidence 
and  marked  Plaintiff's  Exhibit  No.  2. 

(Group  of  ambulance  bills  thereupon  re- 
ceived in  evidence  and  marked  Plaintiff's  Ex- 
hibit No.  3. 

(Statement  of  Memorial  Hospital,  Redding, 
California,  in  amount  $58,  thereupon  received 
in  evidence  and  marked  Plaintiff's  Exhibit 
No.  4. 

(Statement  of  Abbey  Rents,  wheelchair,  in 
amount  $5.50,  thereupon  received  in  evidence 
and  marked  Plaintiff's   Exhibit   No.   5.)    [25] 

Mr.  RA^an:    You  mav  cross-examine. 
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Cross-Examination 
By  Mr.  Strayer: 

Q.  How  long  ago  was  it  you  originally  hurt  your 
right  leg? 

A.     It  has  been  about  sixteen  years  ago. 

Q.  That  was  when  a  vacuum  cleaner  fell 
against  it?  A.     Yes. 

Q.     Were  you  working  at  that  time? 

A.     Yes,  I  was. 

Mr.  Ryan :  If  the  Court  please,  Dr.  Thatcher 
is  here  and,  if  there  is  no  objection,  we  would  like 
to  ;|)ut  him  on  at  this  time. 

Mr.  Strayer:    Certainly. 

(Witness  temporarily  excused.) 

„    .  ,^,^.,v.:         DR.  H.  THATCHER 
was ,  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiff  and,  being  first  duly  sworn,  was  exam- 
ined and  testified  as  follows : 

■  '■  Direct  Examination 

By  Mr.  Ryan: 

.  Q.  Dr.  Thatcher,  you  are  a  licensed  physician 
and  surgeon  in  the  State  of  Oregon,  are  you  not? 

A.    Yes. 

Mr.  Strayer:  We  will  admit  the  doctor's  quali- 
fications. 

Q.  (By  Mr.  Ryan)  :  Are  you  acquainted  with 
Mrs.  Teutschman,  the  plaintiff  here  ?  A.     Yes. 
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Q.  Will  you  give  a  record  of  your  acquaintance- 
ship with  her  case? 

A.  This  lady  came  in  to  St.  Vincent's  Hospital, 
in  January  some  time  for  treatment  for  a  fall. 
She  had  a  fracture  of  the  right  femur  at  the  junc- 
tion of  the  upper  and  middle  thirds.  She  came  in 
to  St.  Vincent's  as  a  staff  case.  I  mean  by  that 
that  she  was  attended  by  the  resident,  the  surgical 
resident,  and  at  that  time  the  surgical  resident  was 
Dr.  Henderson.  He  took  care  of  this  case  but  it 
was  supervised  by  Dr.  Pasquesi  and  myself.  Dr. 
Pasquesi  was  working  for  me  at  that  time. 
The  Court:  Did  you  do  the  surgery? 
A.     No,  sir,  I  didn't. 

Were  you  present  when  it  was  done?  [27] 

I  can't  say  that  I  was. 

Was  your  assistant  present?  A.     Yes. 

Did  he  do  it? 

Well,  yes,  he  supervised  it. 

How  do  you  spell  his  name? 

P-a-s-q-u-e-s-i.  After  the  fragments,  the 
upper  and  lower  fragments,  were  lined  up,  gotten 
into  as  straight  a  line  as  we  could  get  them,  and 
there  was  enough  callus  formed  so  that  the  with- 
drawal of  the  pin  did  not  make  the  fragments  slip, 
she  was  put  into  a  spica  cast. 

Q.  (By  Mr.  Ryan)  :  Did  she  receive  treatment 
from  you  personally  after  that? 

A.  I  saw  Mrs.  Teutschman  when  I  took  her  cast 
off  and  reviewed  her  X-ray  pictures  and  took  her 
east  off  and  I  believe  after  that  she  came  to  my 
office  as  my  patient. 
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Q.  Was  there  any  complaint  made  by  Mrs. 
Teutschman  other  than  the  injury  to  her  leg? 

A.  Yes,  she  complained  of  pain  in  her  neck; 
complained  of  pains  in  her  neck  at  the  right  side 
which  she  said  affected  the  control  and  movement 
of  the  head,  and  said  that  these  pains  were  worse 
at  night.  She  had  not  complained  of  those  in  the 
hospital  because  I  looked  over  the  record 

The  Court:  She  just  said  she  had  pain  in  her 
back  when  she  talked  to  you,  or  do  you  have  any 
recollection  of  that?  [28] 

A.  No,  sir.  Yes — Well,  she  had  not  complained 
of  it.  She  complained  of  those  things  after  she 
came  to  my  office.  X-ray  pictures  were  taken  of 
her  cervical  vertebrae  and  her  back,  lumbar  verte- 
brae, and  at  that  time  there  was  no  bony  abnormal- 
ity seen  in  these  X-ray  pictures. 

Q.  (By  Mr.  Ryan)  :  Were  any  X-rays  taken  of 
her  foot?  A.     I  don't  recall  it. 

The  Court:  He  said  the  pictures  of  her  back 
and  her  neck  showed  no  bony  abnormality. 

Mr.  Ryan :    I  wondered  about  the  foot. 

•  The  Court:  You  think  maybe  there  is  a  picture 
there  ? 

Mr.  Ryan:  Yes.  He  said  he  did  not  recall 
whether  he  had  one  taken  or  not. 

The  Court:     Ask  her. 

The  Plaintiff:  No,  I  don't  think  he  took  one 
of  the  foot.     He  never  X-rayed  the  foot. 
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The  Court:  Suppose  you  look  over  your  notes. 
There  is  no  hurry  about  it.  Look  over  your  notes 
and  see  if  there  is  any  record  about  her  foot,  either 
before  or  after  the  hospital  treatments. 

A.  No,  I  haven't  any  record  of  her  complaint 
about  her  foot. 

The  Plaintiff.  I  know  one  time  when  I  was  down 
to  the  office  I  told  him  about  it  and  I  said  that  bone 
was  broken,  with  the  pain  I  was  suffering,  and  you 
said  it  was. 

A.     I  do  not  recollect  it  at  all.  [29] 

The  Plaintiff:    Yes. 

Q.  (By  Mr.  Ryan)  :  Was  there  any  evidence  of 
osteomyelitis  ? 

A.  I  would  have  to  look  this  over.  The  record 
shows  that  there  was  some  osteomyelitis,  some  pre- 
vious injury  to  the  hip,  which  she  reported  as  a 
previous  injury.  ' 

The  Court :  Mr.  Stray er,  does  the  defendant  con- 
tend that  there  is  a  relation  between  this  osteomye- 
litis and  the  fracture  of  the  leg? 

Mr.  Strayer:  I  think  only  in  the  sense,  your 
Honor,  that  it  would  have  weakened  the  bone  so 
it  would  have  made  it  more  easily  broken. 

The  Court:  I  don't  see  what  difference  that 
would  make. 

Mr.  Strayer:  It  does  not,  except  as  bearing  on 
the  manner  in  which  the  accident  happened. 

The  Court :  Do  you  expect  to  have  medical  testi- 
mony ? 

Mr.  Strayer:     No,  your  Honor. 
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The  Court:  Just  take  your  time,  Doctor.  You 
will  be  the  only  man  in  the  case,  the  only  medical 
man  in  the  case.  We  cannot  expect  you  to  remem- 
ber all  these  things. 

A.  This  is  not  the  way  we  take  care  of  private 
cases,  as  a  rule,  and  it  makes  it  a  little  difficult  to 
remember.  These  staff  cases  are  taken  care  of  by 
the  staff  and  they  are  only  overseen  by  them. 

I  do  not  see  any  evidence  of  any  osteomyelitis 
in  this  picture,  these  pictures  here.   [30] 

The  Court :  Her  testimony  is  that,  while  she  was 
employed  doing  janitor  work  in  an  office  building 
some  years  ago,  she  was  struck  in  the  groin  with 
a  vacuum  sweeper,  according  to  her  deposition 
which  I  read  last  night,  and  she  said  that  never 
healed  up  altogether.  Did  that  Eedding  doctor 
speak  of  osteomyelitis? 

Mr.  Strayer:  Yes,  in  the  Redding  doctor's  dep- 
osition, he  testified  there  were  two  draining  fistulas 
in  the  upper  femur. 

The  Court:     Where? 

Mr.  Strayer:  The  upper  third  of  the  right 
femur. 

The  Court:  That  is  in  his  deposition  which  you 
expect  to  put  in  evidence? 

Mr.  Strayer:    Yes. 

The  Plaintiff  That  is  way  up  here.  My  break 
is  way  down  here,  below  the  knee. 

A.  I  do  not  see  any  evidence  in  these  pictures. 
These  are  not  very  complete  pictures.  There  must 
liave  been  other  pictures.  There  must  have  been 
other  pictures  taken. 
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Q.  (By  Mr.  Eyan)  :  If  this  condition  did  exist 
in  the  upper  part  of  the  leg,  or  hip,  would  that 
have  a  tendency  to  affect  a  fracture  in  the  place 
where  Mrs.  Teutschman  received  it? 

A.  If  there  was  osteomyelitis  of  the  femur  at 
some  portion  of  the  femur,  you  would  expect  a 
fracture  would  occur  at  the  site  of  the  osteomyelitis. 
There  is  no  fracture,  as  I  recall  it,  at  the  site  of 
the  osteomyelitis.  It  does  not  weaken  the  rest  of 
the  bone.  It  does  not  weaken  the  lower  end  of  the 
bone. 

The  Court:  Here  is  what  the  Redding  doctor 
testified  to  in  his  deposition  when  it  was  taken 
down  there.    I  see  the  point  now. 

"Q.  Can  you  state  what  the  X-rays  did 
show? 

''A.  Show^ed  a  spiral  fracture  of  the  right 
femur,  also  an  osteomyelitis  of  the  left  femur 
with  extra  bony  decalcification  and  decomposi- 
tion. 

"Q.  Did  you  discuss  the  osteomyelitis  with 
the  patient,  Mrs.  Teutschman,  concerning  the 
history  of  it?  A.     Yes. 

''Q.  Did  she  give  you  any  statement  as  to 
that   condition? 

"A.  I  don't  recall  very  clearly  but  she  had 
been  treated  for  it  befoi'e,  she  told  me,  but  I 
don't  recall  where  she  had  been  treated. 
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"Q.  Was  there  any  evidence  of  the  osteo- 
myelitic  condition  on  the  surface  of  the  body? 

"A.  Yes,  there  were  two  draining  fistulas, 
one  near  the  fold  of  the  buttocks  and  one  on 
the  anterior  surface,  as  I  recall  it." 

Mr.  Strayer:  I  think  he  used  the  word  "left" 
femur  in  error. 

The  Court:  That  is  all  we  know  about  osteo- 
riiyelitis.  [32]  Go  ahead  with  your  examination. 

Q.  (By  Mr.  Ryan)  :  What  do  you  think  will 
be  the  result  of  this  leg  condition?  Will  it  be 
stationary  or  will  it  get  better  as  times  goes  on? 

A.  I  don't  know  the  range  of  motion  of  her 
knee  joint.  Usually  the  range  of  motion  increases. 
As  a  rule,  these  cases  get  better  as  time  goes  on, 
in  most  fractures,  because  when  we  encase  them 
in  a  cast  there  is  a  certain  amount  of  limitation  in 
the  joint.  This  usually  clears  up  and  takes  a  long 
time  to  do  it. 

The  Court :    She  says  she  was  in  a  body  cast  for — 
liow  long? 
•  Mi\  Ryan:     Two  months. 

A.     That  is  right. 
-  The  Court:     She  says  she  was  in  the  hospital 
for — ^how  long? 

Mr.  Ryan:  She  was  in  the  hospital,  I  believe, 
eight  weeks. 

a;     That  is  right. 

The  Court:  Then  she  was  at  home,  under  the 
care  of  a  nurse,  for,  how  long  ? 

Mr.  Ryan:     Two  months. 
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The  Court:  Yes.  She  says  she  has  not  been 
able — she  is  not  able  to  put  on  her  stockings  or 
underclothes  or  take  them  off  by  herself,  and  that 
is,  how  long  ago? 

Mr.  Ryan:  She  has  not  been  able  to  do,  that 
right  up  to  now. 

The  Court :     When  was  the  injury  ? 

Mr.  Ryan:  The  injury  was  the  9th  of  January, 
1946. 

The  Court :  That  is  what  I  want  to  know.  Doctor. 
That  [33]  is  going  on  two  years  now. 

A.     It  should  be  stationary  by  this  time. 

Q.  (By  Mr.  Ryan)  :  It  should  be  stationary  by 
this  time"?  A.     Yes. 

The  Court :    She  was  in  a  wheelchair  for  a:  while, 

too.  ;    :/  M-  :  ' 

Q.  (By  Mr.  Ryan)  :  This  condition  of  the  neck, 
would  it  necessarily  show  upon  X-rays  if  a  person 
received  a  blow  or  jar  on  the  neck  that  resulted  in 
headaches  and  pain  on  motion  of  the  neck  ?  Would 
it  necessarily  show  up  in  X-rays? 

A.  Yes,  it  would,  if  it  lasted  that  long.  It  would 
have  to.  It  is  not  possible  to  have  a  muscle  injury 
of  the  neck  and  have  symptoms  continue  this  length 
of  time. 

Q.     Would  the  same  thing  be  true  of  the  back? 

A.  To  a  less  degree.  Your  back  has  to  ■  carry 
more  weight  than  your  neck  does.  Your  neck  only 
carries  the  weight  of  your  head,  while  your  back 
carries  the  weight  of  your  trunk,  and,  as  a  rule, 
back  pains  are  slower  in  getting  well  but,  if  there 
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is  no  bony  al)normality  in  the  back,  then  I  would 
say  eventually,  with  supportive  treatment,  I  mean 
with  a  corset,  and  lack  of  strenuous  activity,  the 
back  should  absolutely  get  well,  if  there  is  no  bony 
abnormality,  but  the  muscle  injuries  do  not  last 
that  length  of  time,  as  a  rule. 
Mr.  Ryan:     That  is  all.  [34] 

Cross-Examination 
By  Mr.  Strayer: 

Q.  I  am  not  sure  I  understand  what  a  surgical 
resident  is. 

A,  Well,  hospitals — May  I  just  divert?  Hos- 
pitals are  coming  under  the  control  of  the  American 
College  of  Surgeons.  To  do  that,  they  have  to  have 
certain  equipment.  The  interns  have  to  go  through 
teaching — they  must  be  taught  by  the  doctors  who 
are  the  heads  of  the  different  staffs.  I  happened 
to  be  the  head  of  the  orthopedic  staff  at  that  time. 
In  the  same  way.  Dr.  Joyce  was  the  head  of  the 
surgical  staff',  and  so  on.  These  interns  must  have 
a  certain  amount  of  instruction,  supervised  in- 
stnK'.tion,  to  come  under  the  American  College  of 
Surgeons  specifications,  to  have  "A"  class. 

So,  when  these  cases  come  in,  they  either  come 
in  to  a  certain  doctor  or  they  come  in  as,  we  call 
them,  staff*  cases;  that  is,  they  are  attended  by  the 
resident;  that  is,  the  boy  that  has  spent  his  intern- 
shi]f  and  then  takes  an  extra  year  in  a  certain 
branch  of  work,  and  this  hoy  took  an  extra  year 
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in  surgery  so,  because  this  was  admitted  as  a  staff 
case,  he  went  along  and  was  supervised  on  every- 
thing that  was  done.  We  usually  assist  those  young 
men  and  in  that  way  make  it  a  teaching  staff  rather 
than  our  doing  it. 

Q.  That  would  indicate  she  came  there,  not  as 
your  patient  but  the  patient  of  any  particular  doctor 
who  came 

A.  Well,  she  came  as  a  staff  case,  because  Dr. 
Henderson  had  [35]  charge  and  was  the  staff  doctor 
at  that  time. 

Q.  When  you  first  had  contact  with  the  case, 
were  you  consulted  about  anything  other  than  the 
injury  to  her  leg?  A.     No,  not  at  first. 

Q.  Can  you  recall  when  you  Avere  first  consulted 
with  regard  to  anything  else? 

A.  Well,  I  don't  recall  whether — I  was  over  Dr. 
Henderson  when  he  put  this  pin  in,  but  I  don't  re- 
call if  I  passed  judgment  on  whether  or  not  the 
cast  should  come  off  and  whether  or  not  the  leg  was 
solid  enough  to  take  the  cast  off  at  the  time. 

Q.  When  did  she  first  make  a  complaint  about 
pain  in  her  neck  and  back? 

A.     I  don't  recall,  but  it  was  in  my  office. 

Q.     That  would  have  been  at  least  two  months'? 

A.  She  may  have  made  those  to  Dr.  Pasquesi 
but  not  to  me. 

Q.  It  was  some  months  after  you  first  saw  her 
in  the  hospital  ?  A.     Yes. 

Q.  When  slie  made  those  complaints,  did  you 
take  other  X-rays? 
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A.  Took  X-rays  of  her  back  and  X-rays  of  her 
neck,  which  included  the  lower  part  of  the  skull 
and  the  cervical  vertebrae. 

Q.     How  long  ago  were  those  X-rays  taken? 

A.     I  don't  recall. 

Q.  And  you  were  unable  to  find  anything  to 
disclose  the  source  of  these  pains  in  the  neck  and 
back?  A.     That  is  right.  [36] 

Q.  There  is  some  talk  about  a  broken  bone  in 
the  foot.  As  I  understand  you,  if  I  understand 
you  correctly,  you  have  no  recollection  of  a  com- 
plaint being  made  about  the  foot? 

A.     That  is  right. 

Q.  You  would  normally  have  had  an  X-ray 
taken  if  there  were  a  complaint  about  pain  or  in- 
jury to  the  foot?  A.     That  is  right. 

Q.  Did  Mrs.  Teutschman  give  you  any  history 
of  how  she  received  the  injury? 

A.     No,  I  didn't  get  au}^  history. 

Q.  You  have  no  information  then  as  to  the  man- 
ner in  which  she  broke  her  leg? 

A.     No,  none  at  all.  | 

Q.  Do  you  recall  anything  at  all  in  regard  to 
evidence  of  osteomyelitis  of  her  leg? 

A.  No,  I  don't  recall  it.  I  vaguely  remember 
something  was  said  of  a  prior  fracture,  evidence 
of  a  subtrochanteric  fracture  on  one  side,  a  previous 
injury,  but  if  a  person  had  osteomyelitis  or  a  drain- 
ing sinus,  then  a  window  or  hole  would  have  to  be 
cut  out  of  her  bodv  cast  in  order  to  treat  those 
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draining  wounds,  and  I  believe  that  was  not  done. 

Q.  The  logical  assumption,  then,  would  be  that 
if  there  had  been  a  draining  fistula  there,  it  had 
dried  up  by  that  time?  A.     Yes. 

Q.     What  is  osteomyelitis,  Doctor?  [37] 

A.  Osteomyelitis  is  an  infection  of  the  bone  it- 
self.   It  usually  affects  the  entire  bone. 

Q.  In  what  way  does  it  affect  the  bone?  Does 
the  bone  decay? 

A.  The  bone  decays.  In  osteomyelitis  there  is 
a  decaying  process  of  the  bone.  It  is  affected  by 
various  types  of  bacteria.  While  it  decays,  it  builds 
up — we  call  the  decayed  portion  the  sequestrum. 
While  a  portion  of  the  bone  is  dying,  due  to  the 
effect  of  this  baterial  action,  it  also  grows — while 
the  decaying  pi'ocess  is  going  on,  a  growing  process 
is  going  on,  a  bone  called  the  involucrum,  so  it  is 
possible  for  a  bone  to  be  almost  entirel}^  replaced 
by  the  so-called  involucrum,  or  new  growth  of  bone 
which  goes  on  at  the  same  time  as  the  sloughing 
of  the  bone  itself. 

Q.     Does  that  cause  the  patient  any  pain? 

A.  In  acute  osteomyelitis,  it  causes  very  severe 
pain  but  in  chronic  osteomyelitis,  as  a  rule,  pain 
is  not  present.  The  worst  feature  about  chronic 
osteomyelitis  is  that  continual  drainage.  The  bone 
Avill  drain  and  drain  and  drain.  Then,  suddenly 
it  will  get  rid  of  small  spicules  of  dead  bone  and 
the  sinus  or  the  opening  will  close  up  and  then 
in  a  few  years  this  all  starts  over  again,  irrespective 
of  accident  or  anything  else. 
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Q.  Mrs.  Teiitschman  testified  about  this  accident 
about  twelve  years  before,  I  think  it  was;  she  had 
this  draining  place  on  her  leg  during  all  these  years, 
and  until  she  went  down  to  [38]  Los  Angeles  in  the 
fall  of  1945,  and  she  said  then  she  had  approxi- 
mately 140  injections  of  penicillin  down  there, 
which  caused  these  sores  to  dry  up.  Wovild  that 
be  consistent  with  the  presence  and  treatment  of 
osteomyelitis  ? 

A.  Acute  osteomyelitis  is  a  very  terrible  thing 
and  occurs  largely  in  younger  people.  It  is  com- 
batted  beautifully  with  the  use  of  penicillin.  We 
have  stopped  many  cases  of  acute  osteomyelitis  by 
the  use  of  injections  of  penicillin. 

However,  when  osteomyelitis  becomes  chronic,  it 
is  absolutely  like  pouring  penicillin  in  the  river. 
It  has  no  effect  on  it.  It  is  considered  by  eminent 
physicians  and  surgeons  and  orthopedists  that  it 
has  no  effect  on  chronic  osteomyelitis  at  all. 

Q.  Would  that  history  I  have  just  related  to 
you  indicate  the  presence  of  chronic  osteomyelitis? 

A.     Well,  you  mean  from  giving  penicillin? 

Q.  No,  I  mean  the  fact  that  following  this  in- 
jury she  had  these  draining  sores  on  her  hip  for 
a  period  of  twelve  years'? 

A.     I  don't  know.    I  would  just  have  to  guess. 

Q.     It  could  have  been  something  else? 

A.     Oh,  yes. 

Q.  Have  you  ever  examined  her  for  the  purpose 
of  determining  wliother  she  had  chronic  osteo- 
mvelitis  ?  A.     No. 
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Q.  It  is  possible  and  consistent  with  the  ex- 
amination that  you  [39]  have  made  tliat  she  has 
been  suffering  from  osteomyelitis? 

A.     Well,  yes,  I  imagine  she  could  have. 

Q.  Before  this  last  accident,  Mrs.  Teutschman 
walked  with  somewhat  of  a  limp  and,  I  believe  she 
testified  in  her  deposition,  one  leg  was  slightly 
shorter  than  the  other.  Would  that  condition  re- 
sult from  osteomyelitis  over  a  long  period  of  time? 

A.  Yes,  because  it  will  affect  the  growth  centers 
of  bone,  causing  shortening. 

Q.  Do<?tor,  Mrs.  Teutschman  has  testified  also 
that  she  has  great  difficulty  in  dressing  in  the  morn- 
ing, putting  on  her  shoes  and  stockings;  she  states 
that  she  even  has  to  have  help  in  doing  all  that. 

From  your  examination  of  her,  have  you  found 
anything  to  explain  that  difficulty  which  she  has? 

A.     No,  sir. 

Q.  Have  you  found  any  evidence  of  any  limita- 
tion of  motion  of  the  knee? 

A.  I  don't  recall  that.  As  I  said  before,  I  don't 
remember  her  limitations  of  motion  in  her  foot  or 
knee — knee  or  hip. 

Q.  Had  she  complained  to  you  of  having  that 
difficidty? 

A.  Well,  I  don't  recall.  She  may  have  and  I 
don't  I'ecall  it. 

Q.  How  often  have  you  seen  her  since  she  was 
a  patient  in  the  hospital? 

A.  I  wouldn't  be  able  to  say.  I  would  say 
probably  once  a  month  or  maybe  sometimes 
oftener.  [40] 
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Q.     That  has  heen  at  your  office? 

A.  At  my  office  or  at  the  hospital  on  Tuesday 
niovniiiiis  ^vhen  we  changed  casts. 

Mr.  Strayer :    I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Ryan: 

Q.     You  say  osteomyelitis  affects  the  whole  bone? 

A.     I  say  it  may  affect  the  whole  hone. 

Q.  Would  that  condition  he  apparent  from  an 
examination  of  these  X-rays,  if  it  existed  at  the 
place  of  fracture?  There  is  no  evidence  of  that, 
is  there,  Doctor?  A.     Xo.  I   see  no  evidence. 

Mr.  Ryan :    That  is  all. 

Recross-Examination 
By  Mr.  Strayer : 

Q.  I  think  the  doctor  in  Redding  testified  that 
the  point  of  the  osteomyelitis  was  above  the  frac- 
ture. When  he  was  asked  by  ^Ir.  Pelay  whether 
they  were  adjacent  or  co-adjacent  with  the  fracture, 
he  said  they  were  not  co-adjacent:  they  were 
adjacent  in  the  sense  they  were  quite  near  together. 
Does  that  have  any  effect  on  your  opinion? 

A.  No,  not  in  the  slightest.  I  understand  from 
these  pictures— nowhere  near  that  fracture;  not 
within  six  inches  or  seven  inches,  so  I  wouldn't  say 
osteomyelitis  has  not  affected  that  fenmr,  in  these 
pictm-e,  and  I  woiddn't  say  it  had  anything  [41]  to 
do  witli  the  fracture,  as  far  as  anything  I  can  see. 

Mr.  Strayer:    That  is  all. 

(Witness  excused.) 
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the  plaintilt'  herein,  having  been  previously  duly 
sworn,  resumed  the  stand  and  was  examined  and 
testified  as  follows: 

Cross-Examination 
(Continued) 
By  Mr.  Strayer: 

Q.     Mrs.    Teutsehman,    going   back   to   the    time 
when  you  fii'st  received  this  injury,  you  were  treated 
by  a  doctor  here  in  Portland,  weren't  you? 
A.     Yes. 

Q.     Dr.  Harromi 

The  Court:     Which  injury? 

Mr.  Strayer:  I  mean  the  first  injury  she  re- 
ceived about  tweh'e  yeai*s  ago. 

A.  Sixteen  years  ago.  I  had  that  injury  at  t]ie 
building. 

Q.  (By  Mr.  Strayer) :  When  did  these  sores  on 
your  hip  develop? 

A.  Well,  it  was  about  six  months  after  the 
vacuum  cleaner  handle  hit  me.  There  was  a  knot 
come  and  Dr.  Harroun  lanced  it.  Then  he  called 
it  a  sub-flesh  abscess.  He  still  says  today  that  is 
what  it  is.  [42] 

Q.     One  of  these,  or  two  of  them?  A.     One. 

Q.    Just  one?  A.     Just  one  of  them. 

Q.     That  is  all  you  ever  had,  just  the  one? 
A.     Yes. 

Q.     Did  that  drain  rather  continuously? 
A.     Well,   yes.     Dr.   Harroun   told   me,   he   said 
they  have  them  and  you  can  have  it  a  lifetime. 
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Q.  That  is  what  he  told  you  when  he  was  treat- 
ing you  for  it?  A.     Yes. 

Q.     When  did  he  stop  treating  you? 

A.  Oh,  I  haven't  seen  Dr.  Harroun  for  fourteen 
or  fifteen  years,  I  don't  think. 

Q.     At  that  time  did  you  walk  with  a  limp? 

A.     Very  little;  kind  of  favored  that 

Q.  But  before  you  had  that  injury,  did  you 
walk  with  a  limp?  A.     Oh.  no. 

Q.  I  think  you  said  in  your  deposition,  when 
your  deposition  was  taken,  that  one  leg  was  shorter 
than  the  other? 

A.  Well,  it  could  have  been,  but  it  did  not  make 
me  limp  enough  to  hardly  notice  it.  I  could  walk — 
If  I  would  think  about  what  I  was  doing,  I  would 
walk  just  the  same. as  I  ever  did.  You  can  get  in 
the  habit  of  limping  along. 

Q.  After  that  first  injury,  sixteen  years  ago, 
was  that  getting  [43]  a  little  worse?  A.     No. 

Q.     Seemed  to  be  about  the  same? 

A.  Yes;  my  leg  was  just  as  strong  as  it  was 
before  it  was  hurt.  I  could  work  and  do  the  same 
as  I  ever  did.  I  worked  in  the  Iniilding  four  years 
after  that.     I  never  did  quit  working  with  it. 

Q.  Then,  after  you  quit  working  in  the  building, 
you  continued  working  in  your  apartment  house, 
you  and  your  husband  ? 

A.  No,  he  didn't  help  me.  I  run  the  apartment 
house  by  myself.  I  did  all  the  work  of  laundering 
for  the  apartment  house  and  took  in  washing  and 
ironing  besides.    I  used  to  do  extra  work. 
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Q.  Then,  when  you  went  down  to  California, 
your  sister  and  her  husband  wanted  you  to  come 
down  and  stay  with  them  for  a  while? 

A.     Yes.    I  went  down  to  visit  them. 

Q.  Did  you  have  any  intention  of  taking  treat- 
ments when  you  went  down  there? 

A.     No,  I  didn't. 

Q.  How  did  it  happen  you  took  these  penicillin 
treatments  ? 

A.  My  sister  was  treating  with  a  doctor  down 
there.  She  had  heard  so  much  about  penicillin 
shots  for  things  like  that;  she  had  heard  rumors 
about  treatments  with  penicillin  and  they  had  such 
wonderful  success;  she  talked  me  into  trying  it 
anyway,  which  I  did. 

Q.  As  you  remember,  you  had  140  injections  of 
penicillin?  [44]  A.     Yes. 

Q.  That  must  have  been  over  a  period  of  several 
months  ? 

A.  Yes,  it  was.  I  was  taking  three  a  day  for 
five  days  and  then  resting  two  days  and  then  take 
five  days  more  at  three  a  day. 

Q.  Had  you  just  completed  those  shots  when  you 
started  back  to  Portland  ? 

A.  Well,  it  had  been  about  two  weeks  or  more 
since  I  had  taken  any. 

Q.  I  think  your  testimony  m  your  deposition 
was  that  this  running  sore  was  dried  up  by  the  time 
you  started  back?  A.     It  seemed  dried  up. 
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Q.  When  you  went  do^ni  to  California,  tliis 
abscess  \Yas  still  running? 

A.     Yes,  just  a  little,  just  one  place. 

Q.     Is  it  still  dried  up? 

A.     It  is  not  now,  since  I  got  hurt. 

Q.     It  has  been  running  ever  since  you  got  hurt? 

A.    Yes.  "■  '^^ 

Q.  Have  you  taken  any  treatments  for  that  con- 
dition? A.     No,  I  have  not. 

Q.  Did  they  put  any  applications  on  when  you 
were  in  the  hospital  ? 

A.  No,  they  couldn't.  I  had  to  hang  up  there, 
lay  flat  on  my  back,  and  couldn't  move  for  six  weeks, 
and  they  couldn't  [45]  do  a  thing,  as  long  as  I  had  it 
hanging  up  there  in  traction,  but  I  complained  all 
the  time  to  the  doctor  that  was  taking  care  of  me. 
Dr.  Henderson,  about  my  neck  and  back  and  foot. 
He  said,  ''There  isn't  an}i:hing  we  can  do  until  we 
get  your  leg  out  of  the  way. ' ' 

Q.  When  you  were  in  this  cast,  did  they  make 
any  opening  in  the  cast  in  order  that  they  could  take 
care  of  this  abscess? 

A.  No.  Dr.  Thatcher  just  said  that.  No,  there 
was  no  chance  there;  there  was  nothing. 

Q.     No  way  of  taking  care  of  it  ?  A.     No. 

Q.     Did  it  just  drain  dowTi  inside  that  cast  ? 

A.  It  didn't  drain  very  much,  just  a  small 
amount  that  it  would  drain  but  not  enough  so  that 
they  had  to  make  a  hole. 

Q.  After  the  cast  was  taken  off,  did  they  treat 
the  abscess?  A.     No,  he  has  not. 
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Q.     Has  he  done  anything?  A.     No. 

Q.     Have  you  had  it  examined  by  a  doctor? 

A.     No. 

Q.  Going  back  to  Los  Angeles,  now,  as  I  under- 
stand, you  went  to  the  downtown  ticket  office  to 
buy  your  ticket  home?  A.     Yes. 

Q.  That  was  the  ticket  office  of  the  Southern 
Pacific  Company?  A.     Yes.  [46] 

Q.     You  said  you  asked  for  a  lower  berth? 

A.     Yes,  I  did. 

Q.  Assuming  you  had  received  a  lower  berth, 
you  never  e^-en  looked  at  your  ticket? 

A.     No,  I  didn't. 

Q.  So,  you  didn't  know  what  you  actually 
received?  A.     No. 

Q.     Do  you  know  how  much  you  paid  for  it? 

A.  I  couldn't  say  just  what  I  paid;  couldn't 
say  just  what  it  cost  me. 

Q.  You  rode  a  day  coach  from  Los  Angeles  up 
to  Martinez?  A.     Yes,  I  was  on  a  day  coach. 

Q.  So,  you  did  not  have  a  Pullman  ticket  all  the 
way  through,  apparently? 

A.  I  don't  know  what  she  sold  me.  I  know  I  had 
a  ticket  all  the  way  to  Portland  and  I  had  an  upper 
berth,  or  lower  berth,  supposed  to  be. 

Q.  You  had  two  separate  pieces  of  paper,  didn't 
you?  One  was  your  railroad  ticket;  the  other  was 
your  berth  ticket? 

A.     No,  I  never  had  but  one  ticket. 

Q.     You  had  only  one  piece  of  paper? 

A.    Yes. 
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Q.  But  you  did  ride  the  day  coach  up  as  far  as 
Martinez  ?  A.    Yes. 

Q.     Were  there  any  Pullman  cars  on  that  train? 

A.     Couldn't  say. 

Q.  Who  was  the  Pullman  man  you  say  you 
talked  to  on  that  train  ? 

A.     I  don't  know  who  he  was. 

Q.     How  do  you  know  he  was  a  Pullman  man? 

A.     I  know  they  are  in  white;  they  are  dressed 

in  white. 

Q.  If  there  was  no  sleeper  car  on  that  train, 
there  wouldn't  have  been  any  Pvillman  man  on 
there?  A.     I  don't  know  what  he  was. 

Q.    Was  he  a  colored  man?  A.     What? 

Q.    Was  he  a  colored  man? 

A.     No,  I  don't  think  he 

Q.     Was  he  a  white  man?  A.     Yes. 

Q.     Dressed  in  white? 

A.  I  don't  remember  just  about  that.  I  really 
don't,  but  I  know  he  was  supposed  to  go  on  that 
train  out  to  the  end  of  the  line  and  come  back 
with  it. 

Q.  I  suppose  somebody  told  you  you  were  to 
get  off  at  Martinez  and  change  trains? 

A.  The  conductor  told  us  that  w^hen  he  came 
through  taking  the  tickets,  as  I  remember. 

Q.     The  conductor  of  the  day  coach  ? 

A.     Yes. 

Q.  He  is  the  one  who  told  you  to  change  trains 
at  Martinez?  [48] 
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A.  Yes,  I  think  he  was.  I  don't  just  remember. 
I  know  I  was  supposed  to  get  off  there  and  change 
cars,  but  I  didn't  know  why. 

Q.  You  got  off  and  waited  in  the  station  for 
about  an  hour  and  a  half  or  two  hours  for  the  next 
train  ?  A.     Yes. 

Q.  You  had  been  told  to  change  trains  there  and 
you  had  been  told  what  train  to  take  ?  A.     No. 

Q.  How  did  it  happen  you  went  out  to  get  on  this 
particular  train? 

A.  Well,  we  all  stood  there  and  waited  and 
watched  the  time  until  the  train  came  and,  when 
the  train  came,  everybody  that  got  off  the  same 
train  where  I  was  all  went  out  to  get  on  that  train. 
One  man  that  was  on  that  train,  he  carried  my  bag 
for  me  out  to  the  train,  and  we  all  went  on  the  same 
train. 

Q.     Did  he  get  on  the  same  car  when  you  did  ? 

A.    Yes. 

Q.     Sure  of  that? 

A.  Yes,  he  got  on  the  front  end.  I  couldn't 
get  on  the  front  end.  He  got  on  there.  I  couldn't 
gQ\  on  the  front  end  because  I  had  a  berth  ticket 
and  I  had  to  go  back  to  the  back  of  the  train  to 
get  on. 

Q.     He  did  not  get  on  the  same  car  you  did? 

A.  No,  he  got  on  at  the  front  end.  I  got  on  at 
the  back  end.  [49] 

Q.  You  carried  your  baggage  or  bag  to  the  back 
end  ?  A.    Yes. 
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Q.    What  did  your  baggage  consist  of? 

A.  A  shopping  bag  full  of  slippers  and  things 
and  my  violin. 

Q.     Did  you  have  a  violin?  A.     Yes. 

Q.     In  a  violin  case  ?  A.     Yes. 

Q.  Weren't  you  using  that  violin  case  as  a  suit- 
case? 

A.     No.   I  had  nothing  in  it  but  my  violin. 

Q.  You  got  do\Yn,  then,  to  the  end  of  the  train 
where  this  Pullman  car  was.  Was  there  a  conduc- 
tor out  on  the  ground  by  the  door?  A.    Yes. 

Q.     And  a  porter  also? 

A.     The  porter,  he  stood  up  on  the  steps. 

Q.     Did  you  show  your  ticket  to  the  conductor? 

A.     I  couldn't  say  if  I  did  or  not. 

Q.  You  said  he  didn't  seem  to  want  to  let  you 
on  the  train? 

A.  No,  it  didn't  seem  he  was  going  to  let  me  on 
at  first. 

Q.    What  did  he  do? 

A.  He  just  said,  "Well,  you  ain't  going  to  get' 
on  here"  or  something  like  that  to  me.  He  wasn't 
going  to,  at  first,  let  me  on. 

Q.     Is  that  what  he  said?  [50] 

A.  Yes.  Then  I  said,  ''Well,  I  have  a  ticket. 
How  does  it  come  I  don't  get  on."  and  then  he 
said  to  the  porter,  '*Take  her  on,  then." 

Q.  All  this  conversation  was  without  you  even 
showing  your  ticket? 

A.  I  wouldn't  say  that  I  didn't  show  him  my 
ticket.  I  don't  remember  whether  I  showed  him 
the  ticket  or  not. 
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Q.  Don't  you  recall  him  telling  you  that  was  the 
wrong  train?  A.     No,  he  didn't. 

Q.     That  this  ticket  was  for  the  next  train? 

A.     He  didn't. 

Q.  Don't  you  recall  complaining  to  him  about 
having  to  walk  back  to  the  station  again? 

A.  No,  I  don't  recall  complaining  to  him  about 
walking  back  to  the  station. 

Q.     You  got  on  this  car,  then?  A.     Yes. 

Q.  The  porter  started  to  make  up  this  upper 
berth  14?  A.     Number  14,  yes. 

Q.  Were  all  the  berths  in  the  car  made  up  exce})t 
that  one? 

A.  I  don't  remember  any  other  berth,  only  that 
one.  They  all  had  curtains  on  there,  but  this  is  the 
only  one 

Q.     They  were  all  made  up  excepting  Upper  14? 

A.  They  was  all  hid.  I  don't  know  whether  they 
was  made  up  or  not.  [51] 

Q.     All  hidden  with  curtains?  A.     Yes. 

Q.     There  were  no  curtains  on  Upper  14  at  all  ? 

A.     No,  not  that  I  saw. 

Q.  Were  there  or  were  there  not,  Mrs.  Teutsch- 
man ? 

A.  If  there  was,  I  didn't  see  any.  I  didn't  see 
no  curtains. 

Q.  Could  they  have  been  there  without  your  see- 
ing them,  do  you  think? 

A.  I  don't  know  whether  they  could  or  not.  It 
could  have  been  such  a  thing,  but  if  there  was,  must 
have  been  pulled  clear  back,  because  there  was  notli- 
ing  in  front  of  my  berth. 
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<}.     Did  you  look  for  curtains? 

A.     No,  I  didn't. 

Q.  You  did  not?  Weren't  you  interested  in  hav- 
ing curtains  on  that  berth? 

A.  I  don't  know  how  they  w^as  supposed  to  be. 
I  never  was  in  one  of  these  places  before.  I  noticed 
the  rest  of  them  had  curtains.  I  wondered,  how 
does  that  come  I  don't  have  any  curtains  on  my 
berth,  but  I  didn't  see  no  curtains. 

Q.  The  porter  helped  you  inside  the  berth. 
Upper  14?  A.    Yes. 

Q.  And  you  lay  down  and  went  to  sleep  with 
your  clothes  on?  A.     Yes. 

Q.     You  did  not  ask  the  porter  for  any  curtain? 

A.     No,  I  didn't,  didn't  do  anything.  [52] 

Q.  Did  it  occur  to  you  to  ask  the  porter  where 
your  curtains  were? 

A.  He  just  put  me  up  in  the  berth  and  then 
just  went. 

Q.     It  did  not  occur  to  you  to  ask  for  curtains  ? 

A.  I  didn't  have  no  chance  to  ask  him  for  no 
curtains.  He  just  put  me  up  in  the  berth  and  dis- 
appeared.  I  never  seen  him  any  more. 

Q.  Did  it  occur  to  you  to  look  at  the  ends  of  the 
berth  to  see  if  there  were  curtains  there  which  you 
could  pull  back? 

A.     No,  never  thought  about  that. 

Q.    You  never  thought  about  that  either  ? 

A.    No. 

Q.    You  lay  down  and  went  to  sleep? 

A.     Yes. 
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Q.  In  an  hour  or  two  hours,  something  like  that, 
you  waked  up,  as  I  understand  it?  A.     Yes. 

Q.     And  you  rang  this  bell?  A.    Yes. 

Q.  Did  the  porter — you  say  the  porter  came  to 
your  berth  1  A.     Yes,  he  did. 

Q.  What  did  you  say  to  the  porter  when  he  came 
there  ? 

A.     I  asked  him  if  I  could  have  a  drink. 

Q.     What  did  he  do? 

A.  He  didn't  do  anything.  He  just  went  and 
got  it.  [53] 

Q.  Turned  around  and  went  and  got  the  water 
and  brought  it  back  to  the  berth  ?  A.     Yes. 

Q.  Did  you  say  anything  about  the  curtaias  at 
that  time  ? 

A.  No,  I  didn't.  He  just  handed  me  the  cup  of 
water  up  and  went.  I  didn't  speak  to  him  and  he 
didn't  speak  to  me. 

Q.     You  spoke  to  him  to  ask  him  for  the  water*? 

A.     Yes,  I  might  when  he  handed  the  drink. 

Q.     That  is  when  he  came  back  ?  A.     Yes. 

Q.     Was  this  a  colored  man,  this  porter? 

A.     Yes. 

Q.  You  are  quite  sure  it  was  he  who  brought  you 
the  drink  of  water?  A.     It  was  a  colored  man. 

Q.     It  was  not  the  conductor?  A.     No. 

Q.  You  remember  quite  clearly  ringing  for  him 
and  having  him  come  and  asking  him  for  a  drink 
of  water?  A.    Yes. 
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Q.  When  your  deposition  was  taken,  didn't  you 
testify  you  rang  the  bell  and  the  porter  came  and 
he  brought  you  the  drink  of  water  and  you  never 
said  anything  to  him  and  he  didn't  say  anything 
to  you?  A.     That  is  right.  [54] 

Q.     You  rang  the  bell,  the  porter  came  and  you 
asked  him  for  a  cup  of  water.    Then,  you  say  he 
went  and  got  it  and  brought  it  back  to  you? 
■    A.     Yes. 

Q.  When  your  deposition  was  taken,  is  it  not 
true  that  you  testified  that  you  rang  the  bell  and 
the  porter  came  and — the  porter  came  to  your 
berth  with  a  cup  of  water  ?  Reading  from  page  44 
of  your  deposition,  I  will  ask  you  if  this  was  not 
your  testimony : 

"A.  *  *  *  T  know  when  I  woke  up  I  wanted 
a  drink  of  water,  and  I  discovered  this  bell  on 
the  wall  and  I  rang  the  bell  and  the  porter 
came  in  and  gave  me  a  drink. 

"Q.  And  who  was  it,  the  porter  or  the  con- 
ductor? A.     The  porter. 

"Q.     A  colored  man? 

Yes,  a  colored  man. 

With  a  white  coat? 

Yes,  with  a  white  coat. 

What  did  you  say  to  him  ? 

Nothing. 
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"Q.     How  did  he  know  you  wanted  a  drink"? 

"A.     I  rung  the  bell  and  when  I  rung  the 
bell  he  come  and  fetched  me  a  drink  of  water. 

"Q.     He  came  and  brought  you  a  drink  of 
water?  [55] 

"A.     In  a  paper  cup. 

''Q.     Yon  didn't  have  to  ask  for  the  water? 

"A.     No,  I  didn't  have  to  ask  for  the  water. 
All  I  did  was  ring  the  bell." 

Do  you  remember  testifying  that  way  in  your 
deposition  ? 

A.  I  might  have,  but  I  rung  the  bell  and  he 
came.  I  asked  him  if  I  could  have  a  drink  and  he 
went  and  got  a  drink  of  water  and  came  back  and 
handed  it  to  me. 

Q.  It  was  your  testimony  on  your  deposition 
that  he  came  and  brought  the  water  without  you 
asking  for  it,  wasn't  it? 

A.  I  could  have  been  a  little  confused  and 
nervous. 

Q.  Now,  you  have  got  a  clear  recollection  of 
asking  him  to  bring  you  a  drink  of  water? 

A.  Yes.  because  he  come  after  I  rang  the  bell. 
I  asked  him  if  I  could  have  a  drink. 

Q.     Didn't  you  take  any  medicine  with   it? 

A.     I  did  not. 
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Q.     You  had  some  medicine  with  you? 

A.  I  had  some  pills  that  belonged  to  my  sister. 
That  same  doctor  was  treating  my  sister  and  she 
says  that  he  gave  her  some  pills  for  her  headache 
and  used  them  when  she  would  travel  on  a  long 
journey,  sometimes,  for  a  headache.  She  put  some 
of  them  in  a  bottle  and  wanted  me  to  take  them. 
I  told  her  I  did  not  want  them;  I  would  not  take  any 
sleeping  pills.  She  stuck  them  in  my  coat  pocket 
and  she  said,  ''You  take  them  along,  if  you  get  [56] 
a  headache  or  anything."  They  didn't  belong  to 
me.   They  belonged  to  her. 

Q.     What  were  they,  capsules'? 

A.     t  never  looked  at  them. 

Q.     You  saw  them  ? 

A.  No,  I  never  paid  any  attention.  I  saw  them 
in  the  hospital  when  they  talked  to  my  sister. 

Q.     You  saw  that  they  were  capsules? 

A.    Yes. 

Q.    Yellow  capsules'? 

A.     I  didn't  pay  any  attention. 

Q.     Don't  you  recall  they  were  yellow? 

A.     No,  T  don't  know  a  thing  about  that. 

Q.     Did  your  sister  tell  you  what  they  were? 

A.     No,  she  didn't  know  herself. 

Q.    You  carried  that  bottle  in  your  pocket? 

A.  Never  had  it  out  of  my  pocket  from  the  time 
she  put  it  in  there  until  after  I  was  in  the  hospital. 
My  neck  hurt  me  so  bad,  and  when  the  nurse  came 
I  told  the  nurse  "There  is  some  pills  in  my  pocket 
in  a  bottle  that  my  sister  put  in  there.  Get  them 
and  hand  them  to  me." 
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Mr.  Ryan:  I  am  going  to  enter  an  objection 
about — to  any  question  about  pills.  I  don't  see  where 
they  have  anything  to  do  with  the  case.  I  think  that 
is  irrelevant  to  the  issues. 

The  Court:     Go  ahead,  Mr.  Strayer.  [57] 

Q.  (By  Mr.  Strayer)  :  You  say  you  told  the 
nurse  that  these  pills  were  in  your  pocket"? 

A.  Yes,  I  told  her,  ''There  are  some  pills  in  my 
pocket  that  my  sister  put  in  there,  in  case  I  get  a 
headache,"  and  she  went  and  got  them  out  of  my 
pocket. 

Q.     What  did  she  do  with  them? 

A.  I  don't  know.  She  kept  them  and  when  my 
sister  came  I  told  her,  "Those  pills  you  took  out 
of  my  pocket  belongs  to  my  sister.  You  should  give 
them  back  to  her,"  and  she  gave  them  back  to  her. 

Q.  You  never  had  the  bottle  open  so  that  you 
might  see?  A.     I  don't  remember. 

Q.     Didn't  open  it  at  all? 

A.     I  didn't.   I  had  no  headaches. 

Q.     Didn't  take  any  pills  out  of  it? 

A.     I  had  no  reason  for  taking  any. 

Q.  When  you  rang  for  the  porter  to  bring  you 
a  glass  of  water,  you  didn't  tell  him  you  wanted  to 
take  some  medicine?  A.     Didn't  what? 

Q.  Did  you  take  any  medicine  before  you  ^ot 
injured  ? 

A.  Never  took  any;  never  took  any  from  the 
time  I  left  Los  Angeles  until  I  went  to  the  hospital. 
I  felt  wonderful. 
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Q.     You  were  not  in  any  pain'? 

A.  No.  My  sister  fixed  up  my  lunch  {for  two 
days.  I  ate  it  all  one  time  and  besides  I  went  in 
the  diner  and  had  a  cup  of  [58]  coffee. 

Q.  Were  you  waiting  in  the  railroad  station  with 
any  people?  A.     I  was. 

Q.  Did  you  take  any  medicine  while  you  were 
there  ?  A.     I  did  not. 

Q.  You  say  after  the  porter  brought  you  the 
glass  of  water  you  went  back  to  sleep  again? 

A.    Yes. 

Q.  And  some  time  during  the  night  you  started 
raising  up,  you  say? 

A.  Yes,  I  woke  up  and  just  started  to  raise — 
didn't  get  my  head  off  the  pillow  and  the  next  thing 
I  knew  I  was  right  out  there  on  the  floor. 

Q,     Were  you  lying  on  your  back  at  the  time? 

A.    Yes. 

Q.     Did  you  start  to  turn  over? 

A.  I  Just  started  to  raise  my  head  up  and,  as 
near  as  I  remember,  I  just  went  right  on  out. 

Q.     Did  you  go  out  feet  first? 

A,     I  don't  know  whether  I  did  or  not. 

Q.     You  were  awake,  weren't  you? 

A.  I  war,  just  halfway  awake;  ju^st  woke  up  out 
of  a  sleep ;  I  just  went  to  raise  my  head  and  I  just 
went  on  out  and  hit  the  floor. 

Q.     Went  on  out?  [59] 

A.     Just  went  right  onto  the  floor. 
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Q.  You  don't  know  whether  you  went  feet  first 
or  head  first '? 

A.  Suppose  I  must  have  went  sideways,  the  way 
I  was  laying. 

Q.     What  part  of  your  body  hit  the  floor? 

A.     I  don't  know. 

Q.     You  have  no  idea? 

A.     I  have  no  idea  how  I  hit  the  floor. 

Q.     Were  you  awake  as  you  were  falling? 

A.  Yes,  but,  at  the  same  time,  not  too  awake. 
I  realized  when  I  hit  the  floor;  made  kind  of  a 
funny,  crumpling  noise  when  I  hit  the  floor. 

Q.     Did  you  grab  hold  of  anything  as  you  fell? 

A.     No,  just  went  right  out  and  hit  the  floor. 

Q.  Dr.  McVicker  testified  in  his  deposition  that 
you  told  him  you  grabbed  the  rail  as  you  fell.  Do 
you  recall  that? 

A.  Didn't  tell  him  an}i:hing  of  the  kind  because 
I  didn't  grab  no  rail  at  all. 

Q.     That  is  not  true,  then? 

A.     No,  it  is  not  true. 

Q.  Were  you  facing  the  berth  as  you  went  out, 
as  you  fell,  or  did  you  have  your  back  to  the  berth  ? 

A.     I  couldn't  hear  what  you  said. 

Q.  As  you  fell  out  of  the  berth,  were  you  facing 
the  berth  or  did  you  have  your  back  to  it? 

A.  I  was  laying  flat  on  my  back.  Like  this  was 
the  berth  [60]  (illustrating),  my  head  was  here; 
I  was  laying  flat  on  my  back  on  the  berth.  I  woke 
up,  just  went  to  raise  my  head  and  went  on  out. 
The  next  thing  I  knew  I  hit  the  floor. 
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Q.     What  position  on  the  floor? 

A.     I  was  on  my  back. 

Q.     Did  you  have  any  pain"?  A.     Not  then. 

Q.     When  did  you  first  have  pain"? 

A.  When  I  was  in  the  hospital,  when  they  went 
to  take  the  X-ray  pictures. 

Q.     You  had  no  pain  before  that? 

A.     Oh,  I  was 

Q.     Were  you  conscious  when  you  hit  the  floor? 

A.  I  don't  know  if  I  was  conscious  or  if  it 
knocked  me  out.  After  I  hit  the  floor,  I  couldn't 
remember  because — one  thing  I  do  remember  is  that 
I  was  trying  to  raise  my  shoulders  up  and  the  con- 
ductor come  and  he  had  a  flashlight  in  his  hand 
and  he  looked  over  there  and  saw  me  and  he  said, 
*'Did  you  fall  out  of  bed?"  I  said,  ''Yes,  I  fell  out 
of  bed,"  and  he  come  over  and  started  raising  me 
up  by  the  shoulders.  Just  about  that  time  the  por- 
ter come  and  the  two  of  them  were  trying  to  lift 
me  up  and  T  passed  out;  never  knew  when  they 
lifted  me  up. 

Q;  You  remembered  nothing  further  until  you 
were  taken  to  the  hospital? 

A.  No,  I  didn't  remember  any  more  until  they 
had  taken  me  off  [61]  the  train.  I  just  was  barely 
to  enough  to  realize  they  was  handling  me  around. 

Q.  Weren't  you  advised  by  your  doctor  the 
draining  flstula  you  had  on  your  leg  was  osteomye- 
litis? A.     No,  he  called  it  a  flesh  abscess. 

Q.)    That  is  what  Dr.  Harroun  called  it? 

A.    Yes. 
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Q.  The  next  doctor  you  had  in  Los  Angeles, 
didn't  he  call  it  osteomyelitis? 

A.  He  said  it  could  have  been,  yes,  a  case  of 
osteomyelitis. 

Q.     Have  you  had  other  doctors  tell  you  that? 

A.     No. 

Q.  The  first  doctor  you  had  at  Redding  was  Dr. 
McVicker.   He  was  the  Southern  Pacific  doctor. 

A.  I  couldn't  tell  you.  I  don't  know  who  I  had 
or  what  he  was. 

Q.     You  did  have  Dr.  McVicker  for  awhile? 

A.     I  don't  know  his  name. 

Q.     The  Southern  Pacific  doctor? 

A.     That  is  what  they  told  me. 

Q.  You  discharged  him  from  the  case  and  hired 
an  osteopath?  A.     I  didn't  discharge  him. 

Q.     You  hired  an  osteopath,  did  you  not? 

A.     No,  I  didn't. 

Q.     You  didn't?  [62]  A.     No. 

Q.     Did  you  hire  a  doctor  at  all  ?  A.     No. 

Q.     Who  was  the  doctor  you  paid  the  $10  to? 

A.  He  was  the  doctor  that  put  my  leg  in  a  splint 
and  fixed  it  so  I  could  travel  with  it  from  there  to 
here. 

Q.    That  was  not  the  Southern  Pacific  doctor? 

A.     No. 

Q.     Where  did  he  come  from? 

A.  I  don't  know.  He  was  a  doctor  that  was  in 
Redding.  The  hospital  called  him. 

Q.  Did  he  say  anything  about  the  sore  on  your 
leg?  A.     No. 

Mr.  Strayer:     I  think  that  is  all. 
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Redirect  Examination 
By  Mr.  Ryan: 

Q.  Mr.  Strayer  asked  you  if  you  quit  your  job 
at  the  Porter  Building  about  four  years  before 
your  first  injury?  A.     Four  years  after. 

Mr.  Strayer:  Four  years  before  the  second,  I 
meant  to  say. 

Mr.   Ryan:     That  is  all. 

Mr.  Strayer:  I  might  have  one  or  two  more 
questions. 

The  Court:  It  is  practically  12.  Let  us  finish 
with  her  now.  [63] 

Mr.  Strayer:     I  want  to  look  at  a  sealed  exhibit. 

Recross-Examination 
By  Mr.  Strayer: 

Q.  Mrs.  Teutschman,  I  hand  you  Pre-Trial  Ex- 
hibit No.  10.   Is  that  your  signature  at  the  bottom? 

A.     Yes,  it  is. 

Q.  On  the  second  page,  is  this  also  your  signa- 
ture %  A.    Yes. 

Q.  And  on  the  third  page,  likewise,  is  that  your 
signature  ?  A.     Yes. 

Q.  Do  you  recall  when  that  statement  was 
signed  ?  A.     No. 

Q.     You  do  recall  signing  it,  however? 

A.     I  don't  recall  signing  anything,  no. 

Q.  This  is  dated  January  10,  1946.  Do  you  re- 
call talking  with  Mr.  Zeller  about  your  accident? 

A.     That  is  right. 
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Q.     I  presmne  in  Redding? 

A.  No;  I  never  talked  to  anybody  in  Redding 
about  my  accident. 

Mr.  Strayer:  I  offer  the  statement  in  evidence, 
your  Honor. 

Mr.  Ryan:     No   objection. 

The  Court:     Admitted. 

(Document  consisting  of  three  pages  entitled 
''Statement  Relating  to  Accident"  and  signed 
"Mae  Teutschman,"  was  thereupon  received 
in  [64]  evidence  and  marked  Defendant's  Ex- 
hibit No.  10.) 

Mr.  Strayer:  I  would  like  to  read  this  state- 
ment to  you.  It  may  recall  to  your  mind  some 
things  you  have  forgotten. 

"I  was  61  years  of  age  October  16,  1945."  Is 
that  the  correct  date  of  your  birth  *? 

A.     Yes. 

Q.  "I  went  to  Los  Angeles  September  23,  1945, 
and  since  that  time  have  been  visiting  my  sister, 
Violet  Groestein  at  705  West  Sixth  Street,  Los 
Angeles.  I  left  Los  Angeles  at  8  a.m.  January  9, 
1946,  on  Train  No.  51,  my  ticket  number  being  659 
and  calling  for  window  seat  No.  11,  Car  66.  I  held 
Pullman  space  from  Martinez  to  Portland,  and 
occupied  Upper  14  in  Tourist  Car  K.Gr.  I  retired 
about  10:30  p.m.  and  lay  facing  the  fall.  I  went 
to  turn  over  during  the  night  and  in  doing  so  fell 
over  the  edge  of  the  berth  to  the  floor,  injuring 
my  right  knee." 

A.     I  never  went  to  turn  over. 
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Q.     That  is  incorrect,  then? 

A.     It  sure  is. 

Q.  "There  was  no  sudden  jerk,  lurch  or  move- 
ment of  the  train  which  caused  me  to  fall  from  the 
berth." 

Is  that  correct?  Was  there  any  jerking  move- 
ment of  the  train? 

A.     I  couldn't  say  whether  there  was  or  not. 

Q.  "There  was  nothing  unusual  about  the  move- 
ment of  the  train  which  in  any  way  contributed  to 
my  injury.  The  sole  cause  of  my  injury  was  the 
fact  there  was  nothing  at  the  edge  of  the  berth  to 
prevent  me  from  falling  out."   Is  that  correct? 

A.     I  didn't  understand. 

Q.  "The  sole  cause  of  my  injury  was  the  fact 
there  was  nothing  at  the  edge  of  the  berth  to  pre- 
vent me  from  falling  out." 

A.     There  was  nothing  there,  no. 

Q.  "I  am  quite  certain  I  landed  on  my  feet  when 
I  struck  the  floor  and  then  fell  backwards  to  the 
floor. "  How  about  that  ?  A.     No. 

Q.     You  don't  think  you  fell  on  your  feet? 

A.     I  didn't. 

Q.  What  part  of  your  body  do  you  think  struck 
the  floor  first? 

A.     I  don't  know  a  thing  about  it. 

Q.     You  just  don't  know? 

A.     I  just  don't  Iviiow. 

Q.  "My  only  injury  seems  to  be  to  my  right  knee, 
and  I  have  previously  suffered  from  bone  infection 
in  this  leg."  Do  you  remember  saying  that? 
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A.     That  is  all  talk. 

Q.  It  is  not  true  you  had  a  bone  infection  in 
your  right  leg? 

A.     He  never  asked  me  such  a  question. 

Q.  "In  fact,  that  is  one  of  the  reasons  I  went 
to  Los  Angeles.  While  there,  I  took  120  penicillin 
treatments  from  Dr.  Harger  \^66^  on  2nd  and  Fig- 
uera  Street,  Los  Angeles,  for  this  bone  infection  in 
my  right  leg." 

Did  you  tell  Mr.  Zeller  that  ?  A.     I  didn't. 

Q.  "I  am  going  to  continue  these  treatments 
when  I  get  back  to  Portland."  You  expected  to 
continue  those  treatments? 

A.     No,  I  don't  expect  to. 

Q.  "The  interior  of  the  Pullman  car  in  which  I 
was  hurt  was  dark  at  the  time  of  my  injury  but 
this  had  nothing  to  do  with  my  injury  at  all  as  I 
simply  turned  over  and  fell  right  out  of  the  berth." 

You  say  that  is  not  true.  You  did  not  turn  over  ? 

A.     No. 

Q.  "I  grabbed  onto  the  pole  at  the  edge  of  the 
berth  as  I  fell  and  broke  the  force  of  my  fall  con- 
siderably." You  say  that  is  not  true? 

A.     Never  caught  onto  nothing. 

Q.  "I  didn't  seem  to  fall  hard."  What  would 
you  say  about  that  now  ? 

A.  Well,  I  will  tell  you  the  whole  truth  of  it. 
They  misrepresented  that  to  me.  That  was  why  my 
sister  was  there  with  me  all  the  time  in  the  room. 
They  evidently  had  this  all  fixed  up.  He  sat  there 
and  waited  until  after  my  sistei'  went  out  of  the 
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room  and  went  over  to  her  room  and  I  laid  there 
all  alone.  I  was  laying  on  my  back  facdng  the  wall, 
and  a  man  came  in  with  [67]  a  piece  of  paper  in 
his  hand  and  said,  "Mrs.  Teutschman,  I  have  got 
a  little  form  here  that  we  will  have  to  sign  up  so 
we  can  get  you  out  of  here  and  take  you  to  San 
Francisco  to  the  company's  hospital." 

So,  I  say,  "Well,  you  had  better  call  my  sister. 
She  will  come  here  in  a  fev/  minutes,''  because  I 
had  lost  my  glasses  and  I  couldn't  read  a  word, 
couldn't  see  one  word  from  the  other  without 
glasses,  and  I  said,  "You  call  her  and  she  will 
come  right  back." 

He  said,  "Well,  I  don't  thiiilv  that  is  necessary. 
It  is  just  a  little  form  that  we  have  got  to  take  you 
out  of  here  to  take  you  to  the  hospital.  You  have 
got  to  get  something  done  for  your  leg.    You  have 

been  laying  here "    So,  he  said.  "I  will  read  it 

to  you." 

I  couldn't  turn  over  until  the  nurse  come  to  help 
me,  so  he  said,  "I  will  read  it  to  you,"  so  he  read 
it  to  me,  but  he  didn't  read  me  anything  like  that. 

Q.  Do  you  remember  calling  his  attention  to 
certain  errors  in  it  when  he  read  it  to  you  I 

A.  No,  didn't  call  any  attention.  He  didn't  read 
me  this. 

Q.  Do  you  remember  making  some  corrections 
in  it  and  he  making  them  for  you  ? 

A.     I  didn't  make  any  corrections. 

Q.  Don't  you  remember  putting  your  initial  on 
some  of  those  corrections  ?  [68] 

A.     No,  I  don't  remember. 
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Q.  I  will  call  your  attention  to  the  first  page. 
Notice  where  these  words  are  crossed  out.  Are  tliose 
your  initials  by  that  correction? 

A.     That  is  not  mine. 

Q.     Aren't  those  your  initials  here?  A.     No. 

Q.     That  is  your  initial  over  here  ? 

A.  No,  I  never  make  a  "T"  like  that.  This  (in- 
dicating) is  my  signature. 

Q.  Isn't  that  just  like  the  "T"  down  below? 
You  don 't  think  you  signed  that  ?  A.     No. 

Q.  How  about  this  one  up  here?  Do  you  recall 
signing  that?  A.     No. 

Q.  You  don't  remember  making  any  corrections 
or  doing  any  crossing  out?  You  don't  rememlier 
making  any  of  those  corrections? 

A.  I  remember  signing  it,  but  what  I  was  sup- 
posed to  sign  was  just  a  form  that  I  was  willing  for 
them  to  move  me  out  of  the  hospital  and  take  me 
to  the  hospital  in  San  Francisco.  They  telegraphed 
my  husband  that  they  were  taking  me  dowm  there 
the  next  day,  so  he  bought  a  ticket  straight  througli 
to  San  Francisco. 

Q.     Do  you  know  where  Mr.  Zeller  got  all  the 
information  that  is  in  this  statement? 
A.     I  don't  know  anything  about  that. 
O.     You  don't  know  where  he  got  it  ? 
A.     No.  He  didn't  ask  me  nothing. 
Mr.  Straver :     That  is  all. 
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Redirect  Examination 
By  Mr.  Ryan: 

Q.     This  statement  is  not  in  your  handwriting? 

A.     No,  it  is  not  in  my  handwriting. 

Q.     Do  you  remember  the  coach  you  rode  in? 

A.     I  do  not. 

Q.  Do  you  know  it  now?  Do  you  know  whether 
it  was  Seat  No.  11  in  Car  66? 

A.  Seat  No.  11,  but  I  don't  know  what  number 
the  car  was. 

Q.     Do  you  know  the  number  of  the  Pulhnan  car? 

A.     No. 

Q.  Do  you  know  what  happened  to  your  Pull- 
man ticket  ?  Did  you  have  your  Pullman  ticket  with 
you  at  the  time  this  statement  was  taken  ? 

A.     It  is  in  my  hand-satchel. 

Q.     You  did  not  have  it  with  you  ?  A.     No. 

Q.     Was  your  hand-satchel  in  the  hospital? 

A.     Yes. 

Q.  Your  sister  was  there  in  the  hospital  at  the 
time? 

A.  Well,  yes,  she  had  a  room  at  the  hospital. 
She  was  sick  herself  but  she  would  come  over  and 
sit  with  me  and  then  go  back  [70]  to  her  room. 

Q.     You  were  injured  January  9th,  weren't  you? 

A.  Yes.  Well,  yes,  I  left  Los  Angeles  on  the 
morning  of  the  9th  and  then  the  next  morning,  you 
see,  I  was  hurt. 

Q.  When  did  they  take  you  to  the  surgery  at  the 
hospital.  A.     Where  ? 
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Q.    At  Redding. 

A.     They  never  did  take  me  to  the  surgery. 

Q.     Didn't  they  set  your  leg? 

A.     They  never  took  me  out  of  bed.   They  never 
done  one  thing  for  me,  only  gave  me  hypos. 

Q.     That  is  all  they  did? 

A.     They  kept  me  under  hypos. 

Q.  Had  you  been  taking  hypos  at  the  time  you 
signed  this  paper? 

A.  Yes.  They  gave  me  hypos  all  the  time  I  was 
in  there.   They  kept  me  under  them  all  the  time. 

Q.  Did  you,  at  any  time,  sit  down  and  tell  the 
story  to  Mr.  Zeller  or  any  man  ? 

A.  Never  tallied  to  that  railroad  doctor  in  m,y 
life. 

Q.  This  man  that  said  he  was  going  to  take  you 
to  the  Southern  Pacific  HospitaH  A.     No. 

Q.  Did  he  sit  down  and  did  you  make  a  state- 
ment to  him  that  he  copied  down  I 

A.  I  did  not.  He  just  come  in  and  he  told  me, 
*'Mrs.  Teutschman,  [71]  I  have  got  a  little  form  that 
we  have  to  have  you  sign  so  as  we  can  take  you  out 
of  this  hospital  and  take  you  down  to  San  Fran- 
cisco to  the  railroad  hospital." 

The  Court:     Wliat  is  the  date  on  it? 

Mr.  Ryan:     January  lOtli. 

The  Court:     Wliat  time? 

Mr.  Ryan :     No  time  stated. 

A.  No,  it  was  not  the  10th,  because  I  had  been 
in  tlie  hospital  for  three  days  before  I  signed  that. 
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Mr.  Strayer:  I  don't  know  whether  that  ''10th" 
means  the  date  of  taking  the  statement  or  the  date 
of  the  accident. 

Mr.  Ryan :     It  is  dated  January  10th. 

A.     That  is  all  false. 

The  Court :     Was  her  leg  set  there  1 

Mr.  Ryan :     No,  it  was  not  set. 

Mr.  Strayer:  I  don't  know  whether  the  doctor 
testified  about  the  splint. 

Q.  (By  Mr.  Ryan)  :  Are  you  sure  this  state- 
ment here  is  the  paper  you  signed  when  you  talked 
to  the  man  about  going  to  the  hospital  at  San  Fran- 
cisco ? 

A.  I  am  telling  you,  I  really  didn't  see  the  paper 
he  had.  I  didn't  see  it. 

Q.  It  could  have  been  some  other  paper  you 
signed  on  the  10th? 

A.  It  could  have  been  some  other  paper.  I  didn't 
sign  anything  on  the  10th,  I  know,  because  they 
took  me  in  the  hospital  on  [72]  the  10th  about  2 :30 
at  night  and  I  was  in  there  for,  I  guess  it  was  three 
days  and  nights  before  I  signed  anything. 

Mr.  Ryan:     That  is  all. 

Mr.  Strayer :     That  is  all. 

(  Witness  excused. ) 

The  Coui-t :     Will  you  have  more  witnesses  I 

Mr.  Ryan:     I  will  have,  yes,  your  Honor. 

The  Court:     Who  are  they? 

Mr.  Ryan:  I  have  a  porter  to  testify  how  they 
make  these  berths  u}),  and  I  have  someone  to  testify 
about  her  condition  before  the  accident. 
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The  Court :     How  miiny  witnesses  will  you  hiwe, 
Mr  Strayer? 

Mr.  Strayer:     I  will  have  seven,  your  Honor. 
The  Court :     We  will  start  at  1 :30  this  afternoon. 

(Recess  was   then  taken   until   1:30   o'clock 
p.m.)  [73] 

Court  reconvened  at  1:30  o'clock  P.M.,  Tuesday, 
September  9,  1947. 

ALBERT  LOCKE 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  plaintiff  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan : 

Q.    Mr.  Locke,  you  reside  where  ? 

A.     1861  Southwest  First. 

Mr.  Strayer:     If  your  Honor  please 

Mr.  Ryan:     I  prefer  to  have  my  client  at  the 
table. 

The  Court :     Will  she  keep  quiet  ? 

Mr.  Ryan:     I  will  instruct  her. 

The  Court:     I  know  you  will.    That  is  what  you 
did  this  morning,  but  will  she  ?  That  is  the  question. 

Mr.  Ryan:     Yes,  your  Honor,  I  believe  she  will. 

Q.     You  reside  in  Portland,  Oregon? 

A.     I  do. 

Q.     What  is  your  occupation  now? 

A.     Porter  and  janitor  work. 

Q.    You  woi'k  for  the  City  ?  A.     Yes. 
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Q.     You  are  not  working  for  the  Pullman  Com- 
pany ?  A.     Not  now. 

Q.     Did  you  ever  work  for  the  Pullman  Com- 
pany %  A.     I  have,  yes. 

Q.     How  long  did  you  work  for  the  Pullman  Com- 
pany? 

A.  A  year  and  a  half  or  eighteen  months,  some- 
thing like  that. 

Q.  What  kind  of  work  did  you  do  for  the  Pull- 
man Company  f  A.     Pullman  porter. 

Q.     Pullman  porter?  A.     Yes. 

Q.     Did  you  take  any  training  to  get  that  job? 

A.     I  did. 

Q.     Wliat  kind  of  training  did  you  take  ? 

A.  I  took  training  in  making  beds  and  fixing  the 
berths  and  service  to  the  passengers  in  general. 

Q.  Did  the  Pullman  Company  give  all  prospec- 
tive porters  that  training? 

A.  They  did  me.  I  don't  know  whether  they  gave 
them  all  that  or  not. 

Q.  Are  you  acquainted  with  the  type  of  berth 
that  had  the  curtain  on  the  upper  berth  and  a  sep- 
arate curtain  on  the  lower  berth  ?  A.     I  am. 

Q.  Is  that  the  berth  that  is  in  pretty  general  use 
on  Pullman  cars?  A.     It  was  at  that  time. 

The  Court:     What  do  you  mean  by  "separate"? 

Mr.  Ryan:  There  are  two  tyjjes  of  berths,  your 
Honor.  There  is  one  that  has  a  curtain  completely 
from  the  top  to  the  bottom. 

The  Court :  The  picture  I  have  here,  a  pre-trial 
exhibit,  is  the  single-curtam  type.  Show  him  the 
exhibit.  Clerk. 
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Q.  (By  Mr.  Ryan)  :  Are  you  acquainted  with 
that  tyiDe  of  berth  % 

Mr.  Ryan:     What  number  is  on  the  back? 

The  Clerk :     Defendant's  Pre-Trial  Exhibit  No.  8. 

A.  This  is  something  similar  to  what  we  used 
to  call  the  "Semi-Grant."  It  has  a  separate  curtain 
over  the  lower  berth. 

Mr.  Strayer:     A  separate  curtain? 

A.     It  has  a  separate  curtain  over  the  lower  berth. 

Q.  A  separate  curtain  over  the  lower  berth? 
Then,  there  is  one  that  hangs  all  the  way  down  from 
the  top? 

A.  There  is  one  on  the  top.  I  don't  know 
whether  they  used  one  more  or  not,  but  there  used 
to  be  one  on  the  top  that  covers  both  berths.  That 
is  one  single  curtain. 

The  Court:  There  is  no  picture — What  type  do 
you  claim  that  to  be,  Mr.  Strayer  ? 

Mr.  Strayer:  That  is  known  as  the  Grant  type, 
one  curtain  that  hangs  from  the  top  to  the  bottom. 

The  Court:  Get  that  picture  then  and  stop  this 
confusion.  Show  Mr.  Ryan  the  first  one.  Which 
curtain  are  you  going  to  claim  was  on  this  berth? 

Mr.  Ryan:  We  don't  know  what  curtain  was  on 
this  berth.  [76]  I  want  the  witness  to  testify  as  to 
the  correct  curtain  to  be  on  the  train  at  that  time 
and  how  the  curtains  are  used. 

The  Court :  Are  you  going  to  produce  testimony 
that  this  was  the  single-type  curtain  ? 

Mr.  Strayer:     Yes. 
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The  Court :  Have  you  got  a  photograph,  an  ex- 
hibit? 

Mr.  Strayer:  They  are  all  the  same,  just  dif- 
ferent views  of  the  same  curtain,  your  Honor. 

The  Court :     This  is  a  single  curtain  ? 

Mr.  Ryan:     This  is  a  single  curtain,  yes. 

Mr.  Strayer:  This  is  a  smgle  curtam,  your 
Honor. 

The  Court:  Show  it  to  Mr.  Ryan.  He  says  that 
is  a  single  curtain. 

Ml*.  Ryan :     This  is  a  single  curtain. 

The  Court :     It  doesn  't  look  like  it  to  me. 

Mr.  Strayer:  There  is  one  curtain.  They  are 
split  about  halfway  in  to  the  center,  where  they 
divide.   They  are  all  one  curtain. 

The  Court :     They  are  divided  crosswise  ? 

Mr.  Strayer:  Yes,  about  half  the  width  of  the 
curtain. 

The  Court:  Let  us  settle  this  now,  if  we  can. 
You  mean,  it  is  not  one  piece  of  fabric  ? 

Mr.  Strayer:  It  is  all  joined  into  one  piece,  yes. 
I  thmk  this  photograph,  No.  5,  will  demonstrate 
what  I  mean.  It  extends  clear  across  half  of  one 
berth  and  half  of  the  next  berth.  It  [77]  is  split 
about  halfway  across,  crosswise.  The  view  on  this 
other  photograph,  No.  8,  is  exactly  the  same  cur- 
tain with  the  exception  it  shows  a  part  of  the  two 
curtains  which  are  split. 

The  Court:     All  right.   Co  ahead. 
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Q.  (By  Mr.  Ryan)  :  As  a  Pullman  porter,  in 
making  up  an  upper  berth,  what  would  be  your 
duties,  in  connection  with  a  berth  of  this  type? 

A.  Well,  my  instructions  were  to — after  I  made 
the  berth,  to  assist  the  passenger  into  it,  to  instnict 
them  how  to  come  in  and  out  of  the  berth ;  tell  them 
if  they  needed  anything  to  ring  the  bell  and  I  would 
come  and  assist  them  in  and  out  of  the  berth. 

Q.  What  would  you  do  with  regard  to  the  cur- 
tains ? 

A.  I  would  fasten  it  when  I  put  the  passenger 
in  the  berth. 

Q.     By  fastening  it,  where  would  you  fasten  it^ 

A.  Fasten  at  the  bottom;  fasten  at  the  edge  of 
the  berth  where  there  is  provision  for 

Q.     That  is  where  these  buttons  are  ? 

A.  Sure;  there  is  where  they  provided  to  fasten 
your  curtain  on  and  fasten  the  passenger  in. 

Q.  The  passenger  getting  in  the  berth,  would  the 
curtain  be  apart? 

A.     It  would  have  to  be  for  them  to  get  in  there. 

Q.    Who  would  pull  the  curtain  together? 

A.     I  would.  [78] 

Q.     Had  you  been  instructed  to  do  that  ? 

A.     I  was  instructed  to  do  that. 

Q.  Do  they  provide  a  web  netting  in  berths  of 
this  type  ? 

A.  On  some  types  of  berths.  Those  that  I  have 
worked  on  have  had  a  web  netting  for  the  front  and 
back. 
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Q.  Would  there  be  a  web  netting  provided  for 
this  type  of  berth? 

A.  I  wouldn't  know  about  this  type,  but  you 
take  the  type  that  does  not  have  this  at  all — they 
have  a  type  of  curtain  that  swings  clear  from  the 
top  railing  to  the  floor.  They  have  had  that  type  of 
curtain,  a  type  of  curtain  provided  with  a  web  in 
front  and  back. 

Q.     This  type? 

A.     I  wouldn't  know  about  this  type  of  curtain. 

Q.  If  that  curtain  were  pulled,  not  buttoned  in 
the  middle  but  pulled  to  the  middle 

A.  Without  being  buttoned  in  the  middle,  they 
are  going  to  fall  out. 

Q.  If  it  were  fastened  right  there  (indicat- 
ing)  

A.  Couldn't  fall  out  if  it  was  fastened;  couldn't 
fall  out  if  this  curtain  was  pulled  and  fastened  to 
this  rod;  they  couldn't  fall  out. 

Q.  That  is  a  safety  device  that  is  used  ordinar- 
ily? A.     That  is  a  safety  device. 

Q.     That  is  the  porter's  job  to  fasten  it?  [79] 

A.     The  porter's  job  to  fasten  it. 

Q.  To  fasten  it  every  night  after  he  makes  the 
berth? 

A.  After  he  makes  the  berth,  after  the  passenger 
is  in  this  bed.  If  they  want  to  come  out,  you  are 
supposed  to  ring  and  you  go  and  get  a  ladder  and 
assist  them  down. 

Q.  After  the  passenger  is  in  bed,  does  the  porter 
have  any  duties  ? 
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A.  The  porter  is  required  to  watch  yonr  car, 
patrol  back  and  forth  and,  if  you  see  anything 
wrong,  I  would  go  there  and  see  what  it  was,  if  it 
was  anything  out  of  the  way,  and  straighten  it  out. 

Q.  Have  any  duty  to  call  to  the  attention  of  the 
passenger  as  to  how  to  pull  the  curtain  or  ho^y  to 
button  the  curtain? 

A.  No,  didn't  tell  them  anything  about  that;  just 
fasten  the  curtain  myself  and  tell  them  if  they 
wanted  anything,  to  call  me. 

Mr.  Ryan-:     That  is  all. 

Cross-Examination 
By  Mr.  Strayer :  ... 

Q.  How  long  did  you  work  for  the  Pullman 
Company  %  A.    Worked  for  them  in  1925. 

Q.  You  worked  for  them  about  a  year  and  a 
half? 

A.  Yes.  Worked  until  the  latter  part  of  1926, 
some  time  in  November  or  October. 

Q.  What  did  you  say  about  it  ?  All  the  cars  you 
were  working  [80]  on  had  this  type  of  protection? 

A.     You  say,  how  many  ? 

Q.  All  the  cars  you  worked  on  had  this  web 
type  of  protection? 

A.  Not  all  of  them  didn't  have;  some  did;  some 
of  them  had  the  same  curtain  type;  some  had  a 
different  type  of  curtain — two  individual  curtains 
making  four  curtains  altogether,  two  for  the  top 
and  two  for  the  bottom. 
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Q.  The  web  has  not  been  in  use  for  a  number 
of  years. 

A.  Not  that  I  know  of ;  it  has  been  twenty  years 
since  I  worked  for  the  Pullman  Company. 

Q.  This  type  of  curtain  shown  in  the  photograph 
is  still  an  older  curtain  1 

A.     Still  an  older  curtain,  yes. 

Q.  You  have  had  no  experience  at  all  with  this 
type  of  curtain? 

A.     Not  with  this  type  of  curtain. 

Q.     Have  you  ever  seen  this  type  of  curtain  ? 

A.     Never  saw  it  until  just  now. 

Q.  When  you  testify  as  to  how  you  were  accus- 
tomed to  put  a  passenger  in  a  berth  and  button  the 
curtain,  you  are  talking  about  a  different  kind  of 
curtain  ? 

A.  Talking  about  a  different  curtain  than  what 
this  shows. 

Q.  You  do  not  know  of  your  own  knowledge  that 
it  is  necessary  to  unbutton  this  curtain  in  order  to 
get  in  a  berth  or  not  ? 

A.     No,  sir,  I  couldn't  say. 

Q.  You  don't  know  but  what  it  might  be  pos- 
sible to  slide  this  [81]  (indicating)  on  the  rod  and 
get  in  and  out  of  the  berth  without  unbuttoning? 

A.     I  don't  know  but  what  it  would  be. 

Q.  With  this  type  of  curtain,  in  order  for  there 
to  be  any  curtain  at  all  on  the  lower  berth,  there 
would  have  to  be  a  curtain  on  the  upi^er  berth  ? 

A.  Would  not  have  to  lie  fully  drawn.  This  type 
of  curtain  would  not  have  to  be  Tully  drawn  on  the 
upper  berth,  but  the  lower  berth  could  be  closed. 
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Q.     Would  have  to  be  separated? 

A.     Would  have  to  be  separated  because  they  are 
both  joined  together. 

Redirect  Examination 

By  Mr.  Ryan: 

Q.     That  would  not  necessarily  mean  that  the 
curtain  would  have  to  be  buttoned  ? 
A.     No,  would  not  necessarily  have  to  be  buttoned. 
Mr.  Ryan:     That  is  all. 

(Witness  excused.)  [82] 

VIOLET  HISER 

was  thereupon  produced  as  a  witness  on  behalf  of 
plaintiff  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan: 


Q 


Where  do  you  live? 


A.  1867  Southwest  Fourth. 

Q.  Are  you  acquainted  with  Mrs.  Teutschman? 

A.  I  am. 

Q.  How  long  have  you  known  her? 

A.  Three  years. 

Q.  Describe  the  way  she  got  around  before  this 
accident  ? 

A.  To  be  truthful,  I  didn't  know  there  was  any- 
thing wrong  with  her.     She  got   around  well.     T 
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didn't  know  there  was  anything  wrong  with  her. 
She  never  told  me  that  she  had  a  bad  hip.  I  never 
suspected  it. 

Q.     Did  she  have  any  difficulty  dressing? 

A.     Never  to  my  knowledge  before  this  accident. 

Q.     I  mean,  now? 

A.     Oh,  yes.     Now  she  does,  yes,  sure. 

Q.     Have  you  helped  her? 

A.     Yes,  I  have. 

Q.     How  much  help  does  she  need  in  dressing? 

A.  She  cannot — I  do  know  her  husband  has  to 
put  her  stockings  on  of  a  morning  before  he  leaves, 
if  she  goes  downtown.  [83] 

Q.  Have  you  ever  helped  her  put  on  her  dress, 
put  on  her  clothes?  A.     I  have,  yes,  sir. 

Mr.  Ryan:    That  is  all. 

Cross-Examination 
By  Mr.  Strayer: 

Q.     Do  you  live  at  the  same  place? 

A,     No,  I  don't. 

Q.     Is  it  Mrs.  Hiser?  A.     Mrs.  Hiser. 

Q.  How  far  away  do  you  live  from  Mrs.  Teutsch- 
man  ? 

A.     I  live  about  two  blocks  altogether  now. 

Q.     Had  you  formerly  lived  closer  by? 

A.  I  lived  in  the  same  house  with  her.  I  have 
also  taken  care  of  her  when  she  was 

Q.  Were  you  living  in  the  same  house  with  her 
at  the  time  she  went  down  to  California  ? 

A.     No,  T  wasn't. 
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Q.     You  lived  some  block  away  at  that  time? 

A.    Yes. 

Q.  Had  you  seen  her  recently  before  she  went 
to  California? 

A.     Yes,  I  had  seen  her  right  along. 

Q.  Of  course,  you  did  not  go  to  California  with 
her?  A.     Oh,  no. 

Q.  You  do  not  know  what  kind  of  condition  she 
was  in  when  she  [84]  started  back  from  California  ? 

A.     No,  I  don't. 

Q.  How  long  had  she  been  back  when  you  saw 
her  again? 

A.  I  didn't  see  her  until  she  came  home  from  +>»'* 
hospital. 

Q.     That  has  been  about  how  long  ago? 

A.  Well,  that  was  in  March.  Yes,  about  that 
time. 

Q.     A  little  over  a  year  ago? 

A.     Yes,  a  year  and  a  half  ago. 

Q.  Have  you  seen  her  frequently  since  that 
time?  A.     Yes,  I  have. 

Q.     Been  over  to  her  house?  A.    Yes,  sir. 

Q.  Does  she  seem  to  be  able  to  get  around  the 
house  all  right?  A.     Not  very  well. 

Q.     Does  she  do  any  work? 

A.  Not  that  I  ever  seen  her  do.  I  know  Mr. 
Teutschman  has  about  all  the  work  to  do. 

Q.     Pardon? 

A.     Mr.  Teutschman  does  about  all  that  is  done. 
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Q.  She  does  not  do  any  work  around  the  apart- 
ment, then? 

..A.     I  don't  think  she  is  able  to  get  around,  to  go 
up  and  down  steps. 

The  Court:  How  about  her  crutch?  Does  she 
walk  with  her  crutch  all  the  time? 

A.     Yes,  she  does.  [85] 

Q.  (By  Mr.  Strayer) :  Who  dresses  her, 
usually  ? 

A.  Well,  she  has  to  have  Mr.  Teutschman,  of 
course,  now.  I  am  employed  at  the  Physicians  & 
Surgeons  Hospital,  but  I  do  know  Mr.  Teutschman 
still  has  to  put  her  stockings  on. 

Q.  How  recently  have  you  had  that  experience 
of  seeing  her  have  someone  else  to  put  her  stock- 
ings, her  shoes  and  stockings  on? 

A.  It  wasn't  so  terribly  long  ago  she  wanted  to 
go  downtown  and  I  helped  her  dress. 

Q.     How  long  ago  was  that? 

A.     It  has  been  about  two  months  ago. 

The  Court:    How  would  she  get  downtown? 
'     A.     In  a  cab. 

Mr.  Strayer :    I  think  that  is  all. 

Mr.  Ryan:     That  is  all. 

(Witness  excused.) 

Mr.  Ryan:  That  is  our  case. 
-.Mr.  Strayer :  We  would  like  to  offer  in  evidence 
two  depositions,  those  of  Dr.  H.  R.  McVieker  and 
Archie  V.  Eraser.  T  understand  your  Honor  has 
read  them  and  I  guess  there  is  no  particular  point 
in  reading  them. 
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The  Court:  No.  If  there  is  anything  you  want 
to  call  my  attention  to  in  the  argument,  I  would 
be  glad  to  hear  it. 

Mr.  Ryan:  I  wonder  if  I  might  call  one  more 
witness? 

The  Court:    Yes.  [86] 

ALBERT  TEUTSCHMAN 

was  thereupon  produced  as  a  witness  on  behalf  of 
plaintiff  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan : 

Q.  Mr.  Teutschman,  you  are  the  husband  of 
Mrs.  Maggie  Mae  Teutschman,  the  plaintiff? 

A.     That  is  right. 

Q.  Will  you  tell  the  Court  what  your  wife's  con- 
dition was  prior  to  this  accident?  How  did  she 
get  around?  '"  "' 

A.  She  got  along  all  right.  She  done  the  house- 
work. She  took  in  some  washing  and  done  the 
roomers'  washing  and  got  along  all  right. 

Q.  Did  she  do  the  housework  around  the  apart- 
ment? 

A.  Yes,  kept  up  the  apartments  and  even  done 
some  washing  for  the  tenants. 

Q.  What  is  her  condition  at  the  present  time 
in  regard  to  her  ability  to  work? 

A.  It  is  not  so  very  good.  She  can't  get  around 
very  good. 
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Q.     Does  she  still  need  help  dressing? 

A.  Yes,  I  have  got  to  dress  her  if  she  wants 
to  go  anywheres. 

Q.     Do  that  every  day? 

A.  Yes,  got  to  put  her  stockings  on,  if  she  puts 
them  on. 

Q.     Does  she  still  use  her  crutches  all  the  time? 

A.  Most  of  the  time,  yes.  She  has  a  hard  time 
getting  around  [87]  without  them. 

Mr.  Ryan:    That  is  all. 

Cross-Examination 
By  Mr.  Strayer: 

Q.  Were  you  married  at  the  time  she  had  that 
first  injury  about  sixteen  years  ago? 

A.     Yes.    She  got  hurt. 

Q.     What?  A.     She  got  hurt  on  that  wreck. 

Q.  Did  you  know  about  the  sore  she  had  on  her 
upper  leg  or  hip  ?  A.     Yes. 

Q.     The  abscess?  A.     Yes,  I  knew  that. 

Q.     She  had  that  for  a  great  number  of  years? 

A.    Yes,  since  1931. 

Q.     Did  you  understand  that  was  osteomyelitis? 

A.     What? 

Q.  Did  you  understand  that  the  trouble  she  was 
having   was   osteomyelitis?  A.     Sorry. 

Q.  Did  you  understand  that  the  sore  she  had 
on  ber  leg  was  osteomyelitis? 

A.     Well,  some  call  it  this  and  some  call  it  that. 

Q.     Did  some  of  the  doctors  call  it  that? 

A.     Yes.  [88] 


Maggie  Mae  Teutschman  127 

(Testimony  of  Albert  Teutschman.) 

Q.  Did  you  know  of  the  treatment  she  had  in 
California  for  if? 

A.  Yes,  she  told  me  she  thought  it  might  help 
if  they  gave  her  some  penicillin  shots. 

Q.  Did  she  say  that  before  she  left,  or  after 
she  got  back? 

A.  Her  sister  wanted  her  to  come  down  there 
many  times. 

Q.     AVhat? 

A.  Her  sister  wanted  her  to  come  down  there 
many  times,  so  she  came  up  and  she  went  down 
with  her,  and  thought  it  would  be  good  for  her  to 
stay  down  in  California  for  a  while. 

Q.  Did  you  know  she  was  going  to  have  this 
treatment  ? 

A.     No,  she  didn't  say  nothing. 

Q.  You  did  not  find  out  about  it  until  she  got 
back*?  A.     She  wrote  to  me. 

Q.  You  went  down  to  Medford  and  came  back 
with  her? 

A.  Yes.  The  railroad  company  came  up  and 
told  me  that  she  got  hurt,  so,  then,  her  sister  called 
up  and  told  me  they  were  going  to  take  her  down 
to  San  Francisco  to  the  hospital,  so  I  got  a  round- 
trip  ticket  and  went  down  there.  Before  I  left, 
I  called  up  and  told  them  if  anything  should  hap- 
pen  

Q.  I  want  to  know :  You  went  down  and  brought 
her  back,  did  you? 

A.     I  wont  down  there  and  fetched  her  back. 
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Q.  Do  you  know  whether  this  abscess  she  had 
was  still  running  at  that  time  ? 

A.     I  think  there  was  still  some  sore,  yes. 

Q.  Had  your  wife  had  trouble  walking  before 
she  had  this  accident?  [89]  A.     How? 

Q.  Had  she  had  trouble  walking  around  before 
the  accident?  A.     Not  a  bit. 

Q.     Did  she  limp  some?  A.     Very  little. 

Q.    Did  she  limi3  at  times?  A.     Yes. 

Q.  Had  she  done  that  ever  since  her  first  ac- 
cident ? 

A.  No.  She  got  along  pretty  good.  At  first, 
when  she  got  hurt,  it  was  pretty  bad  and  then  later 
on  she  got  along  all  right. 

Q.  At  the  time  she  left  for  California,  was  she 
limping?  A.     When  she  went  to   California? 

Q.     Yes. 

A.     She  went  down  the  last  part  in  September. 

Q.    Was  she  limping  at  that  time? 

A.     Not  very  much,  I  don't  think. 

Q.     She  was  limping  some? 

A.     Very  little. 

Q.     Was  she  limping  some? 

A.  Yes,  it  was  a  little  sore.  It  would  bother 
her  at  times. 

Q.  Did  she  complain  about  her  leg  hurting  her 
at  that  time  ? 

A.  No,  she  didn't  say  much;  didn't  hurt  much. 
At  first,  she  had  quite  a  bit  of  trouble  but  the  last 
year  or  so  she  got  along  fine.  [90] 
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Q.  You  said  when  she  went  to  California  her  leg 
was  a  little  sore.     You  mean,  it  was  hurting  her? 

A.     She  didn't  say  nothing. 

Q.  What  do  you  mean  by  saying  it  was  a  little 
sore  ? 

A.     Well,  of  course,  it  bothered  her  some  at  times. 

Q.    What? 

A.  It  must  have  bothered  her  at  times.  She 
did  limp  a  little  at  times. 

Mr.  Strayer:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan: 

Q.  On  your  trip  back,  how  did  you  come  back? 
In  a  compartment? 

A.     Yes,  we  had  to  get  a  compartment. 

Q.     Where  did  your  wife  sleep? 

A.     She  slept  in  the  lower  berth. 

Q.     Where  did  you  sleep  ? 

A.     I  slept  in  the  upper  berth. 

Q.  Anything  said  about  your  wife's  accident  by 
the  porter  at  that  time? 

Mr.  Strayer:  Just  a  moment.  I  object  to  that, 
your  Honor. 

The  Court:    Sustained. 

Mr.  Ryan:    That  is  all. 

(Witness  excused.) 
Ml-.  Ryan:     The  plaintiff  rests. 
Plaintiff  Rests.  [91] 
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Mr.  Strayer:  I  understand  the  depositions  are 
admitted,  your  Honor? 

The  Court :    They  are  admitted. 

(Deposition  of  Dr.  H.  R.  McVicker,  taken 
at  Redding,  California,  August  4,  1947,  there- 
upon received  in  evidence  and  marked  Defend- 
ant's Exhibit  No.  11.) 

[Defendant's  Exhibit  No.  11  set  forth  at 
pages  184  to  203.] 

(Deposition  of  Archie  V.  Eraser,  taken  on 
behalf  of  defendant,  August  6,  1947,  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  No.  12.) 

[Defendant's  Exhibit  No.  12  set  forth  at 
pages  204  to  219.] 

E.  L.  DEERING 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 

By  Mr.  Strayer: 

Q.  Your  name  is  E.  L.  Deering? 

A.  That  is  right. 

Q.  Where  do  you  live,  Mr.  Deering? 

A.  How  is  that? 

Q.  Where  do  you  live?     Where  is  your  home? 

A.  Aberdeen,  Washington. 
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Q.     Wimi  is  your  occupation'?  [92] 

A.  The  last  work  I  done  was  working  for  the 
County,  Grays  Harbor  County. 

Q.     Were  you  formerly  a  sheriff? 

A.     I  was  a  deputy  sheriff. 

Q.     Where  was  that? 

A.     Grays  Harbor  County. 

Q.     You  are  married?  A.     Yes,  I  am. 

Q.  Were  you  riding  on  a  train  coming  back 
from  California  w])  towards  Portland  on  the  9th 
of  January,  1946?  A.     I  was. 

Q.     Was  Mrs.  Deering  with  you? 

A.     Yes,  she  was. 

Q.     Where  did  you  get  on  the  train? 

A.     Merced. 

Q.     Merced,  California?  A.     Yes. 

Q.     Did  you  change  trains  at  Martinez? 

A.    Yes,  we  did. 

Q.     Did  you  get  off  the  train  there? 

A.     Yes. 

Q.     Where  did  you  wait  for  your  next  train? 

A.     In  the  depot. 

Q.     In  the  waiting  room? 

A.     In  tlie  waiting  room  at  the  depot.  [93] 

Q.     Mrs.  Deering  was  with  you? 

A.     Mrs.  Deering  was  with  me,  yes. 

Q.  Did  you  happen  to  notice  Mrs.  Teutschman, 
the  plaintiff  in  this  case?  A.     Yes. 

Q.  Do  you  recognize  her  here  today  as  the  same 
one  you  saw  at  that  time?  A.     Yes. 
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Q.  Wliere  was  she  sitting  with  reference  to  you 
when  you  first  saw  her? 

A.  There  were  tw^o  seats  across  the  depot  this 
way  (illustrating),  about  seven  or  eight  feet  apart. 
I  was  sitting  on  this  seat,  and  she  was  on  that  seat 
in  that  direction  from  me. 

Q.     About  how  far  away? 

A.  Oh,  about  seven  or  eight  feet,  something  of 
the  kind. 

Q.     She  was  facing  you? 

A.     She  was  facing  me. 

Q.     Can  you  tell  us  how  she  was  dressed? 

A.  Well,  I  didn't  particularly  notice  that,  only 
that  she  had  on  a  plaid  jacket,  kind  of  a  jacket 
that  comes  around  down  like  that  (illustrating). 

Q.  Did  you  notice  what  kind  of  luggage  she  had 
with  her? 

A.  Yes.  I  noticed  in  the  seat  behind  her  was 
that  long  violin  case  and  some  other  stuff,  but  what 
it  was  I  don't  know. 

Q.  Tell  the  Court,  while  you  were  sitting  there 
waiting  for  [94]  your  train,  just  how  Mrs.  Teutsch- 
man's  actions  w^ere;  tell  us  what  she  did  and  how 
she  acted. 

A.  She  attracted  my  attention  to  her  on  several 
occasions.  I  thought  at  the  time  that  she  was  tead 
up  a  little  bit,  that  she  had  been  drinking  some- 
thing; what,  I  didn't  know,  but  I  thought  that  at 
the  time.     That  is  what  attracted  mv  attention. 
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Q.     Can  you  tell  us  what  she  did? 

A.  Why,  yes.  If  she  caught  you  looking  at  her, 
she  would  smile  at  you;  she  smiled  not  only  at  me 
but  at  others. 

Q.     Was  she  sitting  there  all  the  time? 

A.     No,  she  wasn't. 

Q.     Did  you  see  her  get  up? 

A.  She  got  up  and  went  around  that  end  of  the 
bench  and  went,  I  suppose,  to  the  rest  room;  I 
wouldn't  say. 

Q.  Did  you  notice  whether  she  had  any  difficulty 
in  getting  up  or  walking? 

A.  I  didn't  notice  her  getting  up  but  in  walking 
she  had  a  limp  in  her  right  leg.  As  she  came  back 
to  sit  down  she  was  limping  in  that  leg.  She  sat 
down  this  way  (illustrating)  and  she  kind  of 
grinned  as  she  sat  down,  protecting  her  right  hip. 

Q.  You  said  you  had  the  impression  she  was 
teadup?  A.     I  did. 

Q.  Elaborate  on  that,  please.  What  do  you 
mean? 

A.  I  thought  she  had  been  drinking  booze.  That 
is  what  I  thought  about  it.  I  thought  she  had  had 
too  much  booze.  [95] 

Q.  Did  you  ever  get  close  enough  to  her  to  be 
able  to  tell  whether  she  had  been  drinking? 

A.     I  never  was  closer  than  seven  or  eight  feet. 

Q.  Wlien  your  train  arrived,  I  take  it  you  took 
your  train?  A.     We  took  our  train. 

Q.     Did  you  sec  her  after  that? 

A.     Never  saw  her  no  more  after  that. 
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Q.  This  is  the  lady  you  are  talking  about  now, 
Mrs.  Teutschman,  here,  the  lady  you  saw  in  the 
station  1 

A.     That  is  the  lady  I  saw  in  the  depot. 

Mr.  Strayer:    That  is  all. 

Mr.  Eyan:     That  is  all. 

(Witness  excused.)    [96] 

MRS.  ESTHER  DEERING 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Strayer: 

Q.     Your  name  is  Mrs.   Esther  Deering? 

A.    Yes. 

Q.  You  are  the  wdfe  of  the  gentleman  who  just 
testified*?  A.     I  am. 

Q.     You  are  from  Aberdeen?  A.     Yes. 

Q.  You  were  with  your  husband  on  this  occa- 
sion he  told  us  about?  A.     I  was. 

Q.  Do  you  recall  seeing  Mrs.  Teutschman  in  the 
waiting  room  at  Martinez?  A.     I  do. 

Q.  Will  you  tell  the  Court  what  attracted  your 
attention  ? 

A.  Her  peculiar  actions  drawed  my  attention, 
the  way  she  was  dressed;  I  think  odd,  very  odd, 
looked  peculiar.     She  had  a  red  plaid  blouse   on 
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that  hung  loose,  quite  long.     That  is  what  drawed 
my  attention  in  the  first  place.    Then,  she  was  very 
peculiar  in  her  actions. 

Q.     What  did  you  see  her  do  ? 

A.  I  seen  her  get  up  and  go  around  the  bench 
to  the  rest  room  [97]  and  then  come  back  in.  She 
come  back  the  other  end.  When  she  sat  down  there, 
she  sat  down  on  the  left  hip  and  grinned  as  she 
sat  down. 

Q.     Did  she  appear  to  be  in  pain? 

A.  Only  just  that  she  grinned  when  she  sat 
down.  She  made  quite  a  bit  of  fuss.  I  said,  ''That 
lady  must  be  hurt." 

Q.  Did  you  notice  when  she  walked  whether 
she  limped? 

A.     Very  bad ;  at  least,  I  thought  it  very  bad. 

Q.  Did  you  see  her  any  more  after  you  left 
there?  A.     Didn't  see  her  any  more. 

Q.     You  have  not  seen  her  since  then  until  today  ? 

A.     Not  until  today. 

Mr.  Strayer :    That  is  all. 
^     Mr.  Ryan:    No  questions. 

(Witness  excused.)   [98] 
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was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Strayer: 

Q.     Where  is  your  home  •? 

A.     Oakland,  California. 

Q.  You  are  employed  as  a  porter  by  the  Pull- 
man Company,  are  you  nof? 

A.     Pullman  porter. 

Q.  How  long  have  you  worked  for  the  Pullman 
Company?  A.     Since  1943. 

Q.  Were  you  employed  on  this  train  in  which 
Mrs.  Teutsclnnan  Avas  riding  at  the  time  she  was 
injured'?  A.     I  was  the  porter. 

Q.     Where  did  you  board  that  train? 

A.     Oakland  Pier. 

Q.    What  car  were  you  assigned  to? 

A.  I  forget  the  number  of  the  car,  but  the  car 
was 

Q.  Can  you  tell  us  what  type  of  Pullman  berth 
and  curtains  were  on  the  car,  what  the  car  was 
equipped  with? 

A.  This  was  a  sixteen-section  Tourist  car.  Each 
berth  had  fourteen  buttons  to  fasten  the  curtains. 

Q.  Did  it  have  the  type  known  as  the  Grant- 
type  curtains,  do  you  know?  I  will  ask  you  to 
look  at  these  photographs  which  [99]  are  marked 
Defendant's  Pre-Trial  Exhibits  5  to  8  and  tell  us 
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if  they  represent  or  show  accurately  the  type  of 

curtains  that  were  used  in  that  car? 

A.     This  is  the  curtain  here   (indicating.) 

Q.     Pardon?    How  about  the  others? 

A.  This  is  the  curtain,  the  same  type  of  curtain. 
These  are  all  the  same  type  of  curtain. 

Q.  Are  they  same  type  used  on  this  car  we  are 
speaking  about?  A.     Yes. 

Mr.  Stray er:  I  offer  the  pictures  in  evidence, 
your  Honor. 

The  Court:    Admitted. 

(Four  photographs  thereupon  received  in 
evidence  and  marked  Defendant's  Exhibits  No. 
514,  6,  7  and  8,  respectively.) 

Q.  (By  Mr.  Strayer)  :  Will  you  describe  for 
the  benefit  of  the  Court  the  manner  in  which  these 
curtains  were  attached  to  the  berth? 

A.     Well,  four  buttons  down 

Q.  In  the  first  place,  how  did  you  hook  the 
curtain  on?     Was  there  a  rod  at  the  top? 

A.  A  rod  at  the  top.  Yoti  make  your  lewder 
berth  first,  then  you  make  your  upper  berth,  then 
you  put  your  curtains  on.  Got  liangers  that  hang 
across  the  rods.  Then  you  fasten  your  lower  berth 
curtains  on.  Then  you  fasten  your  upper  berth 
curtains  [100]  on;  that  is,  on  both  sides  of  the 
berth. 

Q.  I21  the  oentev,  the  dividing  lir.e  between  tlie 
upper  berth  and  the  lower,  is  tliere  a  portion  of  the 
curtain  that  wi-aps  around  the  rod? 

A.     Both  lower  and  upper. 


138  The  Pullman  Company  vs. 

(Testimony  of  L.  Rainey.) 

Q.     Did  you  button  those  flaps  aroimd  the  rod  1 

A.     Yes. 

Q.  Prom  the  photographs,  it  looks  as  if  the  eur- 
tams  are  l3uilt  in  one  piece,  with  a  split  in  the  cen- 
ter. Will  you  describe  how  they  are  built  I 

A.  The  curtains  are  this  way:  They  cover  half 
of  two  berths,  but  they  are  one  curtam.  But  they 
cover  half  of  two  berths  like  12  and  14.  One  cur- 
tain covers  half  of  each  berth. 

Q.     Wliere  is  the  split  portion  of  the  curtain  ? 

A.     The  split  portion? 

Q.  Yes.  About  how  wide  is  that  place  where  the 
split  occurs  in  the  curtain  ? 

A.  There  is  no  space  between  them.  They  both 
drop  down.  You  can  put  one  down  and  one  up  and 
fasten  each  curtain,  if  you  want  to  make  an  SOS 
out  of  the  berth. 

Q.     What  is  an  SOS  ? 

A.     That  is  a  word  we  use. 

Q.  That  is  not  what  I  am  getting  at.  I  want  to 
know  if  these  flaps  v/ere  taken  apart,  how  wide 
would  they  open  up  ? 

A.  You  can  push  them  clear  back  as  far  as  the 
berth,  the  upper  [101]  curtain. 

Q.  The  curtam  is  only  split  part  way,  as  I  un- 
derstand. 

A.     Only  split  part  way. 

Q.  Yes.  You  could  not  push  the  curtain  back 
any  further  than  the  split,  could  you  ? 

A.     I   don't   quite   get   what   you   are   speaking  I 
about. 
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Q.  We  will  take  Exhibit  No.  5,  I  think  it  is.  It 
looks  like  the  curtain  was  split  about  half  of  its 
width.  A.     This  here  ? 

Q.     I  mean  this  split. 

A.  This  part  here  ?  Where  you  button  both  ends 
of  this  curtain  here  ? 

Q.  Let  us  take  the  photograph,  Exhibit  No.  8. 
Can  you  explain  it  from  that  ? 

A.  When  this  is  pushed  around,  is  that  what 
you  mean? 

Q.     Yes. 

A,  This  top  curtain  can  go  over  to  about  heie 
(indicating),  but  the  bottom  curtain  can  only  come 
to  here  (indicating). 

Q.  How  wide  can  you  spread  the  top  when 
opened  ? 

A.  Oh,  just  about  to  this  button  here  (indi- 
cating) . 

Q.  How  wide  would  that  be?  Probably  three 
feet,  would  you  say,  roughly? 

A.  Three  feet  or  four.  If  you  take  these  rods 
down,  you  can  spread  it  still  further,  if  you  take 
these  hangers  off  the  rods,  like  this  here  (indicat- 
ing) ;  then  you  can  push  it  back  [102]  to  this  head- 
board. 

Q.  In  order  to  have  a  curtain  on  Lower  14, 
would  you  have  to  have  a  curtain  on  Upper  14  ? 

A.     To  have  a  curtain  on  Lower  14  ? 

Q.     Yes. 

A.  This  type  of  cui-tain,  you  have  to  have  the 
top  curtain  all  in  one  piece. 
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Q.  Because  the  curtain  is  divided  between  the 
two  berths,  12  and  14. 

A.     It  covers  half  of  each  berth. 

Q.  When  you  got  on  the  train  at  Oakland,  what 
did  you  do  about  making  up  the  berths'? 

A.  Made  down  half  in  the  yard  and  the  other 
half  on  the  road,  after  lea^dng  Berkeley,  which 
was  about  7 :15. 

Q.  Can  you  recall  at  this  time,  by  the  time  you 
got  to  Martinez,  whether  all  this  space  had  been 
made  down?  A.     Hadn't  quite  finished. 

Q.     Do  you  recall  first  seeing  Mrs.  Teutschman? 

A.     Yes. 

Q.     Where  was  she  when  you  first  saw  her? 

A.  She  was  about  five  or  six  cars — about  five  or 
six  car  lengths  from  the  station,  coming  my  way. 

Q.  Did  you  notice  what  luggage  she  had  with 
her? 

A.  Well,  at  that  distance,  I  didn't  know  what 
she  had  then,  but  she  was  coming  towards  the  Pull- 
man cars.  [103] 

Q.  As  she  got  closer  to  you,  were  you  able  to 
distinguish  what  she  had  mth  her? 

A.     Well,  I  knew  she  had  a  violin  case  with  her. 

Q.  What  can  you  say  as  to  the  manner  in  which 
she  was  walking? 

A.  She  was  very  lame ;  took  her  quite  a  while  to 
get  from  the  station  up  to  the  car. 

Q.  When  she  got  up  to  where  you  were,  was 
there  anyone  else  with  you? 

A.  The  porter  in  the  next  car  and  the  conductor, 
the  train  conductor. 
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Q.     The  conductor  was  Mr.  Paisley? 

A.     Yes. 

Q.  What,  if  any,  conversation  took  place  when 
she  arrived  at  the  car? 

A.  Well,  she  walked  up  and  she  wanted  to  get 
on  the  train.  I  asked  her  to  see  her  Pullman  ticket. 
She  showed  it  to  me,  and  I  told  her  that  her  ticket 
called  for  the  next  train  that  was  coming  be- 
hind us. 

Q.  What  was  the  number  of  the  train  you  were 
on? 

A.  18,  the  Oregonian.  Her  ticket  called  for 
Train  20. 

Q.  What  was  the  rest  of  the  conversation,  when 
you  told  her  that  her  ticket  was  for  the  next  train? 

A.  The  conductor  said,  "Let  her  get  on.  We  will 
have  some  space  for  her  in  your  car."  I  helped  her 
up  to  my  car. 

Q.  You  saw  her  ticket  at  that  time.  Did  it  call 
for  an  upper  [104]  berth  or  a  lower  berth  ? 

A.     Upper  berth. 

Q.  Do  you  know  whether  or  not  you  had  any 
lower  berths  available  on  that  car? 

A.     Not  one. 

Q.  Did  you  have  a  talk  with  Mrs.  Teutsclunan 
aliout  whether  she  was  to  get  an  upper  berth  or  a 
lower  berth? 

A.  I  don't  recall  talking  about  that,  because  she 
was  not  supposed  to  be  on  the  train.  I  don't  know 
how  it  was  arranged  on  the  next  train. 
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Q.  What  did  you  do  about  providing  her  with 
a  berth? 

A.  Well,  Conductor  Paisley  assigned  her  to 
Upper  14.  That  was  her  berth.  I  hadn't  got  that 
far  then.  When  I  made  the  berth  up,  then  I  helped 
her  in  the  berth  and,  automatically,  I  pulled  the 
curtains. 

Q.  Were  you  here  this  morning  when  she  testi- 
fied? A.    Yes. 

Q.  Did  you  hear  her  testimony  that  a  man  got 
out  of  the  berth?  A.     Yes. 

Q.     What  are  the  facts? 

A.  The  reason  I  say  a  man  could  not  have  got 
out  of  the  berth  is  that  that  berth  was  not  made. 

Q.  Had  the  berth  been  occupied  prior  to  the 
time  of  getting  to  Martinez?  A.     No. 

Q.     The  berth  had  not  been  made  up  ?  [105] 

A.     Had  not  been  made;  had  not  been  occupied. 

Q.  Any  reason  why  anyone  would  have  been 
in  it?  A.     No,  sir. 

Q.  When  you  got  the  berth  made  up,  did  you 
help  Mrs.  Teutschman  into  the  berth? 

A.  I  helped  her  into  the  berth.  She  made  the 
statement  to  me  she  just  came  from  Los  Angeles  to 
see  a  doctor  down  there;  and  that  she  had  spent 
some  nine  hundred  and  some-odd  dollars  on  it  and 
it  didn't  do  any  good.  That  is  as  far  as  she  went. 

Q.     Was  that  all  the  conversation  you  had? 

A.     She  went  up  in  the  berth,  yes. 


Maggie  Mae  Teutschman  143 

(Testimony  of  L.  Rainey.) 

Q.  In  making  up  that  particular  berth,  let  me 
ask  you:  Do  you  button  these  protective  flaps 
down  ?  A.     Yes. 

Q.     At  the  lower  end  of  the  upper  curtain  ? 

A.     Yes. 

Q.  Do  you  have  to  unbutton  them  in  order — Did 
you  have  to  unbutton  them  in  order  for  her  to  get 
in  the  berth?  A.     No,  just  pull  it  aside. 

Q.  After  she  was  in  the  berth,  did  you  close  the 
berth  ? 

A.  Took  both  ends  and  pulled  them  like  that 
(illustrating).  They  came  together,  but  I  didn't  but- 
ton—from the  top  down,  I  didn't  button  them. 

Q.     Those  buttons  were  on  the  inside  ? 

A.  Those  buttons  were  on  the  inside,  for  her  to 
button.    [106] 

Q.  They  are  intended  for  the  passenger  himself 
to  button?  A.     Yes. 

Q.  How  about  the  hooks  up  on  the  top  rod? 
Were  they  hooked  over  the  rod  A.     Yes. 

Q.     You  are  quite  sure  of  that? 

A.     Positive. 

Q.  Can  you  say  whether  you  noticed  anything 
aljout  Mrs.  Teutschman,  when  you  first  saw  lier, 
what  condition  she  was  in? 

A.  Well,  not  anything  more  than  usual.  We 
carry  a  lot  of  people  and  you  see  so  much  you 
don't  pay  a  whole  lot  of  attention. 
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Q.  Was  your  attention  called  to  Mrs.  Teut- 
schman  again  during  the  night? 

A.  Well,  at  a  quarter  of  2,  I  got  up — I  go  to  bed 
from  10  to  2 — and  at  a  quarter  of  2  was  the  first 
I  knew  she  fell  out  of  the  berth. 

Q.     What  happened  then? 

A.  Well,  the  S.P.  news  agent  told  me  that  a  lady 
fell  out  of  berth — out  of  Upper  14.  I  went  out  in 
the  car  to  see  what  it  was  all  about.  The  conductor 
says,  "Going  to  take  her  ofP  at  Redding,"  and  she 
was  groaning. 

Q.     What  was  her  condition  when  you  saw  her? 

A.  When  I  first  looked  in  there,  she  was  asleep ; 
then  she  would  wake  up.  When  they  taken  off,  she 
groaned  a  whole  lot  [107]  and  complained  of  her 
arm.  That  is  what  I  thought,  that  she  had  hurt  her 
arm  instead  of  her  hip. 

Q.     Did  you  try  talking  with  her? 

A.     No,  I  didn't. 

Q.  Did  you  help  take  her  off  the  train  at  Red- 
ding? A.     Yes. 

Q.  Did  anyone  talk  with  her  while  you  were 
helping  to  take  her  off? 

A.  T  think  they  tried  to  get  her  name,  but 
whetlier  they  did  or  not  I  don't  recall  now. 

Q.  After  you  heard  about  the  accident,  did  you 
look  at  Berth  14?   Did  you  examine  it? 

A.    Yes. 

Q.     Wliat  did  you  find? 

A.  Just  like  I  made  it  up.  The  curtains  were 
still  together,  fastened. 


Maggie  Mae  Teutschman  145 

(Testimony  of  L.  Rainey.) 

Q.  They  were  still  fastened,  the  same  as  you  had 
made  it  up  ?  A.     Yes. 

Q.     Were  they  separated,  the  front  curtains? 

A.  Right  about  this  far  (illustrating)  when  I 
looked  in. 

Q.    About  six  inches  or  a  foot?  A.    Yes. 

Q.    Were  the  buttons  unbuttoned? 

A.     No,  they  were  not. 

The  Court :    What  buttons  are  you  talking  about  ? 

Mr.  Strayer:  The  protective  buttons  at  the  bot- 
tom of  the  upper  berth. 

A.     They  were  still  fastened. 

Q.  Did  you  look  at  the  berth  again  the  following 
morning  ? 

A.  Yes.  The  S.  P.  man,  he  and  I  checked  the 
berth  again. 

Q.  Did  you  find  the  condition  the  next  morning 
different?  A.     No. 

Q.  I  presume  you  must  have  made  up  the  berth 
the  following  morning? 

A.     I  put  the  berths  away,  yes. 

Q.     Did  you  find  anything? 

A.  I  found  two  pairs  of  shoes  and  a  little  cap- 
sule. 

Q.    A  yellow  capsule?  A.    Yes. 

Q.     What  did  you  do  with  the  capsule? 

A.     I  gave  it  to  this  S.  P.  news  agent. 

Mr.  Strayer:     I  believe  that  is  all. 
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Cross-Examination 
By  Mr.  Ryan: 

Q.  Were  you  talking  to  Mrs.  Teutschman  out- 
side the  car  where  the  conductor  was  when  she  first 
walked  up  there?  A.     Yes. 

Q.     What  was  the  conversation  at  that  time? 

A.  About  getting  on  this  train,  on  the  wrong 
train. 

Q.     Did  she  make  quite  a  fuss?  [109] 

A,     Well,  they  generally  do. 

Q.  She  finally  made  such  a  fuss  the  conductor 
decided  to  let  her  get  on  the  train? 

A.     Decided  to  let  her  get  on  the  train. 

Q.     She  went  into  your  car? 

A.     Into  my  car. 

Q.  Did  she  say  anything  to  you  after  she  got  in 
there  ? 

A.  Not  after  she  got  in.  I  was  still  loading  pas- 
sengers up  on  the  outside. 

Q.  When  she  was  getting  in  the  berth,  did  she 
say  anything  to  you?  A.     Yes. 

Q.     What  did  she  say? 

A.  She  said  she  had  been  to  Los  Angeles  taking 
treatments;  she  had  spent  nine  hundred  and  some 
dollars  and  it  hadn't  done  any  good  and  she  was 
sorry  she  went. 

Q-     Did  she  want  a  lower  berth? 

A.  Yos,  they  all  want  lower  berths;  none  avail- 
able. 
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Q.     Did  she  ask  for  a  lower  berth  ? 

A.     I  don't  recall. 

Q.  Did  she  say  she  had  never  ridden  in  an  upper 
berth?  A.     Never  said  that  to  me. 

Q.  Did  she  ever  try  to  get  in  the  berth  her- 
self? 

A.  No,  I  had  a  ladder  for  her.  I  knew  she  was 
crippled. 

Q.     She  did  not  try  to  get  in  without  the  ladder? 

A.     No. 

Q.     You  made  up  the  berth  for  her  particularly  I 

A.     Well,  I  made  them  all  up. 

Q.  This  Upper  14,  that  was  the  first  berth  you 
made  up  after  she  got  in  the  car? 

A.     Well,  I  wouldn't  say, 

Q.     You  had  about  half  the  car  made  up  ? 

A.     Had  over  half  the  car  made  up  at  Martinez. 

Q.  As  soon  as  you  got  14  made  up,  you  told  her 
to  get  in?  A.     She  was  ready  to  go  to  bed. 

Q.     She  Avas  standing  there,  waiting  for  it? 

A.     No,  she  was  in  the  ladies'  room. 

Q.  Ordinarily,  a  Pullman  porter  pulls  the  cur- 
tains together  in  the  upper  berth?  A.     Yes. 

Q.     You  tell  them  to  button  up  inside,  ordinarily  ? 

A-     No,  I  don't. 

Q.  You  are  instructed  to  tell  them  to  button, 
aren't  you?  A.     No,  sir. 

Q.  As  I  understand  it,  this  whole  thing  goes  on 
two  berths,  adjoining  berths;  this  is  14  and  this  is 
part  of  16.  If  this  inside  curtain  was  pulled  back, 
it  would  not  affect  the  lower  berth  at  all  ? 

A.     No. 
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Q.     Can  pull  it  back  about  two-thirds  of  the  way? 

A.     Yes. 

Q.  Is  there  any  other  protection  in  the  upper 
berth  at  all? 

A.  There  is  your  protection  here  (indicating). 
These  flaps  here  is  your  protection  here,  all  across 
here   ( illustrating) . 

Q.  This  is  connected  on  this  curtain  here  (illus- 
trating) ? 

A.  This  part  is  connected  on  this  curtain  (in- 
dicating). 

Q.  If  this  curtain  is  pulled  and  that  is  not 
buttoned,  could  you  fall  out  of  there  if  you  were 
lying  down? 

A.     No.    Have  to  shove  this  flap  up 

The  Court:  These  flaps,  what  are  the  dimen- 
sions there?    He  has  not  told  us. 

Q.  (By  Mr.  Ryan)  :  But  I  say,  from  here  to 
here  (indicating)  ? 

A.     You  mean  from  here  to  here? 

Q.     Yes.  A.     Oh,  let's  see 

Q.     How  high  is  it,  from  here  to  here? 

A.  Oh,  that  is  about — you  mean  from  this  rod 
to  where  the  buttons  are? 

Q.     Yes.  A.     Oh,  about  six  inches. 

Q.  How  high  is  this  whole  curtain  from  the  top 
of  the  top  berth  to  the  bottom  of  the  lower  berth? 

A.     I  would  say  about  four  feet,  probably  longer. 

Q.  How  long  is  the  berth  ?  Do  you  know  the 
length  of  the  berth?  Do  you  know  how  long  the 
berth  is?  [112]  A.     Not  exactly. 
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The  Court:     I  wanted  to  know  how  high  this  i.s. 

Mr.  Ryan:  That  was  about  six  inches,  I  under- 
stand. 

Q.  The  only  place  these  curtains  are  connected 
so  that  the  one  would  affect  the  other  and  hang 
completely  to  the  floor  is  along  the  edge  of  the 
berth,  isn't  that  right? 

A.     No — The  only  thing  there  now? 

Q.  That  is  all  one  piece,  but  the  connection  is 
along  the  edge  of  the  berth,  isn't  it? 

A.     The  connection? 

Q.    Yes. 

A.     Yes,  just  one  piece  across  here. 

Q.  That  is  what  I  understand,  but  the  connec- 
tion between  the  upper  and  lower  part  of  the  flap 
is  along  the  side  of  the  berth,  between  12  and  14; 
no  connection  between  the  middle 

A.     No,  just  button  here.     You  buttoned  those. 

Q.  Did  Mrs.  Teutschman  ring  for  you  during 
the  night?  A.     No. 

Q.  Were  there  any  other  berths  available  in  this 
car  outside  of  14?  A.     No. 

Q.     That  was  the  only  berth  left  ?  A.     Yes. 

Q.  You  usually— you  really  made  that  up  espe- 
cially for  her,  didn't  you?  [113] 

A.  No,  I  made  everything  because  everything 
was  usually  sold. 

Q.     Quite  a  bit  of  traffic  at  this  time? 
A.     Quite  a  bit. 
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Q.  It  kind  of  put  you  out,  didn't  it,  when  she 
insisted  on  getting  on  the  car? 

A.  No,  it  didn't  put  me  out.  As  long  as  we  had 
space  she  could  take  it  as  well  as  anyone  else. 

Q.     She  made  quite  a  fuss  about  it? 

A.  When  she  first  came  up  she  was  talking 
something  about  it  but  I  didn't  pay  very  much  at- 
tention. 

Q.  Do  you  think  she  looked  a  great  deal  dif- 
ferent than  now*? 

A.  Well,  I  couldn't — I  never  stare  hard  enough 
to  tell 

Mr.  Stray er:     I  don't  understand. 

A.  I  never  stare  at  my  passengers  hard  enough 
to  tell,  then  and  now,  the  way  they  look. 

Mr.  Strayer:  You  don't  stare  at  your  pas- 
sengers ? 

A.     That  hard,  no. 

Mr.  Ryan:     That  is  all. 

Redirect  Examination 
By  Mr.  Strayer: 

Q.  With  this  type  of  curtain  you  had  on  this 
car,  you  don't  use  any  webbing  or  any  other  pro- 
tection 1  A.     No. 

Q.  The  buttoning  of  these  flaps  is  sufficient  pro- 
tection? A.     That  is  sufficient.  [114] 

Q.  If  these  flaps  are  buttoned  and  the  curtains 
are  pulled  together,  is  it  possible  for  a  passenger 
to  roll  out  of  the  upper  berth? 

A.     If  they  are  not  fastened? 
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Q.     No,  I  mean 

A.     If  they  are  fastened  ? 

Q.  If  they  are  fastened  and  pulled  together,  is 
it  possible  to  roll  out? 

A.     No,  impossible  to  fall  out,  for  a  passenger  to. 

Q.  That  would  be  true  whether  the  buttons  on 
the  inside  were  fastened? 

A.     They  couldn't  roll  out. 

Q.  Your  testimony  is  that  these  flaps  were  def- 
initely buttoned?  A.    Yes. 

Q.  You  say  Mrs.  Teutschman  did  not  try  to  get 
in  the  berth  by  herself?  You  recall  specifically 
what  your  testimony  was  on  that? 

A.  When  she  came  out  of  the  ladies'  room,  I 
had  a  ladder  for  her  because  I  saw  she  was  crippled 
when  she  got  on. 

Q.  There  is  testimony  by  Mr.  Fraser,  who  was 
in  Lower  14,  by  deposition.  His  testimony,  as  I 
recall,  was  that  he  heard  Mrs.  Teutschman  trying 
to  get  in  the  upper  berth  by  herself  and  hearing 
you  tell  her  not  to  do  it,  that  you  would  get  a  ladder 
for  her.  Do  you  remember  such  a  conversation  as 
that?  A.     No,  I  don't  recall.  [115] 

Q.     Pardon?  A.     I  don't  recall  that. 

Mr.  Strayer:     That  is  all. 

Recross-Examinati  on 
By  Mr.  Ryan : 

Q.  You  remember  her  saying  she  did  not  want 
an  upper  berth,  that  it  was  all  Greek  to  her,  she 
did  not  know  anything  about  them? 
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A.     I  don't  remember  anything  like  that. 

Q.  It  was  your  duty  to  button  the  flaps ;  if  they 
were  not  buttoned,  you  would  be  called  on  the 
carpet?  A.     Yes,  very  much  so. 

Mr.  Ryan :     That  is  all. 

(Witness  excused.)  [116] 

ROY  D.  STEPP 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Strayer: 

Q.  Do  you  live  in  Portland  at  this  time"? 

A.  I  live  in  Oakland,  California. 

Q.  By  whom  are  you  employed? 

A.  The  Pullman  Company. 

Q.  Were  you  so  employed  in  January,  1946? 

A.  Yes. 

Q.  Did  you  get  instructions  to  make  an  inspec- 
tion of  Car  No.  4199,  Pullman  Car  No.  4199? 

A.  I  did,  sir. 

Q.  Did  you  make  an  inspection  of  the  car? 

A.  Yes,  sir,  I  did. 

Q.  On  what  date  was  that? 

A.  I  don't  remember  the  exact  date,  but  I  know 
it  was  around  a  couple  of  years  ago. 

Q.  Was  it  shortly  after  January  10,  1946? 

A.  Yes,  somewhere  about  that  time,  I  judge. 
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Q.  Do  you  know  where  the  car  had  come  from 
when  you  examined  it? 

A.  No,  I  don't.  I  was  just  told  the  number  of 
the  car  and  what  the  section  was,  and  to  inspect 
the  curtains. 

Q.  Do  you  recall  what  section  it  was  you  in- 
spected?  [117]  A.     14. 

Q.     What  was  the  purpose  of  the  inspection? 

A.  To  hang  these  curtains  up — to  put  up  the 
curtain  rods  and  then  hang  up  the  curtains ;  button 
up  the  buttons  and  pull  on  the  curtains  to  see  if 
the  buttons  were  in  good  shape;  and  to  inspect  the 
hooks  on  top  of  the  curtains  and  so  on. 

Q.  What  is  the  practice  on  these  Pullman  cars 
in  regard  to  the  way  curtains  are  kept? 

A.  Put  them  underneath  the  mattress.  When 
they  make  down  the  bed,  the  mattress  is  already 
up  in  the  upper  berth,  and  one  is  put  down  after 
the  seats  are  pulled  out  and  then  you  have  one  for 
the  upper  berth. 

Q.  Was  the  curtain  found  under  the  mattress? 
Always  is  in  the  same  place,  is  it? 

A.  Yes.  The  curtains  for  14  are  marked  in 
big  letters  "14." 

Q.  Ordinarily,  then,  the  section  number  is  on  the 
curtain  ? 

A.  Yes,  in  big  black  letters.  It  is  sewed  right 
into  the  curtain,  where  the  porter  can  see  just  what 
curtain  it  is  and  so  the  porter  gets  the  curtain  up 
in  the  right  place. 

Q.  Do  you  recall  whether  these  curtains  here 
are  marked?  A.     They  are  marked. 
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Q.     Did  you  find  any  defects  in  these  curtains? 

A.  No.  Put  the  headboards  in  and  the  curtain 
will  cover  half  of  two  berths  like  that  (illustrating). 
The  curtain  will  button  into  the  headboard.  That 
curtain  cannot  be  flopped  out.  There  [118]  is  a 
little  rod  in  on  this  side  (indicating). 

Q.  Did  you  find  any  defect  at  all  in  these 
curtains  ? 

A.  Couldn't  find  any  defect  in  these  curtains. 
Hung  these  curtains  up  and  buttoned  them  right 
down  the  middle,  Section  14,  and  tried  them,  couldn't 
find  anythmg  wrong  with  the  curtains. 

Q.  Was  anything  wrong  with  any  of  the  equip- 
ment around  Section  14? 

A.  No.  I  tried  the  rods  and  all  that;  couldn't 
find  anj^hing  wrong. 

Mr.   Strayer:     That  is   all. 

Mr.  Ryan:     That  is  all. 

(Witness  excused.) 

B.  A.  PAISLEY 

was  thereupon  produced  as  a  witness  on  behalf  of 
the  defendant  and,  being  first  duly  sworn,  was 
examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Strayer: 

Q.  Where  is  your  home,  Mr.  Paisley? 

A.  In  Seattle  or,  Vashon  Island,  rather. 

Q.  By  whom  are  you  employed? 

A.  The  Pullman  Company. 
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Q.  How  long  have  you  worked  for  the  Pullman 
Company  ? 

A.     A  little  over  thirty-seven  years. 

Q.  Were  you  conductor  on  Car  4199,  the  car 
on  which  Mrs.  Teutschman  was  riding  when  she 
was  injured?  A.     Yes,  sir. 

Q.     Wliere  did  you  board  that  car? 

A.     At  Oakland  Pier. 

Q.     Oakland  Pier?  A.     Yes. 

Q.     Where  did  the  car  come  from  before  that? 

A.  The  whole  train  starts  from  the  pier.  The 
car  was  right  out  of  the  yard. 

Q.  When  cars  are  brought  out  of  the  yard,  had 
they  been  in  the  yard  immediately  before  that  ? 

A.  They  go  to  the  yard  for  cleaning  and  serv- 
icing.   Everything  is  put  away [12 1 ') 

Q.  Can  you  tell  me  whether  Car  4199  had  been 
used  immediately  before  you  took  it  out  of  Oakland 
Pier  this  day  ? 

A.  Not  that  day,  no;  comes  right  from  the  yard 
after  it  has  been  cleaned. 

Q.     It  was  cleaned  as  soon  as  it  was  set  there? 

A.     Oh,  yes. 

Q.  I  take  it,  when  it  comes  out  of  the  yard  the 
berths  are  not  made  up.  Wlien  it  comes  out  of  the 
yard,  the  berths  are  not  made  up? 

A.  No.  They  had  a  practice  of  making  the  side 
of  the  car  away  from  the  station,  making  tlie  berllis 
on  that  side  of  the  car. 

Q.     Who  was  your  porter  on  this  car? 

A.     Rainev. 
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Q.  Did  he  start  making  the  berths  as  soon  as 
you  got  out  of  the  station?  A.     Oh,  yes. 

Q.  What  time  did  you  leave  the  Oakland  sta- 
tion? A.     7:15. 

Q.     Evening  ? 

A.     Evening  of  January  9th,  yes. 

Q.     What  train  number  was  this?  A.     18. 

Q.  Was  there  another  train.  Train  No.  20,  foi- 
ls owing  you  ?  A.     Yes. 

'*^.  How  far  behind  you  was  that  running  ?  [121] 
i.  A  little  over  two  hours.  I  am  not  sure  of 
the  time  they  left  there. 

Q.     An  hour  ?  A.     About  two  hours  or  more. 

Q.  Do  you  know  about  what  time  you  arrived  at 
Martinez  ? 

A.  I  would  say  about  8:30  or  8:40,  something 
like  that. 

Q.  By  that  time  what  was  the  situation  regard- 
ing the  making  up  of  the  berths  of  Car  No.  4199  ? 

A.  Practically  all  of  the  berths  were  made  up; 
maybe  one  or  two  sections  were  not  made  yet. 

Q.  What  is  the  situation  as  to  whether  you  had 
any  lower  berths  available? 

A.     Everything  was  taken  except  one  berth. 

Q.  So,  as  a  practical  matter,  you  had  no  lower 
berths  available?  A.     Nothing   available. 

Q.  Have  you  recently  cheeked  your  working 
diagram  of  that  train  ? 

A.     Yes,  I  have  seen  the  diagram. 

Q.  Look  at  Defendant's  Pre-Trial  Exhibit  No.  9 
and  tell  me  if  that  is  the  diagram  of  Car  4199  for 
that  date  ?  A.     Yes,  that  is  the  one  I  used. 
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Q.     Pardon?  A.     That  is  the  one  I  used. 

Q.  Does  that  disclose  there  were  no  lowers  avail- 
able at  Martinez  on  that  day? 

A.     There  was  nothing  vacant  there  at  all.  [122] 

Mr.  Strayer:     I  offer  the  exhibit  in  evidence. 

Mr.  Ryan:     No  objection. 

The  Court:     Admitted. 

(Pullman  car  record,  Car  4199,  thereupon 
received  in  evidence  and  marked  Defendant's 
Exhibit  No.  9.) 

Q.  (By  Mr.  Strayer)  :  Where  did  you  first  see 
Mrs.  Teutschman  on  that  night? 

A.  I  saw  her  shortly  after  she  left  the  station, 
coming  towards  the  Pullman. 

Q.  How  far  away  was  she  when  you  first  saw 
her?  A     Oh,  about  three  or  four  car  lengths. 

Q.  As  she  got  down  towards  you,  what  can  you 
say  about  her  appearance? 

A.  Well,  she  was  limping.  She  carried  an  old 
shopping  bag  and  a  violin  case.  That  is  as  much 
as  I  can  say  about  her  appearance  at  this  time. 

Q.     Did  she  come  up  to  you  and  talk  to  you? 

A.  She  came  up  with  the  other  passengers.  The 
other  passengers  were  boarding  the  train — quite  a 
few  got  on  there  that  night.  When  she  came  up 
there,  I  asked  her  for  her  ticket,  to  see  her  ticket. 
She  showed  a  ticket,  I  think,  for  Train  No.  20,  and 
I  told  her  her  reservation  was  for  tliat  train.  I  ut 
she  complained  about  having  to  go  ]>ack  to  the 
station,  so  I  told  the  porter,  as  long  as  we  had  space, 
and  to  save  her  going  clear  [123]  back  to  the  station, 
to  take  care  of  her. 
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,  Q.     Did  you  look  at  the  ticket?  A.     Yes. 

Q.     Was  it  for  an  upper  or  a  lower? 

A.     Upper  14. 

Q.     On  Train  No.  18?  A.     On  No.  20. 

Q.     Your  train  was  No.  18?  A.     Yes. 

Q.  Is  it  customary  to  allow  a  passenger  to  ride 
on  a  different  train? 

A  We  are  not  permitted  to  accept  tickets  on 
other  trains  like  that. 

Q.     How  did  you  happen  to  do  it  in  this  case? 

A.  I  took  pity  on  her,  on  account  of  her  condi- 
tion and,  as  long  as  I  had  space,  I  thought  I  would 
take  care  of  her.  I  had  a  redcap  at  Martinez  to 
notify  the  conductor  on  the  other  train  to  cancel 
the  space. 

Q.  When  you  say  you  took  pity,  I  take  it  ordi- 
narily you  would  not  do  it.  Why  did  you  do  it  in 
this  particular  case? 

A.  Well,  she  was  rather  poorly  dressed  and 
crippled.    I  thought  it  was  the  thing  to  do. 

Q.  Did  she  say  anything  to  you  that  led  you  to 
believe  you  ought  to  try  to  accommodate  her? 

A.  She  complamed  about  going  clear  back  to 
the  station  again.  [124] 

Q.     How  far  was  it  to  the  station? 

A.     At  least  six  car  lengths. 

Q.  Wlien  you  say  she  was  limping,  was  she  limp- 
ing hard  or  moderately  ?  A.     Quite  bad. 

Q.     Did  she  appear  to  you  to  be  in  any  pain  ? 

A.     No. 
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Q.  You  said  you  agreed  to  give  her  an  upper 
m  your  car.  What  instructions  did  you  give  about 
getting  her  an  upper? 

A.     You  mean  to  the  porter? 
Q.    Yes. 

A.     I  told  him  ''Upper  14  is  vacant.    Make  that 
up  for  her  and  put  her  in  there." 
Q.     Did  you  help  her  on  the  train? 
A.     No,  I  don't  think  so. 

Q.  Did  you  have  any  conversation  with  her  while 
the  porter  was  making  up  the  berth? 

A.  Yes.  She  was  standing  at  the  end  of  the 
aisle.  She  asked  me  for  some  water,  so  I  got  her 
a  cup  of  water.  She  wanted  to  take  some  medicine. 
She  took  a  large  yellow  capsule  with  the  water  I 
had  given  her  and  drank  the  water  there. 

Q.     She  took  a  capsule  while  you  were  matching? 

A.     While  I  was  standing  there,  talking  to  her. 

Q.     Did  she  take  anything  more?  A.     No. 

Q.     She  did  not  tell  you  what  the  capsule  was? 

A.  No.  I  didn't  inquire.  It  was  none  of  my 
business. 

Q.     You  were  on  the  inside  of  the  car,  then? 
A.     Yes. 

Q.     What  can  you  say  about  her  appearance  ? 

A.  Well,  I  first  had  the  impression  that  she  had 
been  drinking,  but  after  I  talked  to  her  I  knew 
that  was  not  the  case.  She  gave  me  that  impression 
at  first. 
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Q.  When  you  got  close  enough  to  her,  were  you 
able  to  smell  any  liquor? 

A.  No.  That  is  why  I  say  I  knew  she  she  had 
not  been  drmking. 

Q.     What  was  it  that  gave  you  that  impression? 

A.  Just  her  actions,  acting  like  a  person  who 
had  been  drinking. 

Q.  What  was  done  as  soon  as  the  berth  was 
made  up? 

A.     The  porter  got  a  ladder  and  put  her  up. 

Q.     You  were  there  when  that  was  done  ? 

A.     Yes. 

Q.  Were  you  there  when  the  ]>orter  was  making 
the  berth? 

A.  Standing  at  the  end  of  the  ladder.  He  Avas 
making  the  berth  at  that  time. 

Q.  You  heard  Mrs.  Teutschman's  testimony  that 
there  were  no  curtains  on  the  berth. 

A.     That  would  be  impossible. 

Q.     Why  would  it  be  impossible? 

A.  Because  the  berth  caimot  be  made  up  with- 
out hanging  the  [126]  curtains  up. 

Q.  In  other  words,  her  testimony  that  there  were 
no  curtains  to  stop  her  would  not  be  physically  pos- 
sible? A.     No. 

Q.  Do  you  base  that  on  an}1:hing  else  ?  Did  you 
see  what  the  porter  did  do  in  regard  to  making  the 
berth? 

A.     I  just  saw  he  was  making  the  berth. 

Q.     Did  you  see  whether  he  put  the  curtains  on  ? 

A.  The  curtains  were  already  on  one  of  the 
berths,  because  the  lower  berth  was  made. 
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Q.  Do  you  know  whether  he  buttoned  the  flaps 
on  the  curtains?  A.     Yes. 

Q.     The  protective  flaps? 

A.     Yes,  I  know  that. 

Q.     Did  you  see  him  do  it? 

A.  I  looked  at  the  berth  afterwards  and  I  know 
they  were  buttoned. 

Q.  You  were  there  at  the  time  he  helped  the 
lady  into  the  berth? 

A.  I  was  not.  I  was  at  the  other  end  of  the 
car,  a  16-section  car. 

Q.  Do  you  loiow  whether  the  pointer  pulled  the 
curtain  when  he  put  her  in?  A.     Yes. 

Q.     Did  you  see  him  do  it? 

A.  I  went  back  there  shortly  after  that  and  the 
cui'tains  were  [127]  closed. 

Q.  Did  you  have  occasion  to  notice  the  berth 
later  on  that  evening? 

A.  Yes.  I  came  through  there — yes;  every  time 
I  went  through  the  car. 

Q.     What  was  the  next  thing  you  noticed? 

A.  At  one  time  I  came  through  there  she  had 
her  foot  sticking  out  of  the  berth, 

Q.     Sticking  out  through  the  curtain? 

A.     Yes. 

Q.     What  did  you  do? 

A.  I  just  shoved  it  back  in  the  berth.  She  didn't 
waken.    I  pulled  the  curtains  together  again. 

Q.  Were  the  curtains  slioved  apart  when  this 
happened?  A.     Just  a  little  bit. 
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Q.     Just  enough  for  a  foot  to  come  through  ? 

A.     Yes. 

Q.  Did  you  notice  whether  the  flaps  forming  the 
curtains  were  buttoned?  A.     They  were. 

Q.     You  pulled  the  curtain  back  together? 

A.  I  spoke  to  her  but  she  did  not  respond.  I 
pulled  the  curtain  together  and  left. 

Q.  Did  anything  else  happen  which  called  your 
attention  to  that  berth  that  evening?  [128] 

A.  Well,  the  lady  rang  the  bell — I  was  in  the 
car ;  was  in  the  smoking  room.  I  answered  the  bell. 
She  asked  for  some  water.  She  said  she  wanted 
to  take  some  medicine. 

Q.  Her  testimony  that  the  porter  answered  it  is 
incorrect,  then? 

A.  The  porter  had  to  guard  two  tourist  cars. 
The  porter  was  on  guard  in  the  other  car.  I  was  in 
the  smoking  room  of  this  car,  so  I  answered  the 
bell  rather  than  to  wait  for  him  to  come  in  there. 

Q.  When  you  got  downi  to  Mrs.  Teutschman's 
berth,  what  was  the  condition  of  the  curtains  then? 

A.     They  were  closed. 

Q.     Wliat  did  you  do? 

A.  I  asked  her  if  there  was  something  she 
wanted  and  she  said  she  wanted  some  water;  she 
wanted  to  take  some  medicine,  so  I  got  her  a  cup 
of  water  and  handed  it  up  to  her,  but  I  didn't  see 
— the  curtains  were  closed. 

Q.  You  recall  her  saying  that  she  wanted  to 
take  some  medicine?  A.    Yes. 
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Q.     Did  you  open  the  curtain  when  you  got  her 
water  for  her? 

A.     No,  just  handed  the  cup  of  water  up. 

Q.     When  you  left  the  herth,  were  the  cui-tains 
closed  or  open?  A.     They  were  closed. 

Q.     When  was  your  attention  next  attracted  to 
that  berth? 

A.     After  she  claims  to  have  fallen  out  of  the 
berth.  [129] 

Q.     How  did  you  happen  to  find  out  iibout  it? 

A.     I  was  back  in  the  train,   and  a  gentleman 
came  back  for  me. 

Q.     Mr.  Holland,  news  agent,  came  back  and  got 
you?  A.    Yes. 

Q.     When  you  came  back  to  this  car,  where  was 
Mrs.  Teutschman?  A.     In  the  dressing  room. 

Q.     The  ladies'  dressing  room? 

A.     The  ladies'  dressing  room.  • 

Q.  Whsit  can  you  say  about  her  appearance 
then? 

A.  She  was  fully  dressed  and  had  her  stockings 
on;  was  sitting  in  a  chair  in  the  dressing  room; 
she  was  moaning  a  Little  bit.  She  said  she  had 
been  hurt;  she  had  hurt  her  right  leg.  Her  dress 
was  up  about  this  far  (indicating)  ;  her  stockings 
down  to  her  ankle  almost;  couldn't  see  any  bruises 
on  her  leg  anywhere. 

Q.     Did  you  try  to  talk  to  her  ? 

A.     Yes.    She  seemed  to  be  in  a  stupor. 

Q.     You  could  not  get  anything  out  of  her? 

A.     No. 
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Q.     Did  yon  try  to  find  ont  liow  she  got  hurt  ? 

A.     That  is  all  I  could  find. 

Q.     What  was  done  with  her? 

A.  Well,  we  got  the  train  conductor  and  tried 
to  get  a  doctor  at  Redding. 

Q.     Where  did  you  keep  her?     In  what  room? 

A.  In  the  dressing  room.  As  soon  as  I  could, 
I  called  the  passenger  agent  and,  as  soon  as  he  got 
out  of  the  bei*th,  I  put  her  in  the  passenger  agent's 
berth. 

Q.  And  then  she  was  there  the  rest  of  the  time 
until  you  got  to  Redding?  A.     Yes. 

Q.  Did  you  see  Mrs.  Teutschman  during  that 
time  until  you  got  to  Redding? 

A.    Yes.     I  was  there  practically  all  th^  time. 

Q.     What  condition  was  she  in  during  that  time  ? 

A.  The  minute  she  hit  the  berth,  she  was  sound 
asleep. 

Q.  Did  you  help  take  her  c^  tlie  train  at  Red- 
ding ?  A.    Yes. 

Q.  Have  you  seen  any  more  of  her  since  then 
until  today  ?  A.     Not  mitil  today. 

Q.  Did  you  help  get  her  baggage  together  and 
put  it  off  at  Reddmg?  A.     No. 

Q.  After  you  heard  of  this  fall  Mrs.  Teutscjiman 
had  taken,  did  you  inspect  Upper  14  ?  A.    Yes. 

Q.     What  did  you  find? 

A.  As  soon  as  we  left  Redding,  I  went  in  and 
looked  at  the  berth.  The  curtains  were  all  buttoned 
up   xiid  everything. 
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Q.     Were  the  curtains  spread  any?  [131] 

A.    A  short  distance,  yes. 

Q.    How  far  apart  were  they? 

A.     I  would  say  twelve  or  fourteen  inches. 

Q.  In  the  position  you  foimd  the  curtains,  after 
you  heard  about  the  fall,  would  it  have  been  possible 
for  anyone  to  have  fallen  out  of  the  berth  ? 

A.  No,  I  don't  think  they  could.  Understand 
the  way  these  curtains  are  fastened.  There  is  a 
rod  goes  across  the  berth.  There  is  a  division  about, 
this  far  (indicating)  from  the  end  of  the  rod  and 
it  is  impossible  to  slip  that  curtain  beyond,  that 
division.    It  cannot  be  fully  opened. 

Q.  On  Exhibit  No.  8,  can  you  point  out  what 
you  mean? 

A.  Right  here,  at  the  end  here  (indicating), 
there  is  a  division  right  in  her  and  it  is  impossible 
to  slip  this  clear  back. 

Q.  How  far  can  you  spread  these  upper  cur- 
tains? A.     Oh,  about  this  far   (illustrating). 

Q.     About  how  far  would  that  be? 

A.  I  would  say,  oh,  probably  fourteen  inches 
on  each  curtain. 

The  Court:     There  are  buttons  out  here? 

A.     Inside  buttons. 

The  Court:     How  many? 

A.  There  are  four  or  five  or  six  buttons  there, 
inside. 
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Q.  (By  Mr.  Strayer) :  Your  testimony  is  it 
would  have  been  impossible  to  spread  these  curtains, 
buttoned  as  they  were,  more  than  twenty-five  inches, 
say?  [132] 

A.  No.  I  have  been  sleeping  m  upper  berths 
for  twenty  years  and  I  always  have  a  hard  time 
getting  in  there. 

Mr.   Strayer:     I   think   that   is   all. 

Cross-Examination 
By  Mr.  Ryan: 

Q:  Did  you  have  any  conversation  with  her  out- 
side the  train? 

A.  No,  only  just  about  the  ticket;  explained  to 
her  the  ticket  was  on  the  following  train. 

Q.     Did  she  say  anything  about  a  lower  berth? 

A.  Every  time,  when  they  show  up  with  an 
upper  bei*th — with  a  ticket  for  an  upper  berth — 
they  want  a  lower. 

Q.     Did  she  make  quite  a  fuss  ? 

A.     Not  more  than  usual. 

Q.  You  first  inspected  the  berth  after  Mrs. 
Teutschman  got  off  the  car?  A.     Yes. 

Q.  At  that  time,  it  was  in  order  as  far  as  dis- 
tances are  concerned;  about  fourteen  inches  apart? 

A.     Just  tlie  way  it  should  have  been. 

Q.  This  berth  was  not  made  up  at  the  time  she 
got  on  the  train? 

A.     The  lower  was,  but  not  the  upper. 

Q.     The  curtains  were  back  on  the  upper? 

A.     Yes. 
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Q.  I  understood  Mr.  Rainey  to  testify  that  yon 
could  pull  the  lower  back  this  far  (indicating)  but 
the  upper  could  go  all  the  [133]  way  back  ? 

A.  This  rod  comes  in  here  (illustrating).  It  is 
Impossible  to  go  any  further. 

Q.     There  is  nothing  on  the  rod  to  stop  it  ? 

A.     No,  not  the  upper. 

Q.     On  the  lower,  there  is?  A.     Yes. 

Q.  If  these  buttons  were  properly  buttoned 
along  the  bottom  here  (indicating),  would  it  be 
possible  for  her  to  fall  out,  if  she  was  lying  flat 
in  bed?  A.     I  don't  see  how  it  would  be. 

Mr.  Ryan:     That  is  all. 

(Witness  excused.) 

J.  G.  HOLLAND 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By  Mr.  Strayer: 

Q.     What  is  your  full  name  ? 

A.     Jesse  G.  Holland. 

Q.     Where  do  you  live? 

A.     Live  at  Clovis,  California. 

Q.     What  is  your  occupation  at  the  present  time  i 

A.     I  was  news  agent  on  the  train.    At  the  pres- 
ent time? 

Q.     Yes. 
V.     I  have  a  hatchery  and  feed  store. 
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I  J.  In  January,  1946,  were  you  employed  on  the 
'Southern  Pacific  train?  A.     Yes. 

Q.     By  whom  were  you  employed  ? 

A.     Southern  Pacific. 

Q.  Were  you  working  on  the  same  car  that  Mrs. 
Teutschman  was  injured  on? 

A.     I  was  working  on  the  same  train.  No.  18. 

Q.     Did  you  have  a  berth  on  that  same  train'? 

A,     Yes. 

Q.  Along  later  in  the  night  of  January  9,  1946, 
or  the  early  morning  of  January  10,  1946,  did  you 
have  occasion  to  get  out  [135]  of  your  berth  to  go 
anywhere  ? 

A.  Yes,  had  to  get  up  and  go  to  the  men's  room 
at  4  o'clock. 

Q.  As  you  came  back,  did  you  go  through  Car 
4199? 

A.  As  I  came  out — the  men 's  room  is  right  down 
to  the  end  where  my  berth  was.  My  berth  was 
No.  5.  Wlien  I  came  out  of  the  men's  room,  I 
happened  to  look  down  to  the  other  end  of  the 
car  and  I  see  this  lady  lying  on  the  floor. 

Q.     Lying  in  the  aisle? 

A.     Lying  in  the  aisle,  yes. 

Q.     Wliat  position  was  she  in,  in  the  aisle? 

A.     She  was  kmd  of  laying  down  on  her  stomach. 

Q.  What  was  she  doing,  ii'  she  was  doing  any- 
thing? 

A.  She  was  just  laying  there.  I  went  up  and 
asked — ^you  want  me  to  tell  all? 
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Q.    Yes. 

A.  I  went  up  and  asked  her  if  she  fell  out  of 
the  berth  and  all  she  would  do  was  just  moan.  I 
couldn't  get  nothing  out  of  her.  She  just  said, 
''Huh,"  or  something  like  that.  I  ran  for  the 
porter,  to  tell  the  porter  to  come  quick.  I  said, 
"Somebody — some  lady  fell  out  of  her  berth." 

Q.  Tell  us  where  you  found  her  ?  Was  she  lying 
below  Upper  14?  A.     Right  below,  yes. 

Q.  When  you  found  her  there,  did  you  notice 
the  position  that  the  curtains  then  were  in,  14  ? 

A.     I  sure  did.  [136] 

Q.     What  position  were  they  in? 

A.  They  were  opened  something  like  that  (illus- 
trating) ,  just  room  enough  for  a  person  to  get  their 
feet  out  and  go  feet  first.    That  is  the  way  she — — 

Q.  Were  they  open  far  enough  so  that  a  person 
could  have  rolled  out?  A.     No. 

Q.  Did  you  look  at  them  to  see  whether  or  not 
the  protective  flaps  were  fastened? 

A.  I  didn't  look  to  see  whether  they  were  fas- 
tened or  not,  but  I  did  look  and  seen  how  far  they 
were  apart. 

Q.  Did  you  help  take  Mrs.  Teutschman  into  the 
ladies'  room? 

A.  I  watched  the  porter.  He  lifted  her  up  and 
tried  to  take — she  couldn't  stand  on  her  feet  and 
he  had  to  carry  her  and  he  wanted  to  know — ^he  said, 
"What  will  I  do  with  her?"  I  guess  he  was  a  little 
excited.  I  said,  "Take  her  to  the  ladies'  room  and 
sit  her  on  a  chair,"  and  he  said  he  would  go  and 
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get  the  Pullman  conductor.  I  said,  "No,  you  won't. 
I  will  go.  You  are  going  to  stay  here  with  this 
woman,"  and  I  went  for  the  Pulhnan  conductor. 

Q.     Did  you  go  back  in  after  that "?  A.     No. 

Q.  Did  you  see  any  more  of  Mis.  Teutschman 
after  that? 

A.  No.  I  got  the  Pullman  conductor  and  they 
helped  her  into  the  ladies'  room.  When  I  got  the 
Pullman  conductor,  I  went  to  [137]  my  berth.  I 
had  to  work  hard  and  I  had  to  have  my  rest. 

Q.  Were  you  inside  the  ladies'  room  while  she 
was  ?  A.     Yes. 

Q.  Did  anyone,  while  you  were  there,  try  to  talk 
with  her? 

A.  The  porter  and  I  both  tried  to  talk  with  her, 
but  we  couldn't. 

Q.     What  was  her  appearance? 

A.  I  thought  she  was  intoxicated.  To  tell  the 
truth,  I  thought  that  she  was. 

Q.     You  had  not  seen  her  earlier  that  day  ? 

A.     No.     I  was  up  in  the  chair  cars. 

Mr.  Strayer:     That  is  all. 

Cross-Examination 
By  Mr.  Ryan: 

Q.     Did  you  smell  any  liquor  on  her  breath  ? 

A.  I  can't  smell  a  thing.  I  couldn't  have  told 
you  if  she  had 

Q.  The  porter  came  out  about  the  same  time 
you  were  out  there  in  the  aisle  ? 

A.     How  is  that? 
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Q.  The  porter  came  out  at  the  time  you  were 
out  in  the  aisle,  helping  her? 

A.  I  went  for  the  porter.  He  was  not  in  there. 
I  went  for  him. 

Q.     He  came  out  while  she  was  still  on  the  floor? 

A.     Yes. 

Q.  He  testified  he  didn't  see  her  until  she  was 
in  the  berth  ?  A.     This  is  a  different  porter. 

Mr.  Ryan :     That  is  all. 

Mr.  Strayer :     That  is  all. 

(Witness  excused.) 

LAURINE  K.  SMITH 

was  thereupon  produced  as  a  witness  on  behalf  of 
defendant  and,  being  first  duly  sworn,  was  examined 
and  testified  as  follows: 

Direct  Examination 
By   Mr.    Strayer: 

Q.  Your  name?  A.     Laurine  K.  Smith. 

Q.  You  live  in  Los  Angeles? 

A.  That  is  true? 

Q.  Married?  A.     Yes. 

Q.  Do  you  work  ?    Are  you  employed  ? 

A.  Working  part  time. 

Q.  Whom  do  you  work  for? 

A.  Pacific  Motor  Truck. 

Q.  Were  you  formerly  in  the  employ  of  the 
Southern  Pacific  Company?  [139]  A.     Yes. 
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Q.  Were  you  working  for  the  Southern  Pacific 
Company  in  January,  1946?  A.     Yes. 

Q.     In  what  capacity? 

A.     I  was  a  passenger  aid. 

Q.  Were  you,  by  any  chance,  passenger  aid  on 
the  train  on  which  Mrs.  Teutschman  was  riding 
when  she  had  her  accident?  A.     Yes,  I  was. 

Q.     Do  you  remember  the  lady? 

A.     Yes,  I  do. 

Q.     Where  was  your  berth  on  that  train  ? 

A.  There  was  one  berth  between  me  and  14.  I 
was  16. 

Q.    You  were  in  the  same  car?  A.     Yes. 

Q.  When  did  Mrs.  Teutschman  first  come  to 
your  attention? 

A.  At  between  1  and  2  in  the  morning.  I  felt 
my  berth  curtain  shake  and  I  think  my  shoulder, 
too,  and  the  porter  said  a  lady  had  fallen  from 
the  berth. 

Q.     You  had  already  retired  ? 

A.     Yes,  I  was  asleep. 

Q.  Did  you  get  up,  then,  and  put  on  your 
clothes?  A.     Put  on  a  robe. 

Q.  Where  was  Mrs.  Teutschman  when  you  got 
up?  [140]  A.     In  the  ladies'  room. 

Q.     Who  was  with  her? 
-::  A.     One  of  the  conductors,  I  think. 

Q.     Was  Mr.  Paisley  there? 

A.     Yes,  I  saw  Mr.  Paisley. 
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Q.  Will  you  tell  us  about  how  Mrs.  Teutschmoji 
appeared?  Will  you  tell  us  about  Mrs.  Teutschman 's 
appearance  when  you  first  saw  her? 

A.  My  impression  was  that  she  was  dressed,  but 
there    was    some    nightclothes    over    her    dress^    I 

believe. 

Q.     How  was  she  dressed?     Can  you  tell,  Mi-s.^ 

Smith?  '  ■ 

A.  Her  stockings  were  hanging  around  her  legs 
and  she  had  on  a  dark  skirt,  a  wool  skirt,  I  believe. 
That  is  all  I  remember. 

Q.  Did  she  have  any  kind  of  a  jacket  or  blouse 
on?  A.     Yes,  she  did. 

Q.    What  kind  of  a  blouse  was  it? 

A.     It  had  red  in  it,  I  believe. 

Q.  What  was  her  physical  condition,  as  near 
as  you  can  tell? 

A.  My  impression  was  that  she  had  been  htii*t 
but  was  very  sleepy — a  combination.  ':i-; 

Q.     Do  you  remember  talking  with  her  ? 

A.     Yes,  sir,  I  do. 

Q.     What  conversation  did  you  have  ? 

A.  It  was  impossible — she  couldn't  seem  to 
understand  me  or  answer.  [141] 

Q.  Did  you  make  any  effort  to  find  out  where 
she  was  hurt  or  how  badly  she  was  hurt  ? 

A.     Yes,  sir,  I  did. 

Q.     What  success  did  you  have  with  that? 

A.  My  impression  was  she  had  either  hurt  her 
arm — it  was  either  her  arm  or  leg  on  the  right  side. 
I  asked  her — I  asked  about  having  her  put  into  my 
berth  where  she  could  be  stretched  out. 
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Q.  I  think  the  testimony  is  she  was  taken  off 
the  train  at  Redding.  Were  you  with  her  up  until 
the  time  she  was  taken  off  the  train  ? 

A.  Most  of  the  time,  but,  after  I  had  her  in  the 
berth,  then  I  asked  her  to  be  watched  until  I 
dressed  myself.  I  took  my  clothes  from  the  ham- 
mock of  the  berth  and  went  into  the  ladies'  room 
and  dressed. 

Q.  Did  you  stay  with  her  most  of  the  time — the 
rest  of  the  time?  A.     Yes,  sir,  I  did. 

Q.     Did  you  have  any  conversation  with  her? 

A.  I  attempted  to.  We  tried  to  get  her  name, 
but  it  was  impossible. 

Q.     Did  you  get  any  information  from  her  at  aU? 

A.     No,  I  didn't. 

Q.  What  is  the  fact  as  to  whether  she  was  asleep 
or  awake  during  that  time? 

A.  When  I  touched  her,  she  would  moan  a 
little,  as  if  she  was  in  pain ;  but  when  I  would  let 
her  alone,  she  would  drop  into  a  deep  sleep. 

Q.  Did  that  situation  continue  up  to  the  time 
they  took  her  off  the  train?  A.     It  did. 

Q.  Did  rou  get  off  the  train  with  her  at  Red- 
ding ?  A.     Yes. 

Q.     Did  you  take  her  to  the  hospital  at  Redding  ? 

A.     Yes,  I  believe  I  called  the  hospital. 

Q.     What  did  you  do? 

A.  I  lifted  her  into  the  landing  and  said  we 
would  have  to  have  two  nui-ses  and  then  in  a  while 
later  they  came  out  and  ])nt  her  on  a  v/heelchair 
and  lifted  it  over  the  steps — up  the  steps — and  put 
her  in  a  room. 
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Q.     Take  her  baggage  with  you  ?  A.     Yes. 

Q.     What  did  her  baggage  consist  of? 

A.  She  had  a  shopping  bag  and  a  violin  case 
and  her  purse  and  hat. 

Q.  When  you  got  to  the  hospital,  did  you  and 
the  nurse  make  an  inventory  of  the  contents  of 
the  luggage? 

A.     Yes,  I  believe  that  was  done. 

Q.     What  was  in  the  violin  case? 

A.     Odds  and  ends  of  clothing,  underwear.  [143] 

Q.     Was  there  a  violin? 

A.  I  am  sorry.  I  don't  remember  seeing  any 
violin. 

Q.  Find  anything  in  the  nature  of  medicine  in 
anything  there? 

A.     Yes,  the  nurse  did,  in  my  presence. 

Q.     What  was  it?  What  kind  of  medicme  was  it? 

A.  Well,  I  am  not  familiar  with  medicines,  but 
it  was  a  bottle  of  capsules — a  bottle  with  capsules 
in  it. 

Q.     Yellow  capsules?  A.     Yes. 

Q.  Did  the  nurse  make  any  inquiry  of  you  as  to 
whether  she  had  been  taking  medicine? 

A.     Yes,  they  did. 

Q.     Wliat  did  they  inquire? 

A.  I  don't  remember  their  exact  words,  but  it 
was  to  the  effect:  Did  I  give  her  something  or  had 
she  taken  something  herself? 

Q.     Was  she  aj)parently  still  asleep  at  this  time? 

A.     She  dropped  off  at  intervals,  yes. 
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Q.     What  condition  was  her  clothing? 

A.     Disheveled. 

Q.     Pardon? 

A.     It  was  wrinkled,  I  would  say. 

Q.  Speakmg  about  the  time  that  she  was  in 
the  hospital,  after  her  clothmg  had  been  removed, 
do  yon  know  what  condition  it  was  in? 

A.     Soiled.  [144] 

Q.     Wliat  condition  was  she  in? 

A.     She  was  soiled,  too. 

Q.     Did  you  notice  a  sore  on  her  leg? 

A.     Yes. 

Q.     Whereabouts  on  the  leg? 

A.     On  her  thigh,  almost  above  the  groin. 

Q.     What  sort  of  a  sore  was  it  ? 

A.  It  was  a  very  deep  sore,  not  so  long  as  deep, 
into  her  leg.   It  was  quite  a  bad  looking  sore. 

Q.     Was  it  discharging  at  the  time  you  saw  it  ? 

A.     It  was  raw. 

Q.     It  was  not  bleeding  ?  A.     No. 

Q.     Do  you  know  what  it  was? 

A.  I  didn't  know.  The  nurse  told  me.  I  didn't 
know  until  the  nurse  told  me. 

Q.  Did  you  make  a  further  effort  to  find  out 
what  Mrs.  Teutschman's  name  was? 

A.    Yes,  and  we  succeeded. 

Q.     How  did  you  get  the  name  ? 

A.  Well,  I  never  did  have  anything  but  the  last 
name.  I  think  we  were  able  to  get  that  from  her 
due  to  the  fact  that  she  had  been  visiting  this  sister 
in  Los  Angeles  and  was  going  to  Portland. 
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Q.     Did  you  give  her  name  to  the  conductor? 
A.     Yes,  I  wired  it  to  him. 
Q.     How  did  you  do  that,  by  telegraph? 
A.     Yes. 

Q.  Let  me  ask  you :  While  you  were  still  on  the 
train,  after  you  heard  about  this  accident,  did  you 
have  occasion  to  look  to  see  if  there  were  curtains 
on  Upper  14?  A.     Yes,  sir,  I  did. 

Q.     Did  you  look  particularly? 

A.  I  looked  within,  I  would  say,  six  feet  of  the 
upper  curtains. 

Q.  What  is  the  fact?  Were  there  curtains  on 
the  berth?  A.     Yes,  there  were. 

Q.     How  far  apart  were  they  pulled? 

A.    About  twelve,  oh,  maybe  fourteen  inches. 

Q.  You  don't  know,  I  suppose,  whether  they 
were  fastened  at  the  bottom?  A.     No. 

Q.  Have  you  ever  had  experience  being  around 
people  who  were  or  had  been  taking  a  drug  such  as 
nembutal  ? 

A.  Not  except  at  time  of  operations  or  some- 
thing like  that. 

Q.  What  could  you  say,  from  your  observation 
of  Mrs.  Teutschman  ?  Did  she  have  the  appearance 
of  one  who  had  taken  drugs  of  that  kind  ? 

A.     Yes,  she  definitely  had. 

Mr.  Strayer:     I  think  that  is  all.  [146] 
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Cross-Examination 
By  Mr.  Ryan : 

Q.     Are  you  acquainted  with  the  effects  of  that 
kind  of  a  drug  ? 

A.     I  have  taken  sodium  amytal  myself,  which 
has  the  same  sedative  effect. 

Q.     Just  makes  people  sleep? 

A.     That  is  right,  a  dopey  sort  of  sleep. 

Q.     She  did  not  have  her  shoes  on  when  you  saw 
her? 

A.     No,  I  don't  believe  she  did.   I  would  hesitate 
to  say.   I  am  sorry. 

Q.     The  porter  says  that  he  foimd  the  shoes.  You 
don't  recall  having  seen  her  shoes? 

A.     I  don't  recall. 

Q.     Her  clothes  were  all  wrinkled  up,  like  she 
had  slept  in  them?  A.     Yes. 

Q.     Her  stockings  were  not  pulled  up  ? 

A.     No,  they  were  not. 

Q.     You  were  employed  by  the  Southern  Pacific 
at  that  time  ?  A.     Yes,  I  was. 

Q.     They  provide  a  woman  like  yourself  on  every 
train?  A.     It  is  for  the  service  of  babies. 

Q.     Did  you  get  back  to  take  the  same  train? 

A.    No,  I  didn't. 

Q.    You  stayed  at  Redding? 

A.    Yes,  I  did.  [147] 

Mr.  Ryan :     That  is  all. 
(Witness  excused.) 

Mr.  Strayer:     The  defendant  rests. 
Defendant  rests. 
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MRS.  MAGGIE  MAE  TEUTSCHMAN 

the  plaintiff  herein,  having  been  previously  duly 
sworn,  was  recalled  in  her  own  behalf,  in  rebuttal, 
and  was  examined  and  testified  as  follows: 

Direct  Examination 
By  Mr.  Ryan: 

Q.     You  had  been  traveling  all  day,  had  you  not? 

A.     I  had,  since  8  o'clock  in  the  morning. 

Q.     You  had  been  sitting  down  all  that  time? 

A.     Yes. 

Q.     Had  you  done  any  drinking  that  day  I 

A.     Never  taken  a  drop  of  nothing  in  my  life. 

Q.     You  do  not  drink  at  all? 

A.  Never  drank  or  smoked  or  used  any  kind  of 
drugs,  never  in  my  life,  never. 

Q.     How  were  you  dressed  ?  [148] 

A.  I  was  dressed  exactly  the  same  as  I  am  right 
now. 

Q.  Did  you  have  your  clothes  off  at  all  that 
night  ? 

A.  I  didn't  take  off  my  clothes — I  took  off  my 
slippers  and  hat,  that  is  all.  I  had  a  brown  fur 
around  my  neck.  I  didn't  even  take  that  off. 

Mr.  Ryan:     That  is  all. 

Cross-Examination 
By  Mr.  Strayer : 

Q.     You  had  the  same  suit  on  you  now  have  on? 
A.     I  did.   Put  it  on  at  my  sister's  the  morning 
when  I  left  there  to  catch  the  train. 
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Q.     What  color  is  that  suit? 

A.     It  is  black,  if  I  can  see  straight. 

Q.     You  did  not  have  a  red  jacket  on  ? 

A.     I  did  not. 

Q.     Nor  a  dark  skirt? 

A.  I  did  not.  I  had  on  the  same  suit  I  have  got 
on  now,  with  a  brown  f ui'  on  it. 

Q.  Didn't  you  say  in  your  deposition  you  had  a 
brown  suit  on  ?  A.     No. 

Q.  I  will  call  your  attention  to  Page  20  of  your 
deposition : 

"Q.     Did  you  wear  a  red  dress  this  night? 
"A.     No,  I  didn't.    I  had  on  a  brown  suit." 

A.     I  didn't  have  on  nothing  red. 

Q.     Did  you  testify  you  had  on  a  brown  suit? 

A.     Not  that  I  know  of. 

Q.  Do  you  deny  that  you  so  testified  in  your 
deposition  ? 

A.  I  had  a  brown  suit  with  me  and  I  had  a  whole 
lot  of  slippers  with  me.   I  had  on  a  brown  fur. 

Q.  Do  you  remember  testifying  you  had  on  a 
brown  suit  ?  A.     No. 

Q.     Did  you  or  did  you  not  so  testify  ? 

A.     Not  that  I  know  of. 

Mr.  Strayer:  I  offer  the  deposition  in  evidence, 
your  Honor,  for  the  purpose  of  proving  what  the 
plaintiff's  testimony  was  in  that  regard. 

The  Court:     Admitted. 
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(Adverse  party  deposition  of  Maggie  Mae 
Teutselnnan,  plaintiff,  thereupon  received  in 
evidence  and  marked  Defendant's  Exhibit  No. 
13.) 

Mr.  Strayer:     That  is  all. 

Redirect  Examination 
By  Mr.  Ryan : 

Q.  Did  you  make  any  statement  to  Dr.  McVicker 
about  the  accident  ? 

A.  I  never  did  talk  to  Dr.  McVicker;  never 
talked  to  him  in  my  life.  I  never  made  any  state- 
ment.  He  didn't  ask  me  no  questions. 

Mr.  Ryan :     That  is  all. 

(Witness  excused.) 
(Testimony  closed.)  [150] 

Defendant's  Motion  for  Dismissal 

Mr.  Strayer:  For  the  purpose  of  the  record  I 
want  to  move  that  plaintiff's  case  be  dismissed  on 
the  ground  that  under  the  facts  and  the  law  the 
plaintiff  is  not  entitled  to  any  relief. 

The  Court:     Motion  denied. 

(Argument  of  counsel)  [1511/2] 
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Reporter's  Certificate 

I,  Ira  G.  Holcomb,  a  Court  Reporter  of  the 
above-entitled  Court,  duly  appointed  and  qualified, 
do  hereby  certify  that  on  the  9th  day  of  September, 
A.D.  1947,  I  reported  in  shorthand  certain  proceed- 
ings occurring  upon  the  trial  of  the  above-entitled 
cause;  that  I  thereafter  caused  my  said  shorthand 
notes  to  be  reduced  to  typewriting,  and  that  the 
foregoing  transcript,  pages  numbered  1  to  150,  both 
inclusive,  constitutes  a  full,  true  and  accurate  tran- 
script of  said  proceedings,  so  taken  by  me  in  short- 
hand on  said  date  as  aforesaid,  and  of  the  whole 
thereof. 

Dated  this  3rd  day  of  December,  A.D.  1947. 

IRA  G.  HOLCOMB, 

Court  Reporter. 
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DEFENDANT'S  EXHIBIT  NO.  11 

In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

CivH  No.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
Corporation,  and  THE  PULLMAN  COM- 
PANY, an  Illinois  Corporation, 

Defendants. 

DEPOSITION  OF  DR.  H.  R.  McVICKER 

Taken  in  Redding,  California, 
Monday,  August  4,  1947 

Be  It  Remembered,  That  pursuant  to  stipulation 
on  file  herein  and  on  Monday,  the  4th  day  of  August, 
1947,  commencing  at  the  hour  of  eleven  o'clock 
a.m.  of  said  day,  before  me,  Frank  W.  Shuman,  a 
Notary  Public  in  and  for  the  County  of  Shasta, 
State  of  California,  in  the  Superior  Court  Room  of 
Shasta  County  at  Redding,  California,  personally 
appeared  Dr.  H.  R.  McVicker,  the  witness  named 
in  said  stipulation,  who,  being  by  me  first  duly 
sworn,  was  then  and  there  examined  and  interro- 
gated by  Anthony  Telay,  Jr.,  counsel  for  plaintiff, 
and  Richard  Devers,  counsel  for  defendants. 
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It  was  stipulated  that  the  Notary  Public  need 
not  remain  present  during  the  taking  of  the  said 
deposition,  but  that  the  same  should  have  the  same 
force  and  effect  as  if  he  were  personally  jDresent  at 
all  times. 

Deposition  of 

DR.  H.  R.  McYICKER 

a  witness  for  defendants,   having  been  first  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Devers : 

Q.     Will  you  please  state  your  full  name  ? 

A.     Harry  R.  McVicker. 

Q.     And  what  is  yoiu*  business  I 

A.     Physician  and  surgeon. 

Q.  Are  you  licensed  to  practice  medicine  in  Cal- 
ifornia ? 

A.     Yes,  sir,  and  in  Shasta  County. 

Q.     And  where  is  your  offi.ce  % 

A.     1726  Market  Street,  Redding. 

Q.  Do  you  recall  treating  a  lady  by  the  name  of 
Maggie  Mae  Teutschman  in  Redding  in  January 
of  1946?  A.     Yes  sir. 

Q.  How  did  you  happen  to  be  called  into  the 
case  ? 

A.  Apparently  because  I  am  district  physician 
and  surgeon  for  the  Southern  Pacific  Company. 
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Q.     Where  did  you  first  see  Mrs.  Teutschman  ? 

A.     Memorial  Hospital,  Redding. 

Q.     And  do  you  remember  the  day  in  January? 

A.     The  tenth. 

Q.  And  what  hour  was  she  admitted  to  the 
hospital?  A.     About  two-thirty,  a.m. 

Q.     What  time  did  you  first  see  her? 

A.     Around  nine  o'clock  in  the  morning, 

Q.  Will  you  describe  her  complaints  and  her 
condition  ? 

A.  She  was  complaining  of  pain  in  her  right 
upper  leg  and  thigh. 

Q.  Did  she  give  you  an  explanation  of  the  cause 
of  her  pain.  A.     Yes. 

Q.    What  did  she  say? 

A.  Said  that  she  woke  up  and  started  to  turn 
over  in  the  Pullman  berth  and  fell  out  of  bed,  or 
fell  out  of  the  berth,  rather,  and  said  that  she 
caught  the  rail  and  let  herself  down  easy. 

Q.     Did  she  say  when  that  occurred? 

A.  The  way  I  understood  it — I  don't  think  she 
told  me  exactly,  but  the  way  I  understood  it  it  was 
just  as  the  train  had  stopped  here  in  Redding. 

Q.     On  the  10th  of  January,  1946? 

A.     Yes,  about  two  o'clock  in  the  morning. 

Q.     Did  you  observe  any  other  condition  ? 

A.  Well,  the  nurses — may  I  state  first  what  the 
nurses  said? 
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Q.    Well,  not  as  yet. 

A.  Well,  that's  all  right.  When  I  saw  her  that 
mornmg  she  seemed  to  be  still  very  sleepy  and  she 
talked  incoherently  and  didn't  seem  to  know  what 
was  going  on  except  she  had  some  pain  there  and 
she  slept  most  of  the  time  until  three  o'clock  that 
afternoon  and  that  is  the  first  time  they  gave  her 
anything  for  a  pain,  three  o'clock  in  the  afternoon 
when  she  had  an  eighth  grain  of  morphine. 

Q.  Aiid  you  saw  her  approximately  eight- thirty 
on  the  morning  of  the  10th? 

A.     Approximately  nine  o'clock. 

Q.     And  she  at  that  time  was  incoherent? 

A.     Yes,  and  very  drowsy. 

Q.     And  she  slept  from  that  time 

Mr.  Tel  ay:  I  think  you  are  leading  with  that, 
Mr.  Devers. 

Mr.  Devers:  He  has  already  testified  but  I  will 
change  the  form  of  my  question. 

Q.  I  think  this  is  repeating  your  answer,  but 
I  understood  she  slept  from  the  time  you  first  saw 
her,  for  how  long? 

A.  She  slept  most  of  the  time,  from  the  time  she 
entered  the  hospital  mitil  three  o'clock  that  after- 
noon. 

Q.  What  in  you  opinion  was  the  cause  of  her 
drowsmess  and  numbed  condition  that  you  de- 
scribed ? 

A.  The  taking  of  sleeping  capsules,  or  capsules 
which  she  admitted  taking,  a  nembutal  capsule;  she. 
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had  a  bottle  containing  several   grain  and  a  half 
nembutal  capsules  \Yith  her. 

Q.     Did  you  see  the  bottle?  A.     Yes,  I  did. 

Q.     And  there  were  how  many  capsules  in  it? 

A.  I  don't  remember;  I  don't  believe  I  counted 
them.  I  think  there  was  about  a  dozen. 

Q.  You  stated  that  the  capsules  which  were  a 
grain  and  a  half  nembutal 

Mr.  Telay:  I  don't  believe  he  stated  a  grain  and 
a  half. 

A.     Yes,  they  were. 

Q.  (By  Mr.  Devers)  :  Are  there  different  de- 
grees of  strength  of  nembutal? 

A.  Yes,  a  grain  and  a  half,  three-quarters  of  a 
grain  and  three-eighths  of  a  grain. 

Q.  Well  then  I  take  it  that  the  grain  and  a  half 
is  the  strongest  of  the  capsules  normally  used;  is 
that  correct?  A.     That's  right. 

Q.    T^Hiat  is  nembutal  ? 

A.     It  is  a  sleeping  pow^der. 

Q.     Is  it  a  drug?  A.     Yes. 

Q.  Does  the  drug  normall,v  have  a  different 
effect  upon  different  people  depending  upon  their 
condition  or  their  possible  use  of  the  dnig,  past 
use  of  the  drug?  A.    Yes. 

Q.  If  a  person,  normal  in  all  respects,  were  to 
take  two  capsules  within  a  period  of  two  or  two 
and  a  half  hours,  of  the  grain  and  a  half  nembutal, 
that  would  be  the  normal  effects? 
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A.  Well,  it  would  be  that  they  are  more  or  less 
under  a  hypnotic  effect  and  be  very  hard  to  awake; 
they  would  sleep. 

Q.  How  long  a  period  of  time  would  it  take  for 
the  effect  of  two  capsules  to  wear  off  so  that  a  per- 
son would  be  normal  in  his  senses  ? 

A.  Six  to  eight  hours.  The  manufacturer  claims 
six  hours. 

Q.  From  the  condition  of  Mrs.  Teutschman  as 
you  observed  it,  would  you  say  that  when  you  first 
saw  her  at  eight- thirty  her  mental  faculties  were 
numbed?  A.     Yes  sir. 

Q.  In  your  opinion  was  her  sleep,  or  sleeping 
from  the  time  you  first  saw  her  to  the  time  I  think 
three  or  three-thirty  in  the  afternoon  when  she 
awakened,  induced  by  the  sleeping  drugs  ? 

A,     I  think  it  was. 

Q.  How  did  you  treat  Mrs.  Teutschman?  What 
did  you  do  for  herf 

A.  I  placed  her  right  leg  in  a  basket,  metal 
splint. 

Q'.  Did  you  take  x-rays? 

A.  Yes  sir,  I  had  the  hospital  take  them. 

Q.  The  hospital  took  them  ?  A.    Yes. 

Q.  At  your  request?  A.     Yes. 

Q.  Did  you  examine  the  x-rays?  A.     I  did. 

Q.  And  the  x-rays,  are  they  now  available  ? 

A.  No  sir. 
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Q.  Do  you  have  any  idea  what  has  happened  to 
them? 

A.  My  idea  is  that  probably  Doctor  Madoff,  an 
osteopathic  physician  and  surgeon  who  was  here  at 
that  time,  and  Miss  Teutschman  suggested  that  since 
I  was  district  surgeon  for  the  Southern  Pacific  that 
she  call  a  physician  of  her  own  choosing  and  that 
was  agreeable  with  me,  and  so  I  turned  her — turned 
her  over  to  Doctor  Madoff  and  probably  he  has  the 
x-rays. 

Q.     But  you  don't  know. 

A.  I  don't  know,  and  Doctor  Madoff  has  on  his 
office  a  sign  on  the  entrance  '^Closed  temporarily'' 
— he  has  been  gone  about  three  months.  I  don't 
know  where  he  is. 

Q.     The  hospital  has  been  unable  to  find  them? 

A.     They  are  not  at  the  hospital. 

Q.  And  I  take  it  you  made  a  search  of  your 
office  records  and  they  are  not  there? 

A.     Yes  sir. 

Q.     Can  you  state  what  the  x-rays  did  show? 

A.  Showed  a  spiral  fracture  of  the  right  femur, 
also  an  osteomyelitis  of  the  left  femur  with  extra 
bony  decalcification  and  decomposition. 

Q.  Did  you  discuss  the  osteomyelitis  with  the 
patient,  Mrs.  Teutschman,  concerning  the  history 
of  it?  A.     Yes. 
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Q.  Did  she  give  you  any  statement  as  to  that 
condition  % 

A.  I  don't  recall  very  clearly  but  she  had  been 
treated  for  it  before,  she  told  me,  but  I  don't  recall 
where  she  had  been  treated. 

Q.  Was  there  any  evidence  of  the  osteomyelitic 
condition  on  the  surface  of  the  body? 

A.  Yes,  there  were  two  draining  fistulas,  one 
near  the  fold  of  the  buttocks  and  one  on  the  anterior 
surface,  as  I  recall  it. 

Q.  From  your  examination  of  the  x-rays  and  the 
draining  fistulas,  could  you  state  in  your  opinion 
how  long  the  condition  of  ostemyelitis  has  been  in 
existence  *? 

A.  I  would  in  my  opinion — it  would  have  been 
several  years;  I  couldn't  say  how  long. 

Q.  Did  she  make  any  statement  to  you  about 
the  duration  of  that  condition  ? 

A.     If  she  did  I  don't  recall  her  answer. 

Q.     What  is  osteomyelitis? 

A.     Tt  is  an  infection  of  the  bone. 

Q.     What  effect  does  it  have  upon  the  bone? 

A.     It  destroys  it  and  weakens  it. 

Q.  Would  you  say  that  condition  of  osteomyelitis 
had  any  relation  or  had  any  effect  on  the  break  that 
you  observed  in  the  x-rays? 

A.  Tt  v/oiihl  make  the  T^one  much  weaker  and 
much  more  easilv  l>roken  than  a  p.ormal  l^one. 
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Q.  So  that  the  leg  wouldn't  withstand  the  nor- 
mal jar  that  a  bone  without  that  osteomyelitic  con- 
dition could  stand;  is  that  correct? 

A.     Yes  sir. 

Q.  If  the  osteomyelitis  had  been  in  existence  for 
a  period  of  say  twelve  years,  in  your  opinion  would 
a  slight  fall  break  the  leg,  or  a  slight  jar? 

A.     Yes  sir. 

Q.  You  stated  that  Mrs.  Teutschman  had  a  bot- 
tle containing  several  capsules  of  one  and  a  half 
grain  nembutal.  Do  you  know  what  happened  to 
that  bottle? 

A.  So  far  as  I  laiow  it  was  returned  to  her  when 
she  left  for  home ;  she  had  taken  it  with  her,  as  far 
as  I  know.  That  is  what  is  usually  done  with  any 
medicine  a  patient  brings  with  them  to  the  hospital. 

Q.  As  I  recall,  Doctor,  I  asked  you  how  you 
treated  Mrs.  Teutschman;  I  believe  you  stated  that 
you  put  splints  on  the  leg. 

A.     A  splint. 

Q.     Did  you  give  her  any  other  treatment? 

A.  Diathermy  and  injections  of  morphine,  one- 
eighth  grain  as  necessary  for  pain. 

Q.  You  also  stated  that  .you  were  dismissed  by 
Mrs.  Teutschman  and  that  she  employed  her  own 
doctor.  Do  you  remember  the  date  on  which  you 
were  dismissed?  A.     The  twelfth. 

Q.  AAHien  did  the  patient  leave  the  hospital,  do 
you  know?  A.     The  thirteenth  of  January. 
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Q.  I  think  you  also  stated,  Doctor,  that  Mrs. 
Teutschman  told  you  that  she  had  taken  one  nem- 
butal tablet.  Do  you  recall  when  your  conversation 
was  with  her,  whether  that  conversation  took  place 
when  you  first  saw  her  at  eight-thirty  on  the  morn- 
ing of  the  tenth  or  whether  it  took  place  after  she 
awakened  ? 

A.     It  took  place  in  the  afternoon. 

Q.  Did  you  have  any  conversation  with  her  when 
you  first  saw  her  *? 

A.  Yes,  I  asked  her  questions  but  she  didn't 
seem  to  be  able  to  answer  except  that  she  had  fallen. 

Q.  Her  incoherent  condition  as  to  which  you 
testified  when  you  first  saw  her  at  eight-tliirty 
o'clock,  could  that  be  any  possible  chance  be  the 
result  of  simply  a  broken  leg? 

A.     I  don 't  believe  so ;  I  don 't  see  how  it  could  be. 

Mr.  Devers:     I  believe  that  is  all  for  direct. 

Cross-Examination 
By  Mr.  Telay: 

Q.  Doctor,  I  believe  you  testified  on  direct  ex- 
amination that  you  first  saw  Mrs.  Teutschman  at 
nine  o'clock  the  morning  of  January  eleventh. 

A.  No,  the  tenth,  at  approximately  nine  o'clock. 
:  Q.  And  then  she  had  been  brought  in  to  the  hos- 
pital that  morning?  A.     About  two-thirty. 

Q.  You  did  not  see  her  when  she  was  brought 
in  to  the  hospital  ? 
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A.  That's  right.  The  nurses  called  me  on  the 
phone  and  described  her  condition  and  said  that  she 
was  resting  and  I  told  them  to  call  me  if  they  needed 
anything  and  she  was  sleeping  so  they  didn't  call 
me  until  I  went  there  around  nine  o'clock. 

Q.  Did  your  reports  transmitted  to  you  from 
the  hosintal  concerning  your  patient's  condition  in- 
dicate that  she  was  in  buj  pain? 

A.  Didn't  seem  that  she  was  in  so  much  pain, 
as  when  she  was  first  brought  in,  she  was  noisy  and 
incoherent  in  her  speech,  according  to  the  nurses. 

Q.  Would  you  be  able  to  know  whether  or  not 
Mrs.  Teutschman  had  been  administered  at  the 
hospital  any  drug  or  sedatiA^e,  any  pain  killer? 

A.  I  know  that  she  was  not  until  about  three, 
o'clock  in  the  afternoon  of  the  tenth. 

Q.  Would  it  be  beyond  the  realm  of  possiblity 
that  she  received  any  drug  in  the  hospital  Avithout 
your  knowledge  ? 

A.  It  should  be.  As  you  probably  know  they  are' 
supposed  to  write  everything  on  the  chart,  any 
medication  that  was  given,  and  there  was  nothing 
reported  until  about  three  o'clock  in  the  afternoon 
of  the  tenth. 

Q.  Then  you  called  upon  her  at  the  hospital 
at  nine  o'clock  the  morning  of  January  tenth.  You 
stated  that  her  condition  at  that  time  was  numb, 
she  appeared  to  be  in  a  numbed  condition. 
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A.  No,  I  stated  that  she  seemed  to  be  under  the 
influence  of  a  sedative;  she  was  not  able  to  talk 
coherently  and  answer  questions.  I  didn't  say  that 
she  was  numbed. 

Q.  I  am  sorry,  I  thought  you  made  that  state- 
ment. Did  you  question  her  at  any  length  at  that 
time? 

A.  No  sir.  I  asked  her  a  few  questions  and  she 
seemed  so  drowsy  I  thought  the  best  thmg  to  do 
was  to  let  her  sleep  and  went  back  that  afternoon. 

Q.  You  formed  the  opinion  at  that  time  that  she 
was  under  the  influence  of  some  sedative  ? 

A.    Yes,  I  did. 

Q.  Let  me  ask  you,  Doctor,  would  it  be  possible 
for  a  person  the  age  of  sixty-two  such  as  Mrs. 
Teutschman  here,  to  give  that  appearance  by  reason 
of  shock  and  physical  exhaustion  without  having 
taken  any  drug? 

A.  I  don't  believe  so,  even  though  she  did  have 
a  fracture  of  the  femur.  She  said  that  she  started 
to  fall,  grabbed  the  rod  and  let  herself  down  very 
easy. 

Q.     When  did  she  tell  you  that.  Doctor? 

A.  She  told  me  that  on  the  afternoon  of  the 
tenth. 

Q.  She  told  you  she  grabbed  the  rod  and  let 
herself  down  very  easily? 

A.  Yes.  I  wouldn't  say  "very  easily";  I  think 
that  is  the  word  she  used,  she  said  ''easily." 

Q.  You  are  quite  sure  she  grabbed  the  rod  and 
let  herself  down?  A.    Yes  sir. 
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Q.  Now  getting  back  to  this  question  of  her  con- 
dition, am  I  to  understand  that  you  would  attribute 
her  condition  to  nothing  other  than  being  under  the 
influence  of  a  drug? 

A.     You  mean  her  mental  condition? 

Q.     Yes.  A.     I  do. 

Q.  Did  you  make  any  further  examination  of  her 
that  would  give  you  further  evidence  to  base  that 
opinion  on? 

A.  Yes,  between  my  examination  and  the  nurses' 
reports,  her  sleeping  most  of  the  time  until  three 
o'clock  that  afternoon;  she  complained  of  \ery  little 
pain  until  around  three  o'clock  in  the  afternoon. 

Q.  Did  she  give  you  the  impression  that  she  was 
— aside  from  this  appearance  which  in  your  opinion 
you  attribute  to  the  drugged  condition — did  she  give 
any  appearance  of  being  exhausted  or  suffering 
from  exhaustion  or  shock? 

A.  Well,  I  don't  believe  she  was  suffering  from 
any  shock;  she  was  rather  exhausted. 

Q.  You  stated,  Doctor,  that  she  told  you  or  ad- 
mitted to  you  that  she  had  taken  a  nembutal  tablet. 

A.     That's  what  she  told  me. 

Q.  Are  you  sure  she  told  you  she  had  taken  a 
nembutal  tablet  or  taken  a  tablet? 

A.  No,  it's  a  capsule.  She  said  she  took  the 
nembutal  capsule. 

Q.     And  you  saw  these  capsules? 

A.     I  saw  the  ones  that  she  had  with  her,  yes. 
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:.Q.    What  was  the  color  of  those  capsules? 

A.    Yellow. 
.  Q.     And  you  stated  they  were  in  a  bottle? 

A.    Yes. 

Q.  You  are  quite  sure  they  were  not  in  an 
envelope  ? 

A.    Yes  sir;  they  were  in  a  bottle. 

Q.  At  one  time  in  your  testimony  on  direct  ex- 
amination you  stated,  Doctor,  that  you  prescribed 
I  believe  the  admistration  of  morphine  at  three 
o'clock  in  the  afternoon,  and  subsequently  you  used 
the  term  morphine  injection.  Now  did  she  have  one 
or  more  morphine  injections'? 

A.  She  had  more  than  one;  I  don't  recall  how 
many  but  she  was  supposed  to  have  it  around  CA^ery 
four  hours  as  necessary  for  the  relief  of  pain  after 
three  o'clock  in  the  afternoon. 

Q.  Do  you  recall  when  the  first  administration 
of  morphine  was  made  ? 

A,  It  was  about  three  o'clock  in  the  afternoon 
of  the  tenth. 

Q.  And  that  was  about  the  same  time  that  you 
visited  her  that  afternoon? 

.  A.  I  think  I  saw  her  about  that  time ;  I  saw  her 
several  times  during  the  afternoon  and  evening  of 
the  tenth. 

Q.  And  was  it  at  this  time  that  she  made  the 
statements  to  you  regarding  the  manner  in  which 
she  fell?  A.     T  thmk  that  it  was. 
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Q.  You  prescribed  or  directed  that  x-rays  be 
taken  of  Miss  Teutschman;  they  were  taken  by  the 
technicians  at  the  hospital? 

A.  The  technicians  or  the  nurses;  I  don't  recall 
who  it  was. 

Q.     They  were  taken  pursuant  to  your  order? 

A.     That's  right. 

Q.  I  will  ask  you,  is  it  customary  for  these  x-rays 
to  be  turned  over  to  even  another  surgeon  without 
an  order  from  the  doctor  originally  prescribing  the 
x-rays? 

A.  It  is  not.  I  gave  a  verbal  order  that  he  could 
have  the  x-rays  because  I  had  been  dismissed  and 
I  didn't  see  why  not. 

Q.     You  had  given  an  order?  :' 

A.     A  verbal  order.   I  didn't  put  it  in  writing. 

Q.     To  this  doctor A.    MadofT. 

Q.     He  is  an  osteopathic  surgeon?  A.     Yes. 

Q.  To  your  knowledge  do  the  records  of  the 
hospital  show  whether  or  not  Doctor  Madoif  called 
for  them  or  signed  for  them,  or  is  there  any  such 
record  kept  ? 

A.     There  is  no  such  record  kept,  no. 

Q.  Now  Doctor,  in  regard  to  the  effect  of  this 
osteomeylitis  in  weakening  the  bone  so  as  to,  as  you 
state,  to  be  in  a  condition  where  they  fracture  more 
easily,  assuming  that  such  a  condition  does  exist 
and  it  thereby  becomes  somewhat  less  difficult  to 
break  a  bone  of  the  leg,  would  there  be  any  lessen- 
ing in  the  pain  or  affect  of  that  injur}^?    What  I 
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am  getting  at  is  simply  this,  is  the  condition  of 
osteomyelitis — does  it  act  in  any  way  upon  the  effect 
of  an  injury  from  the  standpoint  of  pain?  I  mean 
simply,  if  I  had  osteomyelitis  in  this  arm  and  I 
broke  this  arm,  would  I  feel  as  much  pain  in  that 
injury  as  if  I  were  not  suffering  from  the  disease? 

A.  I  doubt  that  you  would,  because  you  would 
be  ha\ing  pain  steadily  along  before  and  be  some 
increase  in  it,  but  I  don't  believe  it  would  be  as 
much  as  if  you  had  no  disease  in  your  arm  previous 
to  the  fracture.   That's  my  idea  of  it. 

Q.  You  mean  being  experienced  to  pain,  your 
resistance  to  pain  would  be  somewhat  higher? 

A.     I  believe  so. 

Q.  But  as  a  practical  matter,  leaving  aside  this 
pain  register,  would  you  say  that  the  suffering 
would  be  equivalent  in  both  types  of  injury,  one 
who  broke  a  leg  who  did  not  suffer  from  osteomyeli- 
tis and  one  who  broke  a  leg  suffering  from  osteo- 
myelitis ? 

A.  The  pain  would  be  very  similar  althouo-li  it 
might  be  slightly  less  where  they  had  osteomyelitis. 

Q.  You  state  that  Mrs.  Teutschman  told  you 
that  she  had  taken  a  nembutal  tablet? 

A.     Capsule. 

Q.  Did  she  indicate  at  what  time  she  had  taken 
this  capsule? 

A.  She  said  "last  night;"  she  didn't  tell  me  the 
time. 

Q.  And  she  indicated  to  you  that  she  liad  only 
taken  one?  A.    Yes  sir. 
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Q.  She  was  brought  into  the  hospital  at  two- 
thirty  in  the  morning.  Would  you  say  then,  Doc- 
tor, that  if  as  you  state  she  had  taken  a  nembutal 
capsule  some  time  prior  to  her  admission  to  the 
hospital,  would  you  say  that  it  is  customary  for  a 
single  tablet  of  a  grain  and  a  half,  as  I  think  you 
testified,  to  leave  such  a  lasting  effect? 

A.     It  is  not  usual. 

Q.     It  is  not  usual?  A.     No  sir. 

Q.  You  stated  that  the  x-rays  of  Mrs.  Teutsch- 
man's  leg  indicated  a  spiral  fracture  of  the  right 
femur.  Could  you  recall,  Doctor,  where  the  areas  of 
osteomyelitis,  bone  infection,  were  in  relation  to  the 
spiral  fracture? 

A.  As  near  as  I  can  recall  the  osteomyelitic  area 
was  in  the  upper  third  of  the  femur  and  also  of  the 
pelvis,  and  as  near  as  I  can  recall  the  fracture  was 
about  the  juncture  of  the  upper  and  middle  thirds 
of  the  femur,  and  I  may  be  wrong  because  I  can 
picture  it  but  I  have  no  X-ray  and  that's  been  a 
year  and  a  half,  nothing  to  refresh  my  memory. 

Q.  Well,  y)erhaps  you  can  help  us  out  in  a  little 
lay  language.  Was  any  area  of  bone  infection  ad- 
jacent or  coadjacent  with  the  fracture? 

A.  I  don't  believe  that  it  was  coadjacent;  it  was 
adjacent  in  that  it  was  very  near  to  it,  as  I  recall  it. 

Mr.  Telav:     I  tlr'nk  that  is  rll,  Doctor. 
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Redirect  Examination 
By  Mr.  Devers: 

Q.  With  respect  to  the  osteomyelitis,  would  the 
condition  from  which  or  with  which  Mrs.  Teutsch- 
man  was  suffering,  would  that  condition  in  your 
opinion  be  in  and  of  itself  painful?  A.     Yes. 

Q.  Do  you  think  that  the  infection  of  the  bone 
and  the  draining  fistulas  which  you  have  described 
would  impair  her  walking  ability?  A.     Yes. 

Q.  In  your  opinion  would  the  condition  of  osteo- 
myelitis have  a  tendency  to  make  a  fracture  or  a 
break  a  more  serious  injury  than  it  might  be  with- 
out the  condition  of  osteomyelitis  ? 

A.     I  think  it  would. 

Q.  Would  the  condition  of  osteomyelitis  in  your 
opinion  make  it  more  difficult  to  heal  a  fracture  of 
the  bone  in  the  area  or  near  the  area  affected  by 
osteomyelitis  ?  A.     Yes. 

Q.  I  believe  you  have  given  an  answer  to  a  ques- 
tion similar  to  this,  but  I  will  ask  it  again:  With 
respect  to  her  statement  that  she  had  taken  one 
nembutal  capsule  last  night,  a  grain  and  a  half, 
from  her  condition  as  you  observed  it  at  the  time 
you  saw  her  at  nine  o'clock  in  the  morning  of  the 
tenth,  and  throughout  that  day  and  to  three  o'clock 
that  afternoon,  and  from  your  knowledge  of  tlie 
effect  of  nembutal,  would  you  say  it  was  proba])le 
that  she  had  taken  or  received  more  than  one  grain 
and  a  half  capsule  ? 
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A.  That's  my  private  opinion,  that  she  had 
taken  two  or  more  capsules,  maybe  several;  I 
wouldn't  say  how  many  but  it's  my  private  opinion 
she  had. 

Q.     Within  what  period  of  time? 

A.  Within  a  period  of  a  few  hours,  three  or  four 
hours. 

Q.  I  believe  on  direct  examination.  Doctor,  after 
you  had  described  Mrs.  Teutschman 's  incoherent 
condition  I  asked  you  whether  that  condition  as 
you  observed  it,  or  whether  in  that  condition  as  you 
observed  her,  her  mental  faculties  would  be  numbed. 
I  think  that's  what  counsel  had  in  mind  when  he 
asked  you  the  question  on  cross-examination. 

Mr.  Telay:     That  may  have  been. 

Q.  (By  Mr.  Devers)  :  And  your  answer  to  that 
question  would  be  what?  A.     Yes. 

Mr.  Devers:     That's  all. 

Recross-Examination 
By  Mr.  Telay: 

Q.  I  would  like  to  ask  you,  Doctor,  if  it  is  not 
normal  and  somewhat  anticipated  in  medical  prac- 
tice that  a  person  suffering  from  a  back  fracture 
is  in  a  state  of  shock  for  a  number  of  hours  after 
such  an  injury  f 

A.  Not  as  a  general  thing.  In  some  cases  it  is, 
but  we  are  just  talking  about  general  things  now,  I 
believe. 

Q.     Yes.  A.     No,  I  think  it  is  not. 
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Q.  Have  you  discussed  this  ease  previously  with 
representatives  of  the  Pulhnan  Company  ? 

A.    Yes  sir,  representative  Singer. 

Q.  How  many  times  before  this  appearance 
today  ? 

A.  I  believe  it  was  once  personally  and  once  on 
the  phone.  Do  you  want  me  to  go  ahead  and  de- 
scribe  

Q.     Yes. 

A.  Mr.  Stacey,  the  representative,  was  up  here 
and  I  talked  to  him  personally;  then  he  called  on 
the  phone  regarding  this  interview  which  we  are 
going  through  now. 

Mr.  Telay:     I  think  that's  all. 

Redirect  Examination 
By  Mr.  Devers: 

Q.  Doctor,  do  you  waive  the  reading  and  signing 
of  this  deposition? 

A.    I  do. 

Mr.  Devers:  And,  Mr.  Telay,  do  I  understand 
you  agree  to  waive  the  reading  and  signing  ? 

Mr.  Telay :     Yes,  that  is  correct. 
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State  of  California, 
County  of  Shasta — ss. 

I,  Franli  W.  Shuman,  Notary  Public  in  and  for 
the  County  of  Shasta,  State  of  California,  duly  com- 
missioned and  sworn,  do  hereby  certify  that  the 
witness  in  the  within  deposition  named.  Doctor  H. 
R.  McVicker,  was  by  me  prior  to  the  giving  of  this 
deposition  first  duly  sworn;  that  tlie  deposition  was 
taken  at  the  time  and  place  first  herein  set  out  and 
was  taken  down  in  shorthand  by  Harvey  D.  Prather 
pursuant  to  stipulation  on  file  herein;  that  the  sig- 
nature of  the  witness  was  waived  both  by  the  wit- 
ness and  counsel  for  plaintiff,  and  I  return  the 
same  herein  as  transcribed  by  the  reporter. 

Dated:     Redding,  California,  August  14,  1947. 

FRANK  W.  SHUMAN, 

Notary  Public,  in  and  for  the  County  of  Shasta, 
State  of  California. 

[Endorsed]  :     Filed  September  2,  1947. 
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In  the  District  Court  of  the  United  States 
for  the  District  of  Oregon 

Civil  No.  3460 

MAGGIE  MAE  TEUTSCHMAN, 

Plaintiff, 

vs. 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
Corporation,  and  THE  PULLMAN  COM- 
PANY, an  Illinois  Corporation, 

Defendants. 

DEPOSITION  OF  ARCHIE  V.  ERASER 

Taken  on  behalf  of  the  defendants,  August  6,  1947, 
at  Room  1004  Pacific-Southwest  Building,  215 
West  6th  Street,  Los  Angeles,  California,  pur- 
suant to  oral  stipulation. 

Appearances : 

For  the  Plaintiff:  Anthony  Pelay,  Esq.,  833 
American  Bank  Building,  Portland  5,  Oregon. 

For  the  Defendants:  Hart,  Spencer,  McCulloch 
and  Rockwood,  by  Richard  Devers,  Esq.,  Portland, 
Oregon. 

Mr.  Devers:  If  there  is  no  objection,  I  would 
like  to  dictate  a  stipulation  for  the  record. 

Mr.  Pelay:    Yes. 

Mr.  Devers:  Supplementing  the  stipulation 
which  has  been  filed  of  record  herein,  it  is  noAv 
stipulated  that  the  deposition  of  the  witness  Archie 
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V.  Eraser  may  be  taken  before  Clifton  Cla}^,  Notary 
Public,  at  this  time  in  Los  Angeles,  California,  pur- 
suant to  the  Eederal  Rules  of  Civil  Procedure. 
Mr.  Pelay:     So  stipulated. 

ARCHIE  V.  ERASER 

produced  as  a  witness  on  behalf  of  the  defendants, 
pursuant  to  the  above  oral  stipulation,  and  havincj 
been  by  Clifton  Clay,  the  Notaiy  Public  in  said 
stipulation  named,  before  testifying,  duly  sworn  to 
testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth  in  relation  to  the  above  entitled  and  num- 
bered cause  now  pending  in  said  Court,  testified 
as  follows: 

Direct  Examination 
By  Mr.  Devers: 

Q.  Mr.  Eraser,  do  you  waive  the  reading  and 
the  signing  of  your  deposition?  By  that  I  mean  is 
it  agreeable  to  you  for  the  deposition  to  be  tran- 
scribed and  filed  in  court  without  your  having  read 
and  signed  it  ?  A.     Yes. 

Mr.  Devers :  Oif  the  record,  please,  Mr.  Re- 
porter. 

(Discussion  oft*  the  record.) 

Do  you,  Mr.  Pelay,  stipulate  that  the  reading  and 
the  signing  of  the  deposition  by  the  witness  may  be 
waived  ? 

Mr.  Pelay:     I  am  agre(^able  to  thnt  stipulation. 
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Q.  (By  Mr.  Devers)  :  What  is  your  business, 
Mr.  Fraser? 

A.  Distributing  and  selling — distributing  and 
selling  liquefied  petroleum  gas  equipment  and  the 
selling  and  distributing  of  petroleum  products  na- 
tionally and  for  export. 

Q.     Where  do  you  reside? 

A.     Bass  Lake,  California. 

Q.     How  long  have  you  resided  in  that  vicinity? 

A.     In  that  vicinity  for  the  last  three  years. 

Q.  Mr.  Fraser,  Southern  Pacil&e  passenger  train 
No.  18  left  Martinez  en  route  to  Portland,  Oregon, 
on  January  9,  1946,  at,  I  believe,  approximately  10 
o'clock.  Do  you  recall  whether  you  were  a  passenger 
on  that  train? 

A.  Yes,  I  believe  I  was  a  passenger  on  the  train. 
I  have  the  records  of  the  tickets  included  in  my 
expense  account  in  my  office;  but,  as  I  recall,  that 
is  the  train. 

Q.     Did  you  occupy  a  Pullman  berth  ? 

A.     Yes,  as  I  recall  Lower  No.  14. 

Q.     Do  you  remember  the  car  number? 

A.  No.  It  would  probably  be  reflected  on  the 
tickets. 

Q.  Did  you  observe  the  occupant  of  Upper  14 
on  your  car,  the  occupant  of  that  berth,  from  Mar- 
tinez north  ?  A.     Yes. 

Q.     Was  that  occupant  a  man  or  a  woman? 

A.     A  woman. 


Maggie  Mae  Teutschman  207 

Defendant's  Exhibit  No.  12 — (Continued) 
(Deposition  of  Archie  V.  Fraser.) 

Q.  What  is  your  recollection  of  the  approximate 
time  the  train  left  Martinez? 

A.     Approximately  10  o'clock. 

Q.  Did  you  see  the  occupant  of  Upper  14  board 
the  train  ?  A.     No. 

Q.  Did  you  see  her  on  the  car  before  she  ar- 
rived   A.     (Interrupting) :     Yes. 

Q.     Where  were  you  at  the  time  you  saw  her  ? 

A.     In  the  passageway  near  the  men's  rest  room. 

Q.     Where  was  she? 

A.  Leaning  against  the  wall  at  the  end  of  the 
train,  as  I  recall  it,  near  the  men's  dressing  room. 

Q.     About  how  far  apart  were  you? 

A.  Well,  we  were  close  enough  to  touch  on  two 
or  three  occasions. 

Q.     Was  any  one  with  her? 

A.     No,  she  was  alone. 

Q.  Will  you  describe  her  appearance,  her  cloth- 
ing, and  her  physical  bearing? 

A.  She  was  leaning  on  a  violin  case,  apparently 
for  support  or — I  believe  for  support  because  she 
wasn't  where  a  rail  could  be  held  very  readily;  and 
her  appearance  was  not  what  you  would  call  neat. 
It  might  liave  been  a  little  unkempt.  I  joarticularly 
noticed  her  because  of  the  fact  that  I  believe  it  was 
her  right  leg  had  a  stocking  rather  disheveled  and 
hanging  low,  and  for  a  moment  or  two  I  thought 
she  might  have  had  an  artificial  limb.  And  the  rest 
of  her  clothes  indicated  that,  being  a  little  dishev- 
eled, she  either  had  been  traveling  a  long  time  or 
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was  a  little  careless  about  her  hair.   She  just  wasn't 
too  neat  in  her  appearance,  but  that  was  probably 
the  result  of  noticing  the  stocking  hanging. 

Q.  Did  you  observe  her  conduct  while  you  ob- 
served her? 

A.  She  was  standing  quite  still,  I  would  say,  with 
the  movement  of  the  train — it  was  shortly  after  we 
had  left  the  station.  She  seemed  to  be  alone;  didn't 
endeavor  to  move  or  walk  very  much;  endeavored 
perhaps  to  stay  out  of  the  way  of  the  passengers 
walking  back  and  forth  and  looking  perhaps  a  little 
bit  lost.  I  mean  I  was  wondering  whether  she  might 
possibly  be  feeling  a  little  mtoxicated.  She  was 
looking  as  though  she  could  use  some  help. 

Q.  When  you  say  she  appeared  as  though  she 
needed  help,  what  do  you  mean?  Can  you  be  more 
specific  ?  Did  she  appear  to  be  ill  or  injured  ? 

A.  Well,  not  necessarily;  but  she  did  indicate 
to  me,  and  this  is  purely  my  opinion  from  the  looks 
of  her  face,  her  eyes,  and  so  forth,  that  she  possibly 
might  have  been  drinking.  And  I  did  make  it  a 
point  to  observe  her  on  my  return  trip  down  to 
the  end  of  the  car  to  the  rest  room  for  a  drink  of 
water;  and  at  that  time  I  thought  in  my  mind  that 
she  had  not  been  drinking.  In  other  words,  I  have 
just  never  seen  any  one  that  looked  exactly  that 
way  that  had  been  drinking.  I  discounted  it.  She 
might  have  taken  something  else,  or  it  might  have 
been  a  characteristic  of  her;  but  her  eyes  did  seem 
unduly  stary  or  glassy. 
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Q.     Did  you  smell  any  liquor  on  her  body  or 

A.     (Interrupting)  :     Not  at  all. 

Q.  Was  any  one  else  within  close  proximity  to 
the  two  of  you? 

A.  Well,  there  were  several  walking  back  and 
forth  from  time  to  time,  waiting  for  the  berths  to 
be  made  up,  several  of  the  people. 

Q.  How  long  a  period  of  time  would  you  say  you 
observed  her  at  that  end  of  the  car  % 

A.  Three  or  four  times  during  a  period  of  prob- 
ably half  an  hour. 

Q.  Why  were  you  at  that  end  of  the  car  as  the 
train  pulled  out  of  Martinez? 

A.  Waiting  for  my  berth  to  be  made  up  and 
conveniently  getting  out  of  the  way  with  a  smoke  in 
the  rest  room. 

Q.  Did  this  woman  who  occupied  Upper  14 — 
did  you  notice  her  stagger? 

A.  No,  but  she  didn't  seem  to  be  able  to  walk 
easily.  By  that  1  mean  it  might  not  have  been  a 
stagger,  it  might  possibly  have  been  a  bit  of  a  limp 
or  it  might  have  been  a  stagger.  I  didn't  think  it  was 
a  stagger.  I  did  think,  because  of  the  appearance  of 
her  stocking,  that  at  first  slie  might  have  had  an 
artificial  leg.  After  a  while  she  moved  along  all 
right.  I  had  only  seen  her  take  two  or  three  steps, 
you  might  say,  about  the  time  I  was  ready  to  retire. 
And  she  was  definitely  taking  care  of  the  violin 
case  by  leaning  on  it  for  support. 
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Q.  Do  you  know  whether  she  had  any  other  lug- 
gage with  her  that  you  saw? 

A.  That  was  all  I  saw,  and  that  was  unfortu- 
nately one  of  the  reasons  she  was  odd.  There  was 
no  hat,  as  I  recall.  I  won't  say  for  sure  she  was 
not  wearing  a  hat;  but  if  she  was,  it  certainly  didn't 
look  dressed  up  the  way  a  person  usually  tries  to 
look  on  a  trip. 

Q.  You  say  you  were  waiting  for  the  porter  to 
make  up  your  berth.  Do  you  know  whether  the 
porter  was  also  at  that  time  making  up  Upper  14. 

A.  I  believe  he  was,  because  they  were  both  made 
up.  When  mine  was  made  up,  the}'  were  both  com- 
pleted. 

Q.  Now  prior  to  the  arrival  of  the  train  at  Mar- 
tinez, do  you  know  whether  any  one  occupied  Up- 
per 14?  A.     I  don't  know. 

Q.  Was  the  seat  transformed  into  a  berth  before 
the  train  got  into  Martinez? 

A.  Yes,  but  it  wasn't  completed.  It  was  well 
along  towards  completion. 

Q.     But  it  had  not  been  made  up  completely? 

A.  That  is  right.  At  least  mine  had  not.  I  had 
slipped  my  bag  under;  and  the  pillowcase,  as  I 
recall,  was  not  on.  There  were  two  or  three  things 
to  be  done. 

Q.  Did  you  see  any  one  in  Upper  14  either  before 
the  arrival  of  the  train  at  Martinez  or  immediately 
after  its  arrival  and  prior  to  the  occupancy  of 
Upper  14  by  this  woman  ?  A.     No. 
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Q.     Do  you  know  whether  you  retired  before  the 
occupant  of  upper  No.  14? 

A.     Yes.  I  retired 

Q.     (Interrupting)  :     You  retired  first? 

A.     I  retired  first. 

Q.     At   the   time   you   retired,   were   there    cui- 

tains 

A.  (Interrupting) :  I  am  quite  sure  I  retired 
first.  It  has  been  quite  a  while  now;  but  I  recall 
that  I  retired  first  and  then  the  porter  assisted  her 
in  with  a  ladder  afterwards.  And  she  endeavored  to 
crawl  in  by  herself,  and  I  know  the  porter  definitely 
stopped  her  and  brought  a  ladder.  And  it  was  my 
impression  that  she  had  not  been  accustomed  to  get- 
ting in  an  upper  berth.  She  wasn't  familiar  with  it 
at  all.  And  I  think  I  was  in  my  lower  berth  then.  It 
was  quite  a  little  while  ago;  but  I  am  virtually 
positive  I  was  retired,  because  I  hadn't  been  stand- 
ing in  the  alleyway  watching  it. 

Q.  Wlien  you  say  she  attempted  to  enter  the 
berth  herself,  by  that  you  mean  she  attempted  to 
without  the  use  of  a  ladder? 

A.  Yes,  and  I  heard  the  porter  asking  her  not 
to  and  to  wait,  that  she  couldn't  possibly  get  in 
that  way.  And  he  brought  a  ladder  and  hooked 
it  on. 

Q.     Did  she  use  the  ladder? 

A.    Yes,  and  the  porter  stayed  there  until  she 

was  in.   I  was  in  the  lower  berth  all  right,  because 

I  distinctly  recall  her  having  got  in  overhead  and 

there  was  very  little  sound  after  she  was  in.    In 
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other   words,   she   apparently   went   to   sleep   veri 
quickly   or   certainly   did   not   fuss   around   muchj 
I  am  not  even  sure  she  took  time  to  undress. 

Q.     At  the  time  you  retired,  were  there  curtains 
across  the  berth,  your  Lower  14  *? 

A.     Oh,  yes. 

Q.     Was  there  also  a  curtain  across  Upper  14  ? 

A.     I  believe  there  was. 

Q.     Do  you  know  whether  there  was'? 

A.  I  would  say  there  was  definitely — to  the  best 
of  my  recollection  there  was.  d 

Q.  Was  there  a  curtain  from  the  top  of  Upper 
14  to  the  bottom  of  it,  regardless  of  whether  it  was 
closed?   Was  there  a  curtam  on  the  berth? 

A.     Yes. 
;    Q.     Do  you  recall  whether  the  porter,  after  the 
woman  occupied  Upper  14,  closed  the  curtains  ? 

A.  No,  I  don't  recall  because  I  couldn't  see.  I 
was  definitely  in  my  berth.  But  I  could  hear  them 
hook  the  ladder  on  and  the  conversation  of  helping 
.her  and  the  joustling  against  my  curtains.  When 
he  took  the  ladder  away,  she  was  definitely  in.  I 
do  not  recall  whether  I  heard  him  sliding  any  cur- 
tains or  anything  after  that. 

.     Q.     Did  you  hear  any  conversation  between  this 
woman  and  the  porter  concerning  the  berth,  whether 
it  was  her  berth  or  not  or  any  argument  between 
.the  two? 

A.  I  think  the  porter  asked  her  if  it  was  her 
berth,  and  outside  of  that  I  don't  recall  the  conver- 
sation. 
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Q.     Did  you  hear  her  object  to  entering  Upper 
14^  A.     No. 

Q.     Were  you  awakened  for  any  reason  during 
the  night?  A.    Yes. 

Q.    What  caused  you  to  awaken,  do  you  know? 

A.  Yes,  it  was  apparently  the  soimd  of  her  hav- 
ing fallen  out  of  the  berth.  I  say  that  because  she 
cli(^l_she  apparently— she  was  on  the  floor,  appar- 
ently outside  my  berth  at  the  thne,  and  there  was 
a  small  outcry,  not  very  large,  but  enough  to  awaken 
me;  and  some  one  farther  down  the  train  called 
either  the  porter  or  the  conductor  or  the  passenger 
agent,  and  they  came  to  assist  her  at  that  time. 

Q.    Were  your  curtains  closed 

A.     (Interrupting)     Yes. 

Q.     (Continuing) at  that  time? 

A.     Yes. 

Q.     Did  you  look  out  into  the  aisle? 

A.     No. 

Q.     How  do  you  know  that  it  was  the  occupant 

of  Upper  14? 

A.  After  some  assistance  arrived,  I  looked  out 
and  saw^  that  it  was  her. 

Q.  When  you  looked  out  then,  did  you  notice 
the  condition  of  the  curtains?  A.     No. 

Q.  At  any  time  durmg  the  trip  did  you  notice 
this  woman  taking  a  drink  of  water?  A.     No. 

Q.  I  hand  you  Defendants'  Pretrial  Exhibit  No. 
5  and  ask  vou  to  examine  it.   In  fact,  here  are  ]>e- 
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f endants '  exhibits,  pretrial  exhibits,  Nos.  6,  7,  and  8. 
These  purport  to  be  pictures  of  a  Pullman  car  with 
berths  and  curtains  comparable  to  the  car  in  which 
you  were  riding.  Please  look  at  Exhibit  No.  8.  Now 
do  you  recall  whether  you  noticed  the  top  of  your 
curtain  and  the  bottom  of  the  Upper  14  curtain 
were  fastened  in  the  manner  shown  in  Defendants' 
Pretrial  Exhibit  No.  8? 

A.  I  do  not  know  about  the  upper  curtain,  but 
I  know  that  mine  was  fastened — whether  in  exactly 
this  manner  or  not,  I  am  not  positive.  But  in  my 
mind  it  was  definitely  fastened. 

Q.  Do  you  know  whether  the  upper  portion  of 
the  curtain  and  the  lower  portion  of  the  curtain 
constitutes  one  complete  curtain  designed  so  that 
occupants  of  both  the  upper  and  the  lower  berth 
may  enter  independently  of  one  another? 

A.     Yes,  they  may  do  that. 

Q.  At  the  time  you  retired,  do  you  recall  the 
condition  of  the  curtains  on  Upper  14,  whether  they 
were  closed  or  partially  closed? 

A.     It  would  be  my  opinion  that  they  were  closed, 

because 

Q.     (luterrupting)     But  you  do  not  know? 

A.     T    do    not    know    positively.     If    they    were 
opened,  it  would  probably  be  more  easily  recalled. 
Mr.  Devers:     I  think  that  is  all. 
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Cross-Examination 
By  Mr.  Pelay: 

Q.  Mr.  Eraser,  did  I  understand  you  correctly 
when  I  understood  you  to  say  that  the  occupant  of 
Upper     14     boarded    the     train     shortly     before 

Martinez? 

A,     No,  I  don't  know  when  she  boarded  the  train. 
I  saw  her  shortly  after  we  left  Martinez. 
Q.     And  you  had  Lower  14?  A.     Yes. 

Q.  In  so  far  as  her  appearance  was  concerned, 
would  you  say  that  other  than  her  general  appear- 
ance of— you  mentioned  that  she  appeared  dis- 
heveled. Was  there  anything  that  led  you  to  believe 
that  she  was  under  any  unusual  circumstances? 

A.  Well,  as  I  mentioned  earlier,  my  first  thought 
was  that  she  probably  had  an  artificial  limb,  which 
I  believe  was  the  right  leg,  because  of  the  way  the 
stocking  was  hanging.  The  leg  seemed  stiff.  After- 
wards, as  she  walked,  I  was  quite  sure  that  wasn't 
the  case.  But  I  did  think  there  was  something  a 
little  difficult  in  her  movements. 

O.  Erom  your  observation  could  you  attribute 
that  impression  to  perhaps  the  existence  of  some 
physical  disability?  A.     That,  yes. 

Q.     What  would  you  estimate  her  age  to  be? 
A.     Oh,  perhaps  45. 

Q.  Did  she  give  you  the  appearance  of  being 
tired,  perhaps  from  traveling? 

A.  Erom  something.  She  was  undoubtedly  tii'<'d 
aud  wearv. 
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Q.  You  said  on  direct  examination  that  your 
first  impression  was  that  she  might  have  been  under 
the  influence  of  liquor.  Then  you  stated — I  believe 
I  am  correct — that  you  revised  that  opinion? 

A.    Yes. 

Q.  You  felt  that  she  was  acting  normally  but 
somewhat 

A.  (Interrupting)  Normally,  but  there  was  ob- 
viously some  irregularity  in  the  ax3pearance  of  her 
face,  it  would  seem  to  me,  something  enough  to 
draw  my  attention,  sufficiently  outstanding. 

Q.  From  that  you  had  not  been  able  to  form 
any  opinion,  from  your  observation? 

A.     No. 

Q.  Now  you  were  in  Lower  14  at  the  time  the 
Pullman  porter  assisted  the  occupant  of  Upper  14 
into  her  berth ;  is  that  correct  %  A.     Yes. 

Q.     Were  your  curtains  drawn  at  that  time? 

A.  They  were  drawn.  I  hadn't  buttoned  them 
tightly,  but  they  were  drawn. 

Q.  Now  from  your  observation  of  her  conduct 
would  you  say  that  she  appeared  to  be  familiar  with 
the  Pullman  berths  or  not? 

A.  I  believe  she  was  not,  certainly  not  with 
upper  berths. 

Q.     Did  that  seem  pretty  obvious  to  you? 

A.     Yes. 
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Q.  Now  you  could  not  state  definitely  whether 
or  not — I  am  sorry,  I  am  leading  you  perhaps — 
could  you  state  definitely  or  not  as  to  the  condition 
of  the  curtains  while  she  was  occupying  that  berth  ? 
Were  they  open  or  were  they  closed? 

A.     While  she  was  occupying  the  berth  ? 

Q.     Yes. 

A.  I  couldn't  say,  because  I  couldn't  see  them 
after  she  got  in. 

Mr.  Pelay:     That  is  all. 

Redirect  Examination 
By  Mr.  Devers: 

Q.  You  testified  on  cross-examination  that  be- 
cause of  the  manner  in  which  she  entered  the  upper 
berth  it  appeared  to  you  that  she  Avas  not  familiar 
with  berths  on  trains,  at  least  upper  berths'? 

A.    Yes. 

Q.  What  was  the  primary  basis  for  that  conclu- 
sion, that  she  wanted  to  enter  without  the  use  of  a 
ladder  1 

A.  Yes,  that  she  had  definitely  endeavored  to 
enter  without  the  use  of  a  ladder. 

Q.     But  the  porter  insisted  that  she  use  a  ladder  9 

A.    Yes. 

Q.  So  she  got  into  the  berth,  so  far  as  you  know, 
safely?  A.     Yes. 

Q.  You  testified  ou  cross-examination  that  you 
miglit  attribute  3^our  impression  of  her  to  a  physi<al 
disability.  I  take  it  you  are  limitiug  that  impression 
to  her  apparent  limp?  A.     That  is  right. 
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Q.     That  does  not  apply  to  your  impression  that 
because  of  a  stary  eye  and  the  other  condition  there 

was  something  else 

A.     (Interrupting)     No. 

Q.     (Continuing)     probably  wrong? 

A.     No,  something  else. 

Q.  But  the  impression  you  might  attribute  to  a 
physical  disability  I  take  it  you  got  from  the  limp  ? 
A.  The  limp — I  wouldn't  say  the  limp:  the  ap- 
parent limp  or  difficulty  with  the  leg.  My  reason 
for  that  is  the  fact  that  I  have  a  limp  in  my  own 
leg  and  I  may  be  a  little  more  conscious  of  noticing 
it  in  others. 

Q.     How  old  are  you,  Mr.  Fraser? 
A.     I  am  38. 

Q.     You  testified  that  she  appeared  to  be  about 
45.  Do  you  think  that  she  was  at  that  age? 

A.     She  might  be  anywhere  between  35  and  50. 

I  just 

Q.     (Interrupting):     Between  35  and  50? 
A.     Anywhere  there.   I  am  not  accurate  on  diag- 
nosing the  age 

Q.     (Interrupting)     Do  you  know  her  name? 

A.     No. 

Mr.  Devers:     That  is  all. 

Mr.  Pelay:     That  is  all. 
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State  of  California, 
County  of  Los  Angeles — ss. 

I,  Clifton  Clay,  a  Notary  Public  within  and  for 
the  County  of  Los  Angeles  and  State  of  California, 
do  hereby  certify: 

That  prior  to  being  examined  the  witness  named 
in  the  foregoing  deposition  was  by  me  sworn  to 
testify  the  truth,  the  whole  truth,  and  nothing  but 
the  truth ; 

That  the  said  deposition  was  taken  down  by  me 
in  shorthand  at  the  time  and  place  therein  named, 
and  was  thereafter  reduced  to  typewriting  under 
my  direction. 

I  further  certify  that  I  am  not  interested  in  the 
event  of  the  action. 

Witness  my  hand  and  seal  this  22d  day  of  August, 

^^^^'  CLIFTON  CLAY, 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 


[Endorsed]:  No.  11840.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  The  Pull- 
man Company,  a  corporation.  Appellant,  vs.  Maggie 
Mae  Teutschman,  Appellee.  Transcrij^t  of  Record. 
L^pon  Appeal  from  the  District  Court  of  the  United 
States  for  the  District  of  Oregon. 

Filed  January  26,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 


220:  The  Pullman  Company  vs. 

In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11840 

MAGGIE  MAE  TEUTSCHMAN, 

Appellee, 
vs.  ^^        ' 

SOUTHERN  PACIFIC  COMPANY,  a  Kentucky 
corporation, 

Defendant, 
and 
THE  PULLMAN  COMPANY,  an  Illinois  corpora- 
tion, 

Appellant. 

MOTION 
Comes  now  The  Pullman  Company,  appellant 
above  named,  and  moves  the  court  for  an  order 
dispensing  with  the  necessity  for  reproducing  in 
the  printed  record  on  appeal  herein,  plaintiff's  Ex- 
hibits 1,  2,  3,  4,  5  and  defendants'  Exhibits  51/2?  6, 
7,  8,  9,  10  and  13,  and  providing  that  such  exhibits 
will  be  considered  in  their  original  form  without 
reproduction.  This  motion  is  based  upon  the  affi- 
davit of  M.  B.  Strayer  and  the  stipulation  of  ap- 
pellant and  appellee  hereto  attached. 

Dated  at  Portland,  Oregon,  this  29th  day  of  Jan- 
uary, 1948.  ^  ^   STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 
Attorneys  for  Appellant. 
So  ordered:       pRANCIS  A.  GARRECHT, 
Senior  LTnited  States 
Circuit  Judge. 
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State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  motion  is  hereby  ac- 
cepted at  Portland,  Oregon,  this  29th  day  of  Jan- 
uary, 1948,  by  receiving  a  copy  thereof,  duly  cer- 
tified to  as  such  by  M.  B.  Strayer  of  attorneys  for 
appellant. 

/s/  T.  H.  RYAN, 

Of  Attorneys  for  Appellee. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AFFIDAVIT 

State  of  Oregon, 

County  of  Multnomah — ss. 

I,  M.  B.  Strayer,  being  first  duly  sworn,  depose 
and  say: 

That  I  am  one  of  the  attorneys  for  appellant, 
The  Pullman  Company,  in  the  above  entitled  cause. 
Plaintiff's  Exhibits  1,  2,  3,  4  and  5  are  statements 
showing  various  expenses  incurred  by  plaintiff- 
appellee  and  were  introduced  in  evidence  solely  for 
the  purpose  of  showing  the  amount  of  special  dam- 
ages sustained.  Defendants'  Exhibit  9  is  a  work- 
ing diagram  of  Pullman  Car  4199  and  was  intro- 
duced in  evidence  solely  for  the  purpose  of  showing 
that  the  berth  assigned  to  plaintiff-appellee  prior 
to  her  injury  was  the  only  space  available.  De- 
fendants' Exhibit  10,  purporting  to  be  a  statement 
signed  by  plaintiff-appellee,  and  defendants'  Ex- 
hibit 13,  the  adverse  })arty  deposition  of  plaintiff- 


222  The  Pullman  Company  vs. 

appellee,  were  iiitroduced  iii  evidence  solely  for 
purposes  of  impeacliment  of  plaintifL-appellee.  None 
of  the  exhibits  mentioned  above  is  material  to  the 
questions  raised  in  this  appeal. 

Defendants'  Exhibits  51/2?  6,  7  and  8  are  photo- 
graphs of  the  interior  of  a  Pullman  car  and  are 
material  in  considering  the  questions  raised  in  this 
appeal,  but,  because  of  their  character,  they  camiot 
practicably  be  reproduced  in  the  printed  record  on 
appeal. 

/s/  M.  B.  STRAYER, 

Subscribed  and  sworn  to  before  me  this  29th  day 
of  January,  1948. 

[Seal]         /s/  FREDERICK  H.  TORP, 

Notary  Public  for  Oregon. 
My  commission  expires  July  5,  1950. 

[Endorsed]:  Filed  January  31,  1948. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  by  appellant  and  appellee, 
through  their  respective  attorneys  of  record,  that 
plaintiff's  Exhibits  1,  2,  3,  4  and  5  and  defendants' 
Exhibits  9,  10  and  13  are  not  material  to  the  ques- 
tions raised  m  this  appeal  and  that  defendants* 
Exhibits  51/2,  6,  7  and  8  are  photographs  Avhich  can- 
not practicably  be  reproduced  in  the  printed  record 
on  appeal.    Application  is  therefore  made  for  an 
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order  dispensing  with  the  necessity  of  printing  such 
exhibits  and  providing  that  they  may  be  considered 
in  their  original  form  without  reproduction  in  the 
printed  record  on  appeal. 

Dated  at  Portland,  Oregon,  this  29th  day  of  Jan- 
uary, 1948. 

/s/  M.  B.  STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 
Attorneys  for  Appellant. 

/s/  T.  H.  RYAN, 

Of  RYAN  &  PELAY, 

Attorneys  for  Appellee. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  WILL  RELY  ON  APPEAL 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  appellant,  for  its  statement  of  points  upon 
which  it  will  rely  on  appeal,  hereby  adopts  the 
statement  of  points  appearing  in  the  certified 
transcript  of  record  herein. 

/s/  M.  B.  STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 

Attorneys  for  Appellant, 
The  Pullman  Company. 


224  The  Pullman  Company  vs. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  statement  of  points 
upon  which  appellant  will  rely  on  appeal  is  hereby 
accepted  at  Portland,  Oregon,  this  29th  day  of  Jan- 
uary, 1948,  l)y  receiving  a  copy  thereof,  duly  certi- 
fied to  as  such  by  M.  B.  Strayer  of  attorneys  for 
appellant. 

/s/  T.  H.  RYAN, 

Of  attorneys  for  Appellee. 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL  TO  BE  PRINTED 

To  the  Clerk  of  the  Above  Entitled  Court: 

The  record  on  appeal  havmg  been  transmitted  by 
the  clerk  of  the  District  Court  to  the  clerk  of  the 
United  States  Circuit  Court  of  Appeals,  the  appel- 
lant hereby  designates  the  following  to  be  included 
in  the  printed  transcript  of  record  herein: 

1.  The  entire  certified  transcript  of  record 
herein,  including  reporter's  transcript  of  tes- 
timony, depositions  and  oiiginal  exhibits,  ex- 
cept such  exhibits  as  the  court  may  order  shall 
be  considered  in  their  original  form  without 
the  necessity  of  reproducing  in  the  printed 
record. 

2.  Statement  of  points  upon  which  appellant 
intends  to  rely  on  appeal  in  the  Circuit  Court 
of  Appeals. 
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3.  Designation  of  contents  of  record  on  appeal 
to  be  printed. 

4.  Order   (if  granted  by  the  conrt)    dispensing 
with  the  necessity  of  printing  exhibits. 

/s/  M.  B.  STRAYER, 
HART,  SPENCER, 

McCULLOCH  &  ROCKWOOD, 
1410  Yeon  Building, 
Portland  4,  Oregon. 
Attorneys  for  Appellant. 

State  of  Oregon, 

County  of  Multnomah — ss. 

Due  service  of  the  within  designation  of  contents 
of  record  on  appeal  to  be  printed  is  hereby  accepted 
at  Portland,  Oregon,  this  29th  day  of  January, 
1948,  by  receiving  a  copy  thereof,  duly  certified  to 
as  such  by  M.  B.  Stray er  of  attorneys  for  appel- 
lant. 

/s/  T.  H.  RYAN, 

Of  Attorneys  for  Appellee. 
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JURISDICTION  OF  THE  COURT 

This  action  was  originally  instituted  in  the  Circuit 
Court  of  the  State  of  Oregon  for  the  County  of  Mult- 
nomah, and  was  removed  by  the  defendants  to  the 
District  Court  of  the  United  States  for  the  District 
of  Oregon  (R.  p.  9).  Jurisdiction  of  the  District  Court 


was  founded  on  diversity  of  citizenship,  Section  41-1 
of  the  Judicial  Code  (28  U.  S.  C.  A.  41-1).  The  re- 
moval proceedings  were  pursuant  to  28  U.  S.  C.  A., 
Section  71. 

Jurisdiction  of  the  Circuit  Court  of  Appeals  is 
founded  upon  Section  128,  as  amended,  of  the  Judi- 
cial Code  (28  U.  S.  C.  A.,  Section  225(a)(1)).  This 
appeal  has  been  taken  from  a  final  decision  of  the 
District  Court  of  the  United  States  for  the  District 
of  Oreson  within  the  meanins:  of  Section  128  of  the 
Judicial  Code. 


I 


STATEMENT  OF  CASE 

This  action  was  instituted  by  the  appellee,  Maggie 
Mae  Teutschman,  against  the  appellant.  The  Pullman 
Company,  and  Southern  Pacific  Company,  to  recover 
damages  for  personal  injuries  sustained  on  January 
9,  1946,  while  appellee  was  riding  as  a  passenger  on 
appellant's  tourist  car  attached  to  a  Southern  Pacific 
train.  The  action  was  later  dismissed  as  to  Southern 
Pacific  Company  (R.  p.  21).  The  injuries  are  alleged 
to  have  been  sustained  when  appellee  fell  from  an 
upper  berth.  I 

The  charges  of  negligence  against  appellant,  as  set 
forth  in  the  amended  complaint  (R.  pp.  11,  14)  and 


as  settled  by  the  pretrial  order  (R.  pp.  21,  24)  were 
that  appellant  failed  to  equip  the  berth  with  curtains 
and  protective  straps  and  to  close  and  fasten  the  cur- 
tains; that  it  failed  to  advise  the  appellee  concerning 
the  necessity  and  manner  of  properly  fastening  the 
curtains  and  was  negligent  in  requiring  the  appellee 
to  take  an  upper  berth.  The  charges  of  negligence 
were  denied  by  appellant,  which  contended  appellee's 
injuries  were  proximately  caused  by  her  failure  to 
take  any  care  or  precaution  for  her  safety,  her  fail- 
ure to  fasten  the  buttons  on  the  curtains,  permitting 
the  curtains  to  become  parted  in  such  a  way  as  to 
allow  her  to  fall  from  the  berth,  and  failure  to  use 
her  senses  and  faculties  to  avoid  injury  to  herself. 

At  the  trial  there  was  a  sharp  conflict  in  testimony 
concerning  the  accident.  Appellee's  version  was  that 
appellant  had  assigned  her  to  an  upper  berth  not 
equipped  with  curtains  or  protective  devices  to  pre- 
vent her  from  falling;  that  nevertheless  she  retired 
and  fell  asleep  and  that  during  the  night  she  fell  from 
the  berth. 

Appellant's  testimony  was  that  the  berth  was 
equipped  with  the  usual  Pullman  curtains,  securely 
fastened  at  top  and  bottom  to  rods  secured  to  the 
berth ;  that  after  appellee  had  retired  the  porter  closed 
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the  curtains ;  that  during  the  night  appellee  was  found 
in  the  aisle  of  the  car,  at  which  time  the  curtains 
were  observed  to  have  been  pulled  slightly  apart; 
that  because  of  the  manner  in  which  the  curtains 
were  affixed  to  the  berth  it  would  have  been  im- 
possible for  appellee  to  have  fallen  in  the  manner 
claimed.  It  was  appellant's  theory  that  appellee  was 
injured  when  she  attempted  to  leave  her  berth  with- 
out requesting  assistance. 

Because  of  the  findings  entered  by  the  court,  which 
will  hereinafter  be  discussed,  the  appellee's  condition 
prior  to  the  accident,  within  the  knowledge  of  ap- 
pellant, is  material.  In  this  regard,  appellee  presented 
no  evidence  of  an  abnormal  condition  prior  to  the 
accident.  She  testified  that  she  was  63  years  of  age 
and  before  the  accident  was  slightly  lame,  due  to  an 
old  injury  to  her  right  hip;  that  her  lameness  did 
not  affect  her  health  in  any  way  and  did  not  interfere 
with  her  performance  of  work,  and,  in  fact,  was 
hardly  noticeable.  Appellee  testified  that  prior  to  the 
accident  she  was  feeling  "wonderful"  and  not  suffer- 
ing any  pain;  and  that  she  took  no  medicine  either 
before  or  after  retiring. 

On  the  other  hand,  evidence  was  presented  by  ap- 
pellant that  when  appellee  first  entered  the  car  the 


conductor  received  the  impression  that  she  was  in- 
toxicated, but  when  he  talked  with  her  he  realized 
she  was  not.  There  was  also  testimony  that  while 
waiting  for  her  berth  to  be  made  up,  she  swallowed 
a  large  yellow  capsule,  the  nature  of  which  was  un- 
known to  appellant.  After  retiring,  she  rang  the  bell 
for  the  porter  and  when  the  conductor  answered, 
asked  for  water  to  take  some  medicine.  Following  the 
accident  and  after  appellee  had  been  removed  to  a 
hospital  at  Redding,  California,  a  yellow  capsule  was 
found  in  her  berth.  At  the  hospital  the  attendants 
found  in  her  effects  a  bottle  of  nembutal  capsules. 
It  was  the  opinion  of  the  attending  physician  that 
she  had  taken  at  least  two  of  them,  which  accounted, 
in  his  opinion,  for  a  drowsy  condition  causing  her  to 
sleep  heavily  despite  her  injury. 

At  the  close  of  the  testimony  appellant  moved  to 
dismiss  the  case  on  the  ground  that  under  the  facts 
and  law  appellee  was  not  entitled  to  any  relief.  The 
court  denied  the  motion  and  took  the  case  under  ad- 
visement. Several  days  later  the  court  rendered  a 
memorandum  decision  holding  that  the  proximate 
cause  of  the  accident  was  the  failure  of  appellant  to 
see  that  the  inside  buttons  on  the  upper  curtains  were 
fastened   which,   in  the   court's   opinion,  would  have 


prevented  appellee  either  from  getting  out  or  falling 
out  of  the  berth;  and  permitted  the  complaint  and 
pretrial  order  to  be  amended  accordingly  (R.  p.  29). 
Pursuant  to  this  memorandum  decision,  an  order  was 
entered  on  September  29,  1947,  amending  the 
amended  complaint  and  pretrial  order  as  directed 
by  the  court  (R.  p.  30),  and  on  October  4,  1947,  the 
court  entered  findings  of  fact  and  conclusions  of  law 
and  judgment  for  appellee  in  the  amount  of  S5500.00, 
general  damages,  and  S1286.50,  special  damages  (R. 
pp.  31,  34).  Thereafter  appellant  filed  a  motion  to 
amend  the  findings  to  make  specific  findings  concern- 
ing the  charges  of  negligence  on  which  the  case  was 
tried  (R.  p.  35).  The  court  allowed  the  motion  to 
the  extent  of  finding  that  the  berth  was  equipped  with 
curtains  securely  affixed  at  top  and  bottom  to  rods 
extending  the  full  length  of  and  parallel  with  the 
berth,  but  denied  the  remainder  of  the  motion  (R,  I 
p.  37). 

This  appeal  concerns  whether  there  was  any  sub- 
stantial evidence  to  sustain  the  findings  of  the  court. 

SPECIFICATIONS  OF  ERROR 

1.  The  District  Court  erred  in  finding  that  ap- 
pellant was  negligent  in  failing  to  fasten  the  inside 
buttons  on  the  curtains  of  appellee's  berth. 


2.  The  District  Court  erred  in  finding  that  the  in- 
juries to  appellee  were  proximately  caused  by  ap- 
pellant's failure  to  fasten  the  inside  buttons  on  the 
curtains  of  her  berth. 

3.  The  District  Court  erred  in  finding  that  the 
injuries  to  appellee  were  not  proximately  caused  by 
her  contributory  negligence. 

4.  The  District  Court  erred  in  overruling  ap- 
pellant's motion  to  dismiss. 

5.  The  District  Court  erred  in  permitting  amend- 
ment of  the  amended  complaint  and  pretrial  order 
after  the  cause  had  been  submitted. 

SUMMARY  OF  ARGUMENT 

1.  There  was  no  substantial  evidence  of  any  ab- 
normal condition  of  appellee  within  the  knowledge 
of  appellant  sufficient  to  impose  upon  appellant  the 
extraordinary  duty  to  fasten  the  inside  buttons  of  the 
curtains  on  appellee's  berth. 

2.  Fastening  the  buttons  would  have  been  a  futile 
precaution  and  the  failure  to  so  fasten  them  was  not 
the  proximate  cause  of  the  accident. 

3.  Appellee  was  contributorily  negligent  in  sep- 
arating the  curtains  and  attempting  to  leave  the  berth 
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without  assistance,   or  placing  herself  in  a  position 
where  it  was  possible  for  her  to  fall  from  the  berth. 

4.  There  being  no  evidence  of  neghgence  by  ap- 
pellant which  proximately  caused  the  accident  and 
appellee  having  been  contributorily  negligent,  the 
motion  to  dismiss  should  have  been  allowed. 

5.  The  question  whether  appellee  was  in  such 
abnormal  condition  as  to  require  of  appellant  the 
extraordinary  precaution  of  fastening  the  inside  but- 
tons on  the  curtains  was  not  an  issue  at  the  trial 
and  the  court  should  not  have  based  a  finding  of 
liability  thereon. 

ARGUMENT  ^1 

1.  There  was  no  substantial  evidence  of  an  abnormal 
condition  of  appellee,  within  the  knowledge  of  ap- 
pellant, requiring  it  to  take  extraordinary  precau- 
tions for  her  safety. 

As  indicated  in  the  foregoing  statement,  the  de- 
cision of  the  District  Court  was  based  upon  findings 
entirely  foreign  to  the  issues  in  the  pleadings  or  pre- 
trial order.  The  controversy  at  the  trial  concerned 
whether  there  were  any  curtains  on  the  berth,  whether 
they  were  fastened  at  the  bottom  to  a  rod  extending 
the  length  of  the  berth,  and  whether  they  were  closed. 


The  District  Court  found  the  first  two  of  these  issues 
against  appellee  and  declined  to  make  any  finding 
concerning  the  third  (R.  p.  37).  It  found,  however, 
that  appellant  was  negligent  in  failing  to  fasten  the 
inside  buttons  on  the  curtains,  which,  it  believed, 
would  have  prevented  appellee  either  from  getting  out 
or  falling  out  of  the  berth. 

The  failure  to  make  a  finding  concerning  the  posi- 
tion of  the  curtains  requires  the  assumption  that  they 
were  closed,  for  the  purpose  of  determining  whether 
appellant  was  negligent.  Erdman  v.  United  States, 
et  aU  143  F.  (2d)  198.  Certiorari  denied  6S  S.  Ct. 
122,  323  U.  S.  769,  89  L.  Ed.  615.  The  testimony 
established  that  with  the  curtains  closed,  it  would 
have  been  impossible  for  appellee  to  have  fallen  from 
the  berth  (R.  pp.  151,  165,  167,  169).  The  testimony 
of  all  witnesses  who  observed  the  berth  shortly  after 
the  accident  was  that  the  curtains  had  been  parted 
only  about  six  to  fourteen  inches  (R.  pp.  145,  165, 
169,  177),  thus  indicating  that  appellee  must  have 
been  injured  when  she  attempted  to  leave  her  berth 
without  requesting  assistance.  The  District  Court's 
finding  that  fastening  the  inside  buttons  would  have 
prevented  appellee  from  getting  out  of  the  berth  in- 
dicates that  the  District  Court  accepted  this  version 
of  the  manner  in  which  the  accident  occurred.  How- 
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ever,  it  believed  that  appellant  was  under  obligation 
not  only  to  take  precautions  against  appellee's  falling 
from  the  berth  but  also  against  her  attempting  to 
leave  the  berth. 

We  do  not  understand  it  to  be  the  view  of  the  Dis- 
trict Court  that  the  obligation  to  fasten  the  inside 
buttons  on  the  curtains  applies  to  sleeping  car  com- 
panies under  all  circumstances.  The  Court's  opinion 
is  predicated  upon  its  finding  that  appellee  was  in 
such  crippled  and  confused  condition,  within  the 
knowledge  of  appellant,  that  an  additional  obligation 
existed  to  protect  the  appellee  from  her  own  volun- 
tary acts. 

Appellant  contends  that  there  is  no  substantial 
evidence  that  appellee  was  crippled  or  confused,  with- 
in appellant's  knowledge,  to  such  an  extent  as  to  re- 
quire this  unusual  precaution.  The  conclusion  that 
she  was  crippled  or  confused  in  any  degree  can  be 
reached  only  by  rejecting  her  testimony  in  its  en- 
tirety as  unworthy  of  belief.  Thus,  she  testified  that 
prior  to  the  accident  she  was  in  perfect  health  (R. 
p.  49)  ;  that  although  she  had  an  old  abscess  in  the 
groin,  causing  her  to  limp  slightly,  this  did  not  affect 
her  health  in  any  way  and  did  not  prevent  her  from 
performing  her  work   (R.  p.  50).    She  testified  that 
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when  she  boarded  the  train  she  felt  "wonderful"; 
that  she  took  no  medicine  of  any  kind  and  was  not 
suffering  from  any  pain  (R.  pp.  99,  100).  Thus,  if 
her  testimony  were  accepted,  there  could  have  been 
no  duty  to  exercise  any  unusual  precautions. 

Apparently,  however,  the  District  Court  did  not 
consider  her  testimony  in  this  regard  as  worthy  of 
belief  and  inferred  from  appellant's  evidence  that  she 
was  in  such  crippled  and  confused  condition  as  to 
require  precautions  amounting  to  physical  restraint. 
It  is  submitted  that  appellee  is  bound  by  her  testi- 
mony concerning  her  condition  prior  to  the  accident 
and  cannot  now  assert  that  her  condition  was  such 
as  to  require  extraordinary  precautions  by  the  ap- 
pellant. The  rule  in  this  regard  is  stated  in  80  A.  L.  R. 
625-627,  as  follows: 

"A  majority  of  the  cases  support  the  rule  that 
a  party  is  concluded  by  his  own  testimony  which 
is  favorable  to  the  adverse  party." 

^      ^     *     *     * 

"The  statement  which  comes  nearest  to  enun- 
ciating a  true  general  principle  seems  to  be  that 
of  the  Massachusetts  Court  in  Hill  v.  W  est  End 
Street  R.  Co.  (1893),  33  N.  E.  582,  that  a  party 
may  be  permitted  to  contradict  his  own  testi- 
mony 'if  the  circumstances  are   consistent  with 

honestv  and  good  faith.'  " 

^      4«-      *      •){•      * 
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"If  a  party's  testimony  consists  only  of  a  nar- 
rative of  events  in  which  he  participated  or 
which  he  observed,  there  is  an  obvious  possi- 
bility that  he  may  be  mistaken  like  any  other 
witness.  In  such  a  situation,  if  other  witnesses 
give  a  different  version  of  the  occurrence,  his 
testimony  must  be  weighed  with  their's,  and  he 
will  not  be  concluded  by  his  own  statements. 
But  when  a  party  testifies  to  facts  in  regard  to 
which  he  has  special  knowledge,  such  as  his  own 
motives,  purposes,  or  knowledge,  or  his  reasons 
for  acting  as  he  did,  the  possibility  that  he  may 
be  honestly  mistaken  disappears.  His  testimony 
must  be  either  true  or  deliberately  false.  To  allow 
him  to  contradict  his  own  testimony  under  those 
circumstances  would  not  be  'consistent  with  hon- 
esty and  good  faith.'  Whether  his  statements  be 
true  or  false,  he  will  be  bound  by  them,  and 
possible  contradictions  by  other  witnesses  be- 
come immaterial.  He  will  not  be  allowed  to  ob- 
tain a  judgment  based  on  a  finding  that  he  has 
perjured  himself.  *  ^  ^  But  when  a  man  of 
mature  years  and  unimpaired  mentality  testifies 
understandingly  and  definitely  to  facts  peculiarly 
within  his  knowledge,  any  rational  conception 
of  justice  demands  that  he  be  judged  by  what 
he  says."  | 

In  L.  P.  Larson,  Jr.  Co.  v.  JVm.  Wrigley,  Jr.  Co. 
(1918),  253  Fed.  914  (Certiorari  denied  248  U.  S. 
580),  the  court  said: 
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"In  a  real  and  legitimate  controversy,  a  party 
should  be  left  within  the  knot  of  his  averments 
in  pleadings  and  admissions  in  testimony,  unless 
the  court  can  find  an  absolute  demonstration 
from  other  evidence  in  the  case  or  from  facts 
within  judicial  notice,  like  the  laws  of  physics, 
etc.,  that  under  no  circumstances  could  the  aver- 
ments and  admissions  be  true." 

In  Van  Meter  v.  Zumwalt  (Idaho,  1922),  206 
Pac.  507,  the  plaintiff,  when  called  as  a  witness  in 
his  own  behalf,  on  cross  examination,  repudiated  the 
very  grounds  on  which  rested  the  cause  of  action 
stated  in  the  complaint.  The  court  held  that  the  state- 
ments constituted  informal  judicial  admissions,  which 
were  accorded  the  quality  of  prima  facie  proof. 

In  Jacobs  v.  Cedar  Rapids  (Iowa,  1917),  164  N. 
W.  891,  the  court  said: 

"While  a  party  is  at  liberty  to  show  by  one 
witness  what  is  opposed  to  the  testimony  given 
by  another,  this  will  not  permit  such  party  for 
his  own  advantage  to  say  that  the  testimony 
given  by  himself  shall  be  treated  as  false  and 
that  of  an  opposing  witness  as  true." 

In  Stearns  v.  Chicago  R.  I.  &  P.  R.  Co.  (Iowa, 
1914),  148  N.  W  .  128,  it  was  held  that  a  party  to  a 
suit  is  bound  by  his  own  testimony,  which  he  does 
not,  at  any  time,  seek  to  correct  or  change  during  the 
course  of  the  trial. 
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In  Dunham  v.  Carbon,  Coal  &  Mining  Co.  (Kan., 
1879) ,  15  Mo.  Min.  Rep.,  the  court  said: 

"Where  testimony  is  drawn  from  the  hps  of  a 
party  or  his  agent,  no  wrong  wiU  ordinarily  be 
done  such  party  if  the  testimony  so  given  be  ac- 
cepted as  true.  A  party's  admissions  are  good 
against  him ;  so  is  his  testimony." 

In  Steele  v,  Kansas  City  S.  R.  Co.  (Mo.,  1915), 
175  S.  W.  177,  the  court,  in  holding  a  party  bound 
by  his  admission  of  facts  showing  contributory  neg- 
ligence, said: 

"No  litigant  in  his  own  sole  case  ought  to  be 
heard  by  a  court,  without  some  explanation  or 
excuse,  to  deny  today  what  he  solemnly  swore 
was  true  on  yesterday." 

It  is  obvious  that  appellee's  lameness  had  nothing 
whatever  to  do  with  the  accident.  If  the  appellee  was 
in  any  degree  confused  prior  to  the  accident,  the  ex- 
planation must  be  found  in  the  appellant's  testimony 
that  she  took  certain  medicine  shortly  before  and 
after  retiring,  which  testimony  was  denied  by  appellee 
(R.  p.  99).  Only  the  appellee  knows  with  certainty 
what  her  condition  of  mind  was  at  the  time  she  re- 
tired to  the  berth.  She  should  be  held  bound  by  her 
testimony  in  that  regard  and  should  not  now  be  per- 
mitted to  assert  that  she  was  not  in  a  condition  to 
exercise  care  for  her  safety. 
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Even  if  appellee  is  permitted  to  ignore  her  own  tes- 
timony and  resort  to  appellant's  evidence  for  sup- 
port, a  review  of  such  evidence  reveals  nothing  from 
which  to  infer  that  appellee  was  unable  to  care  for 
herself,  or  that  appellant  had  knowledge  of  any  con- 
dition which  would  require  the  extraordinary  pre- 
caution of  buttoning  the  curtains.  According  to  ap- 
pellant's testimony,  the  conductor  and  porter  first  saw 
appellee  approaching  the  Pullman  car  from  the  sta- 
tion at  Martinez,  California.  She  was  limping  and 
carrying  a  shopping  bag  and  violin  case  (R.  pp.  140, 
157).  Arriving  at  the  car,  she  showed  the  conductor 
her  ticket,  which  was  for  an  upper  berth  on  a  fol- 
lowing train  (R.  p.  157).  When  she  complained  about 
going  back  to  the  station  to  wait  for  the  proper  train, 
the  conductor  "took  pity  on  her"  because  she  was 
poorly  dressed  and  crippled  and  agreed  to  give  her  a 
berth  on  his  train.  She  did  not  appear  to  be  in  any 
pain(R.  p.  158). 

After  getting  on  the  car  appellee  asked  for  a  glass 
of  water  to  take  some  medicine  and  swallowed  a  large 
capsule,  the  nature  of  which  was  unknown  to  the 
conductor.  While  the  conductor's  first  impression  was 
that  she  had  been  drinking,  when  he  talked  with  her 
he  realized  she  had  not  (R.  p.  159).  When  asked 
what  gave  him  the  first  impression,  he  replied:  "Just 
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her  actions,  acting  like  a  person  who  had  been  drink- 
ing" (R.  p.  160).  ^^Tien  her  berth  was  made  up  the 
porter  helped  her  in  and  pulled  the  curtains  (R.  pp. 
142,  143,  161).  These  curtains  were  attached  to  rods 
at  top  and  bottom  in  such  manner  that  with  the  cur- 
tains closed  it  was  impossible  for  a  person  to  fall  out 
of  the  berth  (R.  pp.  151,  165,  167,  169). 

Later  that  night  the  conductor  noticed  that  the 
curtains  were  closed  (R.  p.  161).  Once  he  saw  ap- 
pellee's foot  protruding  from  the  berth  and  shoved  it 
back  in.  She  did  not  awaken  and  he  closed  the  cur- 
tains again  (R.  p.  161).  Later  appellee  rang  the  bell 
and  when  the  conductor  answered,  she  asked  for 
water  to  take  some  medicine.  He  brought  her  the 
water  but  did  not  see  her,  as  the  curtains  were  closed 
(R.  p.  162).  i 

The  foregoing  is  a  fair  summary  of  all  of  the  evi- 
dence concerning  any  knowledge  of  appellant  about 
the  condition  of  appellee  prior  to  her  injury.  From 
the  testimony  by  deposition  of  Dr.  McVickers,  who 
treated  appellee  after  her  removal  to  the  hospital  at 
Redding,  California,  it  is  fairly  evident  that  appellee 
had  been  taking  nembutal  capsules  in  sufficient  quan- 
tities to  have  affected  her  in  some  degree.  It  was  his 
opinion  that  at  least  two  of  such  capsules  would  have 
been   necessary   to   have  produced  the    condition    in 


which  he  observed  the   appellee  at   the  hospital  the 
following  day  (R.  pp.  186,  201). 

Appellee  denies  having  taken  any  medicine  and  the 
only  evidence  as  to  the  quantity  which  she  may  have 
taken,  aside  from  Dr.  McVicker's  testimony,  is  the 
conductor's  testimony  of  one  capsule  taken  shortly 
before  she  retired  and,  persumably,  one  capsule  after 
she  retired.  It  is  a  fair  assumption  that  these  capsules, 
and  perhaps  others  she  had  taken  earlier,  produced 
the  condition  in  appellee  which  Dr.  McVickers  noted 
on  the  following  day.  In  view  of  the  evidence  con- 
cerning the  position  of  the  curtains  before  and  after 
the  accident,  it  is  also  a  fair  assumption  that  for  some 
unexplained  reason  appellee  attempted  to  leave  the 
berth  during  the  night,  and  in  so  doing  fell  to  the 
floor. 

The  question  to  be  determined  is  whether  appellee's 
condition,  within  the  observation  of  the  conductor 
and  porter,  was  such  that  they  reasonably  should  have 
anticipated  an  irresponsible  act  on  her  part.  It  seems 
clear  that  the  information  available  to  the  conductor 
and  the  porter  did  not  indicate  such  "confusion" 
that  they  should  have  anticipated  she  would  try  to 
leave  the  berth  without  assistance.  The  conductor  did 
not  know  the  contents  of  the  capsules.  While  he  at 
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first  thought  she  was  intoxicated,  he  realized  she  was 
not  when  he  talked  with  her.  There  was,  therefore, 
nothing  in  the  way  of  notice  to  the  conductor  other 
than  a  superficial  appearance  of  intoxication.  It  is 
submitted  that  under  these  circumstances  appellant's 
employees  were  not  bound  to  anticipate  a  willful  or 
irresponsible  act  such  as  an  attempt  to  leave  the 
upper  berth  without  assistance.  v 

It  is  recognized  that  a  sleeping  car  company  owes 
a  high  degree  of  care  towards  its  passengers  and  that 
the  care  must  be  commensurate  with  the  circumstances 
within  the  knowledge  of  the  company.  13  C.  J.  S. 
1256.  It  is  also  recognized  that  a  duty  of  additional 
care  exists  where  the  company  has  knowledge  of  a 
disability  requiring  such  additional  care.  13  C.  J.  S. 
1289.  But  the  duty  is  measured  by  the  company's 
knowledge.  13  C.  J.  S.  1290.  It  need  not  exercise 
every  possible  care  and  need  not  act  as  guardian  over 
passengers  to  the  extent  of  coercing  them  into  exer- 
cising ordinary  care.  It  is  not  bound  at  its  peril  to 
render  an  injury  impossible  and  it  may  assume  that 
the  passenger  will  act  with  due  regard  for  his  safety. 
13  C.  J.  S.  1260,  Note  92.  The  care  required  in  a 
particular  instance  where  a  passenger  is  disabled  is 
the  care  commensurate  with  the  manifest  disability. 
Whether  a  particular  precaution  is  necessary  depends 
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upon  whether  the  carrier  has  notice  of  a  condition 
from  which  it  should  anticipate  an  accident  unless 
such  precaution  is  taken.  Hicks  v.  Scott,  et  al.  (Cal.), 
120  P.  (2d)  107,  109. 

The  rule  requiring  extraordinary  precautions  is 
frequently  applied  in  the  case  of  children,  elderly 
persons,  intoxicated  persons  and  those  who  are  men- 
tally deranged.  Appellee  did  not  fall  within  any  of 
these  classes,  but  the  rules  applied  in  such  cases 
should  be  helpful  in  determining  what  duty  was  im- 
posed upon  appellant's  employees. 

It  is  the  rule  that  mere  intoxication  imposes  no 
additional  duty  upon  a  carrier  unless  the  passenger 
is  helpless  and  unable  to  look  out  for  his  own  safety. 
13  C.  J.  S.  1292.  Thus,  in  Louisville  &  A^.  R.  Co.  v. 
Barnes'  Adm'x,  (Ky.,  1944),  180  S.  W.  (2d)  546, 
it  appeared  that  an  intoxicated  passenger  had  been 
killed  when  he  got  off  the  train.  It  was  claimed  that 
the  carrier's  employees  should  have  restrained  him. 
In  denying  recovery  the  court  found  it  significant  that 
while  the  passenger  had  staggered,  he  was  able  to  walk 
down  the  aisle,  give  his  ticket  to  the  conductor  and 
perform  other  usual  acts  accompanying  travel.  It  con- 
cluded that  the  proof  was  insufficient  to  show  that  the 
passenger  was  so  helpless  that  the  carrier's  employees 
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should  reasonably  have  known   that  he   was  unable 
to  care  for  himself. 

In  Louisville  H.  &  St.  L.  Ry.  Co.  v.  Gregory's  Adrrir. 
(Ky.,  1911),  133  S.  W.  805,  the  court  held  that  a 
train  crew  was  not  required  to  anticipate  that  merely 
because  a  passenger  is  intoxicated  he  will  necessarily 
expose  himself  to  danger. 

The  case  of  Louisville  &  N.  R.  Co.  v.  Mudd^s 
AdirCx.  (Ky..  1917),  191  S.  W.  102,  involved  the 
death  of  an  intoxicated  passenger  who  was  killed  when 
he  fell  or  jumped  from  the  train.  The  court  found 
that  the  decedent's  behavior  on  the  train  did  not  in- 
dicate that  he  was  in  such  a  state  of  intoxication  that 
the  employees  of  the  carrier  should  have  anticipated 
the  injury. 

As  we  have  stated,  appellee's  accident  can  be  ac- 
counted for  only  upon  the  assumption  that  she  tried 
to  leave  her  berth.  If  she  was  then  irresponsible  and 
helpless,  such  condition  obviously  was  brought  about 
as  a  result  of  her  taking  two  capsules  of  nembutal 
while  on  the  train.  There  was  no  evidence  that  she 
was  in  any  way  irresponsible  or  helpless  before  she 
retired  to  her  berth.  In  fact,  the  evidence  is  to  the  con- 
trary. At  Martinez,  California,  she  changed  trains, 
and  after  awaiting  the  arrival  of  Train  No.   18,  she 
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carried  her  baggage  to  the  train   and  presented  her 
ticket  to  the  conductor.  The  fact  that  she  chose  the 
wrong  section  of  the  train  was  a  natural  error  and 
does  not  indicate  that  she  was  irresponsible  or  help- 
less. According  to  the  conductor,  when  she   was  in- 
formed that  she  had  the  wrong  train,  she  complained 
about  going  back  to  the  station  and  was,  therefore, 
permitted  to  take  passage  on  Train  No.  18.  She  asked 
the  conductor  for  a  lower  berth  and  asked  for  water 
with  which  to  take  some  medicine.  After  retiring,  she 
rang  the  bell  for  the  porter.  All  of  these  were  the  acts 
of  a  normal  individual  and  rebut  any  inference  that 
she  required  special  care  or  that  the  carrier  should 
have    anticipated    that   she    would  render   herself  so 
irresponsible    that    she    would    require    physical    re- 
straint. 

The  basis  for  the  ruling  of  the  District  Court  would 
impose  an  unreasonable  burden  upon  carriers.  Only 
reasonable  care  was  required,  commensurate  with  any 
unusual  conditions  which  were  visible  to  the  appel- 
lant's employees.  They  were  entitled  to  assume  that 
appellee  was  sane  and  sober  until  the  contrary  ap- 
peared. Sullivan  v.  Seattle  Electric  Co.  (Wn.,  1908), 
97  Pac.  1109.  Before  the  appellant  should  be  held  to 
the  duty  of  physically  restraining  the  appellee,  it 
would  seem  that  the  appellee  must  show  that  her  con- 
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dition,  within  the  knowledge   of  the   appellant,   was 
such  that  it  should  have  anticipated  irresponsible  acts. 

In  Chicago,  R.  I.  &  G.  Ry.  Co,  v.  Sears  (Texas, 
1919),  210  S.  W.  684,  the  court  observed  that  while 
the  carrier  must  bestow  upon  a  passenger  who  is 
mentally  incapable  of  caring  for  himself  any  special 
care  which  reasonable  prudence  and  foresight  de- 
mands for  his  safety,  considering  the  conduct  and  dis- 
position of  mind  manifested  by  the  passenger,  or  any 
conduct  or  disposition  which  might  reasonably  be 
anticipated  from  one  in  his  mental  condition,  "the 
additional  care  in  such  case,  however,  is  measured  by 
the  knowledge  which  the  carrier  had  or  should  obtain 
by  observation  of  the  passenger's  incapable  condi- 
tion." It  found  that  where  the  only  information  the 
carrier  had  as  to  the  mental  condition  of  a  passenger 
was  that  he  was  laboring  under  the  delusion  that 
someone  wanted  to  kill  or  rob  him,  the  crew  in  charge 
of  the  train  could  not  anticipate  that  he  would  leave 
the  train  while  it  was  in  motion  or  thereafter  volun- 
tarily injure  himself. 

A  similar  decision  was  rendered  in  St.  Louis  Soiith- 
ivestern  Ry.  Co.  of  Texas  v.  Adams  (Texas,  1914),  163 
S.  W.  1029.  In  this  case  a  demented  woman,  under  the 
delusion  that  she  was   about  to  be  robbed,  jumped 
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through  the  window  of  a  train.  Prior  thereto  she  was 
apparently  asleep.  The  court  held  there  was  nothing 
in  her  actions  to  indicate  to  the  carrier  that  she  was 
about  to  jump  through  the  window. 

In  Watts  V.  SPiScS  (Or.,  1918),  88  Or.  192,  171 
Pac.  901,  the  court  said: 

"The  rule  with  respect  to  the  duty  owing  per- 
sons of  advanced  age  or  other  disability  is  that 
they  should  be  given  such  assistance  as  their  ap- 
pearance reasonably  indicates  is  necessary;  and 
the  train  employee  is  bound  to  consider  only 
such  facts  with  respect  to  the  passenger's  con- 
dition as  are  within  his  knowledge,  or  are  made 
known  to  him  through  the  passenger's  appear- 
ance, or  otherwise." 

In  the  case  of  Price  v.  St.  Louis,  I.  M.  &  S.  R.  Co. 
(Ark.,  1905),  88  S.  W.  575,  where  an  intoxicated 
passenger  went  upon  the  platform  of  the  train  and 
fell  therefrom,  the  court  said: 

"...  The  railroad  company  must  bestow  upon 
one  in  such  condition  any  special  care  and  at- 
tention, beyond  that  given  to  the  ordinary  pas- 
senger, which  reasonable  prudence  and  foresight 
demand  for  his  safety,  considering  any  manner 
of  conduct  or  disposition  of  mind  manifested  by 
the  passenger  and  known  to  the  company,  or  any 
conduct  or  disposition  that  might  have  been 
reasonably  anticipated  from   one  in  his  mental 
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and  physical  condition,  which  would  tend  to  in- 
crease the  danger  to  be  apprehended  and 
avoided." 

In  Trippett  v.  Monongahela  West  Penn  Public  Serv- 
ice Co.  (W.  v.,  1925),  130  S.  E.  483,  where  a  boy 
fell  from  a  platform  of  a  train,  it  was  contended  that 
the  carrier  should  have  kept  him  inside  the  car.  It 
was  held  that  the  high  degree  of  care  required  of  the 
carrier  is  more  strictly  applicable  to  its  affirmative 
acts  or  omissions  of  duty  toward  the  passenger  than 
to  the  control  of  his  person  or  conduct  after  he  has 
become  a  passenger.  It  was  said  that  the  duty  did  not 
go  to  the  range  of  impossibility  or  unreasonableness. 

In  the  case  at  bar  the  appellee  was  asleep  shortly 
before  the  accident.  The  absence  of  findings  concern- 
ing the  position  of  the  curtains  on  her  berth  requires 
the  assumption  that  they  were  closed.  It  is  common 
experience  that  there  is  no  danger  of  falling  from  a 
berth  on  a  sleeping  car  when  the  curtains  are  closed, 
even  though  they  may  not  be  buttoned.  Appellant's 
employees  could  not  anticipate  an  accident  unless 
they  could  anticipate  that  appellee  would  attempt  to 
leave  the  berth  without  help.  To  assume  that  she 
would  be  disposed  to  do  so  the  crew  must  have  had 
knowledge  that  she  was  irresponsible.  Necessarily  the 
members  of  the  crew  could  not  have  acquired  such 
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knowledge  because,  on  the  occasion  of  the  last  con- 
tact between  members  of  the  crew  and  appellee  prior 
to  the  accident,  she  was  not  irresponsible;  and  if  she 
became  so,  it  must  have  been  the  result  of  the  nem- 
butal capsules  which  she  took  shortly  before  and 
after  retiring. 

While  appellant  knew  that  appellee  was  taking 
some  kind  of  medicine,  it  could  not  anticipate  that 
these  capsules  would  produce  such  an  irresponsible 
condition  that  appellee  would  attempt  to  leave  the 
berth  without  ringing  the  bell  for  the  porter.  Appel- 
lant's employees  had  no  means  of  knowing  what  the 
capsules  contained;  and  had  they  had  this  informa- 
tion, they  would  have  been  justified  in  assuming  that 
the  medicine  would  induce  sleep,  rather  than  depart- 
ure from  her  berth.  The  knowledge  of  appellant's  em- 
ployees surely  was  not  sufficient  to  require  them  to 
take  measures  amounting  to  physical  restraint.  They 
could  hardly  anticipate  that  she  would  attempt  to 
leave  her  berth  without  ringing  the  porter's  bell  for 
assistance. 

It  is  therefore  submitted  that  there  was  no  sub- 
stantial evidence  upon  which  to  base  a  finding  that 
appellant  was  negligent  in  failing  to  fasten  the  inside 
buttons  on  the  curtains. 
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2.  The  failure  of  appellant  to  fasten  the  inside  buttons 
on  the  curtains  of  appellee's  berth  was  not  the  proxi- 
mate cause  of  the  accident. 

i 

In  order  to  constitute  proximate  cause  it  must  ap- 
pear that  the  act  or  omission  complained  of  was  one 
without  which  the  accident  would  not  have  happened. 
As  pointed  out,  the  position  of  the  curtains  after  the 
accident  points  conclusively  to  the  fact  that  the  acci- 
dent could  not  have  happened  in  the  manner  claimed 
by  appellee  and  must  have  happened  when  appellee 
separated  the  curtains  and  crawled  or  slid  through 
the  opening.  The  District  Court's  ruling  appears  to 
recognize  the  truth  of  this  assertion,  but  assumes  that 
appellee  was  so  irresponsible,  within  the  knowledge 
of  appellant,  that  she  should  have  been  confined  and 
physically  prevented  from  leaving  the  berth  by  fast- 
ening the   inside  buttons   on   the   curtains. 

According  to  the  testimony,  the  inside  buttons  on  j 
the  curtains  are  intended  for  the  use  of  the  passenger 
(R.  p.  143).  Assuming  that  it  was  possible  to  fasten  I 
these  buttons  from  the  outside,  which  may  be  doubted 
in  view  of  the  construction  of  the  curtains  (see  Exhs. 
5,  6,  7  and  8),  there  would  have  been  nothing  to 
prevent  the  appellee  from  unbuttoning  the  curtains 
and  leaving  the  berth.  If  she  was  able  to  spread  the 
curtains  apart  and  leave  the  berth,   it  seems  unrea- 
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sonable  to  suppose  that  she  was  incapable  of  unfasten- 
ing the  buttons  if  they  had  been  fastened.  In  fact,  it 
is  by  no  means  clear  that  even  with  the  buttons  fast- 
ened appellee  would  not  have  been  able  to  leave  the 
berth  in  the  same  manner  that  she  must  have  left  it 
when  she  received  her  injuries. 

We  think  it  clear  that  the  proximate  cause  of  the 
accident  was  appellee's  act  in  separating  the  curtains 
and  attempting  to  leave  the  berth  and  that  any  negli- 
gence of  the  appellant  became  remote  upon  the  doing 
of  this  act  by  appellee.  In  38  Am.  Jur.  735,  it  is  said: 

"...  In  fact,  the  chain  of  causation  between 
the  defendant's  negligence  and  the  plaintiff's  in- 
jury is  broken  when  an  independent  act  of  the 
plaintiff,  not  within  the  reasonable  contempla- 
tion of  the  defendant,  intervenes  to  bring  about 
the  injury.  Under  such  state  of  facts,  the  negli- 
gence of  the  defendant  is  regarded  as  the  remote 
cause  and  the  intervening  act  of  the  plaintiff  as 
the  proximate  cause  of  the  injury.  This  is  true 
whether  or  not  the  plaintiff's  act  amounts  to  con- 
tributory negligence  and  whether  or  not  the  in- 
fancy of  the  plaintiff  precludes  contributory  neg- 
ligence on  his  part." 

The  act  of  appellee  in  separating  the  curtains  and 
attempting  to  leave  the  berth  surely  was  an  independ- 
ent act  of  the  appellee  not  within  the  reasonable  con- 
templation  of   appellant   and   was   thus   sufficient   to 
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break  the  chain  of  causation.  But  if  it  was  not  an 
independent  act  beyond  the  reasonable  contemplation 
of  appellant,  buttoning  the  curtains  would  have  been 
a  futile  precaution.  Surely  there  is  no  reason  to  be- 
lieve that  appellee  would  not  have  unbuttoned  the 
curtains,  in  which  case  the  accident  would  have  hap- 
pened in  the  precise  manner  that  it  did  happen. 

It  is  therefore  submitted  that  the  District  Court 
erred  in  finding  that  failure  of  appellant  to  fasten  the 
inside  buttons  on  the  curtains  was  the  proximate  cause 
of  the  accident. 

3.     Appellee's  injuries  were  proximately  caused  by  her 
contributory  negligence. 

As  stated  above,  the  District  Court  found  that  ap- 
pellee's berth  was  equipped  with  curtains  properly 
affixed  to  rods  at  the  top  and  bottom  and  extending 
the  full  length  of  the  berth,  but  declined  to  make  a 
finding  whether  the  curtains  had  been  closed.  We  find 
it  difficult  to  discuss  this  specification  because  of  un- 
certainty as  to  the  court's  views  concerning  the  posi- 
tion of  the  curtains.  If  the  court  had  found  that  the 
curtains  were  not  closed,  we  believe  contributory  neg- 
ligence of  appellee  would  be  self-evident,  since  she 
retired  and  went  to  sleep  without  looking  for  cur- 
tains, asking  for  them  or  taking  any  precautions  to 
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prevent  her  falling  (R.  pp.  93,  94).  However,  since 
the  court  based  its  finding  of  liability  upon  the  failure 
to  fasten  the  inside  buttons  on  the  curtains  and  not 
upon  the  failure  to  close  the  curtains,  we  assume  for 
the  purpose  of  discussion  of  this  specification  of  error 
that  the  curtains  were  closed  after  appellee  had  re- 
tired. 

It  is  established  by  the  evidence  that  because  of 
the  manner  in  which  the  curtains  were  constructed  it 
would  have  been  impossible  for  a  person  to  fall  from 
the  berth  when  the  curtains  were  closed.  It  is  also 
estabhshed  by  the  testimony  that  following  the  acci- 
dent the  curtains  were  observed  to  be  spread  apart 
only  six  to  fourteen  inches.  It  is  therefore  evident  that 
appellee's  injuries  resulted  from  her  act  in  spreading 
the  curtains  and  placing  herself  in  such  position  that 
it  became  possible  for  her  to  fall  through  the  open- 
ing to  the  floor. 

Assuming  that  appellant  was  negligent  in  failing 
to  fasten  the  curtains,  it  would  seem  that  appellee  was 
equally  negligent  in  failing  to  do  so;  and  that  she 
was  also  negligent  in  spreading  the  curtains  apart  and 
attempting  to  leave  the  berth,  or  placing  herself  in 
such  a  position  that  she  could  fall  through  the  open- 
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The  rule  is  well  established  that  a  passenger  must 
exercise  care  for  his  own  safety.  13  C.  J.  S.  1575.  He 
must  take  notice  of  the  usual  and  obvious  hazards  and 
there  is  no  duty  to  warn  him  of  an  obvious  danger. 
Even  though  the  carrier  is  negligent  the  passenger 
must,  if  he  knows  of  such  negligence,  take  due  pre- 
cautions for  his  safety;  and  if  injury  arises  from  the 
want  of  ordinary  or  proper  care  on  his  part  the  car- 
rier is  not  liable.  Dahl  v.  Minn.  St.  Paul  &  S.  S.  M. 
Ry.  (N.  D.,  1929),  223  N.  W.  37. 

In  the  case  of  Pazik  v.  Milwaukee  Electric  Ry.  & 
Transport  Co.  (Wis.,  1944),  245  Wis.  583,  15  N.  W. 
(2d)  804,  805,  it  was  charged  that  a  bus  driver  was  neg- 
ligent in  failing  to  assist  a  disabled  passenger  to  arise 
from  her  seat.  Rejecting  this  contention,  the  court 
said: 

"It  should  be  noted  that  the  jury  found  the 
plaintiff  not  negligent  in  attempting  to  arise, 
without  aid.  If  knowledge  were  attributable  to 
the  driver  that  plaintiff  needed  aid  to  arise,  it 
would  certainly  be  attributable  to  the  plaintiff, 
who  certainly  knew  her  own  condition  better 
than  the  driver  could  possibly  have  known  it. 
If  the  driver  was  negligent  in  not  assisting  her 
to  rise,  she  with  like  reason  was  negligent  in  at- 
tempting to  rise  without  asking  his  assistance 
when  he  was  sitting  within  a  foot  or  two  from 
her.'' 
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Likewise,  in  this  case,  if  it  was  negligence  for  the 
appellant  to  fail  to  fasten  the  buttons  on  the  curtains 
of  appellee's  berth,  it  was  also  negligence  for  her  to 
fail  to  do  so;  and  it  was  negligence  for  her  to  spread 
the  curtains  and  to  place  herself  in  a  position  where 
it  was  possible  to  fall.  This  is  not  a  case  of  a  hazard 
peculiar  to  travel  by  train  which  was  unknown  to  ap- 
pellee. The  danger  of  falling  from  high  places  is  by 
no  means  confined  to  travel  in  Pullman  cars.  Ap- 
pellee was  well  aware  of  this  danger,  for  she  testified 
that  she  protested  against  being  required  to  ride  in 
"that  high  berth"  (R.  p.  56). 

The  District  Court's  ruling  apparently  excuses  ap- 
pellee from  taking  any  precautions  for  her  own  safety 
because  of  her  alleged  "confused  and  crippled  condi- 
tion." In  the  discussion  of  the  first  specification  of 
error  we  have  stated  fully  our  position  in  this  regard. 
We  believe  that  appellee  is  bound  by  her  testimony 
that  she  was  in  perfect  health;  and  that  in  any  event 
there  is  no  substantial  evidence  that  she  was  in  such 
abnormal  condition  that  she  should  be  excused  from 
taking  ordinary  precautions  for  her  safety. 

4^.     The  motion  to  dismiss  should  have  been  allowed. 

Appellant's  motion  to  dismiss,  made  at  the  close 
of  the  testimony,  raised  the  question  whether  there 
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was  any  substantial  evidence  of  negligence  on  the  part 
of  appellant  which  proximately  caused  appellee's  in- 
juries, and  whether  appellee  was  guilty  of  contribu- 
tory negligence.  Reference  is  made  to  the  discussion 
of  specifications  of  error  1,  2  and  3,  which  fully  states 
appellant's  position  concerning  these  matters.  If  any 
one  of  these  propositions  is  well  taken,  it  must  follow 
that  the  motion  to  dismiss  should  have  been  sustained. 

5.  There  was  no  issue  at  the  trial  of  whether  appellee's 
condition  was  so  abnormal  as  to  require  appellant  to 
fasten  the  inside  buttons. 

As  we  have  stated,  this  case  was  tried  on  charges 
of  negligence  entirely  foreign  to  that  found  by  the 
District  Court.  Appellee  did  not  contend  at  the  trial 
that  because  of  any  incompetent  condition  on  her  part 
there  was  a  duty  on  appellant  to  fasten  the  inside  but- 
tons on  the  curtains,  and  appellant  had  no  knowledge 
that  any  such  issue  was  involved.  Appellee's  conten- 
tion was  that  there  were  no  curtains  on  the  berth;  or 
if  there  were  curtains,  they  were  not  closed  and  were 
not  buttoned  around  the  rod  at  the  bottom  of  the 
berth  so  as  to  prevent  appellee  from  falling  from  the 
berth.  Instead  of  contending  that  she  was  incompe- 
tent to  take  precautions  for  her  own  safety,  appellee 
insisted  that  she  was  perfectly  normal. 
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Appellant's  testimony  concerning  appellee's  ap- 
pearance and  actions  was  introduced  and  was  perti- 
nent only  for  the  purpose  of  presenting  its  theory  of 
how  the  accident  had  happened  and  as  bearing  upon 
appellee's  credibihty.  Consequently,  aside  from  the 
testimony  that  the  inside  buttons  on  the  curtains  were 
intended  for  use  of  the  passenger,  no  evidence  was 
presented  concerning  the  reasons  why  appellant's  em- 
ployees did  not  fasten  the  inside  buttons;  or  their 
observations  bearing  upon  appellee's  ability  to  take 
precautions  for  her  safety. 

At  the  close  of  the  testimony  the  court  took  the 
case  under  advisement  and  it  was  not  until  several 
days  later,  when  the  District  Court  rendered  its  mem- 
orandum decision,  that  appellant  was  advised  of  any 
issue  concerning  an  asserted  duty  to  fasten  the  inside 
buttons  on  the  curtains  arising  by  reason  of  a  crippled 
or  confused  condition  of  appellee.  It  is  entirely  con- 
ceivable that  there  were  compelling  reasons  why  the 
buttons  were  not  fastened  by  appellant.  In  fact,  de- 
fendants' Exhibits  5,  6,  7  and  8  would  indicate  that  it 
is  impossible  to  do  so  from  outside  the  berth.  The 
purpose  of  such  buttons  is,  of  course,  to  enable  the 
passenger  to  insure  himself  of  privacy  and  control 
over  access  to  the  berth,  which  is  ingeniously  accom- 
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plished  by  affixing  the  buttons  to  an  inner  flap  in  such 
way  that  they  do  not  extend  through  and  are  not  vis- 
ible from  outside  the  curtains  (see  defendants'  Exhs. 
5,  6,  7  and  8).  Appellant  had  no  opportunity  to  an- 
ticipate this  charge  of  negligence  or  to  explain  it. 

We  are  aware  of  the  fact  that  under  Rule  15,  Fed- 
eral Rules  of  Civil  Procedure,  where  issues  not  raised 
by  the  pleadings  are  tried  and  submitted  by  mutual 
consent,  the  court  may  treat  them  as  having  been 
pleaded.  However,  this  rule  is  not  applicable  where 
there  was  no  such  issue  and  the  evidence  relied  upon 
was  received  as  being  competent  and  material  upon 
other  issues  and  merely  incidentally  tended  to  prove 
another  fact  not  in  issue.  Simms  v.  Andrews  (C.  C.  A. 
10),  118  F.  (2d)  803,  807;  Allegheny  County,  Pa. 
V.  Maryland  Casualty  Co,  (D.  C.  Pa.,  1941),  42  F. 
Supp.  677.  The  rule  should  not  be  applied  when  the 
factual  issue  would  be  changed  without  an  oppor- 
tunity to  defendant  to  make  preparation  to  meet  the 
changed  situation.  Smith  v.  W^hite.  et  al.  (D.  C.  Mo.. 
1942),  48  F.  Supp.  554. 

In  Sears,  Roebuck  &  Co.  v.  Marhenke  (C.  C.  A. 
9).  121  F.  (2d)  598,  this  court  held  that  Rule  15  had 
no  application  where  the  action  was  tried  as  one  for 
negligence   and   the   issue   of   liability   for  breach   of 
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warranty,  not  raised  in  the  pleadings,  was  not  tried  by 
the  "express  or  implied  consent  of  the  parties." 

In  this  case  there  was  no  issue  at  the  trial  of  such 
an  abnormal  condition  of  appellee  as  would  impose 
the  unusual  duty  on  appellant  to  fasten  the  inside  but- 
tons, and  such  an  issue  was  not  tried  either  by  express 
or  implied  consent  of  the  parties  or  otherwise.  In 
these  circumstances  we  believe  Rule  15  should  not 
have  been  applied  and  its  application  unfairly  de- 
prived appellant  of  the  opportunity  to  submit  evi- 
dence on  an  issue  it  did  not  know  and  had  no  way  of 
knowing  was  in  the  case. 

It  is,  therefore,  respectfully  submitted  that  the 
judgment  of  the  trial  court  was  erroneous  and  should 
be  reversed. 


M.  B.  Strayer, 

Hart,  Spencer,  McCulloch  &  Rockwood 

Attorneys  for  appellant, 

1410  Yeon  Building, 

Portland  4,  Oregon. 
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APPELLEE'S  STATEMENT  OF  FACTS 

Plaintiff-appellee  purchased  a  ticket  on  the  Los 
Angeles,  Portland  Southern  Pacific  train  at  Los  Angeles, 
California.  At  the  same  time  she  also  purchased  a  lower 
berth  for  the  night  of  January  9,  1946,  on  Appellant's 
sleeping  car.  She  occupied  a  seat  in  the  chair  car  of  the 
Southern  Pacific  Railway  during  the  daytime  part  of  her 
journey,  and  it  was  necessary  for  her  to  change  trains  to 
get  on  Appellant's  sleeping  car  in  which  she  had  a  berth. 
Following  the  direction  of  the  Pullman  Conductor  she 
boarded  ^  certain  sleeping  car  operated  by  Appellant. 


2  The  Pullman  Company 

She  was  then  informed  that  she  did  not  have  a  ticket  for 
a  lower  berth  and  would  have  to  occupy  an  upper  berth. 
At  this  junctore  she  informed  both  the  Conductor  of  the 
Pullman  car  and  the  Pullman  porter  that  she  had  never 
ridden  on  a  sleeping  car  before,  that  she  was  unacquainted 
with  the  use  of  sleeping-car  berths,  and  particularly  an 
upper  berth  (Appellee  using  the  words  "It's  all  Greek  to 
me.")  (R.  56),  and  she  expressed  great  fear  and  re- 
luctance to  entering  the  upper  berth.  She  further  stated 
that  she  did  not  want  to  go  up  the  ladder  used  to  assist 
passengers  into  upper  berths  and  was  afraid  to  occupy  the 
upper  berth  (R.  55-56).  She  was  confused,  tired  and  ex- 
cited. 

Despite  these  warnings,  her  confusion,  age  and  excite- 
ment, she  was  given  no  instructions  regarding  the  occu- 
pancy and  use  of  an  upper  berth,  nor  as  to  the  fastening 
of  the  curtains  or  safety  devices.  Further,  she  saw  no  cur- 
tains on  the  berth,  and  if  there  were  any  the  porter  did  not 
pull  them  closed  or  inform  her  about  them.  She  was  per- 
mitted to  fall  to  sleep  without  removing  her  clothes  and 
without  the  curtains  being  pulled. 

Appellee  is  an  elderly  woman  of  eccentric  habits  and 
appearance,  without  any  prior  experience  on  a  sleeping 
car.  The  record  shows  that  she  called  to  the  attention  of 
Appellant's  servants  by  her  conduct  and  her  words  this 
lack  of  experience.  AVitnesses  for  Appellant  also  testi- 
fied as  to  her  confusion,  her  pecularity  and  infirmity.  (R. 
130-135,  140-152,  154-167,  175-178,  and  page  216.)  Nat- 
urally Appellee  was  her  only  witness  regarding  the  acci- 
dent as  she  was  traveling  alone;  but  the  trial  court  was 
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in  a  position  to  observe  and  did  observe  the  Appellee  dur- 
ing the  course  of  the  trial  and  her  testimony.  It  is  evident 
that  the  court's  observation  of  her  conduct  and  appear- 
ance during  the  trial  influenced  its  decision. 

Some  time  during  the  night,  while  asleep,  Appellee  was 
caused  to  fall  from  the  upper  berth.  She  was  next  aware 
of  events  when  on  the  floor  of  the  sleeping  car.  Shortly 
thereafter  she  lost  consciousness  and  regained  full  con- 
sciousness only  after  she  had  been  treated  for  her  injuries 
at  the  hospital. 

She  received  serious  personal  injuries  and  the  Court 
awarded  damages  as  set  out  in  Appellant's  statement  of 
facts  in  this  case. 

Appellant's  witnesses  contended  that  Appellee  gave  the 
appearance  of  intoxication  and  attributed  her  apparent 
intoxication,  not  to  liquor,  but  to  nebutol  tablets  which 
she  was  alleged  to  have  been  taking.  There  was  no  direct 
evidence  of  her  having  taken  said  tablets,  but  it  was  con- 
tended by  Appellant  that  such  was  the  case.  Regardless 
of  whether  or  not  she  was  under  the  influence  of  this  medi- 
cine, it  is  agreed  that  she  did  not  give  the  appearance  of 
normality  to  the  employees  of  the  Pullman  Company.  ( R. 
159-160.) 

Plaintiff-appellee  alleged  in  her  complaint,  and  it  was 
made  an  issue  in  the  pre-trial  order,  that  she  was  an 
elderly  woman  and  unfamiliar  with  travel.  The  Court 
found,  based  on  said  allegations  and  the  evidence,  that  she 
was  in  a  confused  and  crippled  condition,  and  Appellant 
was  well  aware  thereof,  and  therefore,  she  was  entitled  to 
greater  protection  than  the  ordinary  traveler. 


4  The  Pullman  Company 

APPELLEE'S  ANSWER  TO  APPELLANT'S 
ARGUMENTS 

1.  Appellant  contends  that  "There  was  no  substantial 
evidence  of  an  abnormal  condition  of  Appellee,  within  the 
knowledge  of  Appellant,  requiring  it  to  take  extraordinary 
precautions  for  her  safety."  In  support  of  this  contention 
Appellant  cites  several  cases  in  an  attempt  to  establish  a 
rule  whereby  the  consideration  of  evidence  introduced  by 
Appellant  at  the  trial  regarding  Appellee's  confused  con- 
dition would  be  excluded  from  consideration  merely  by 
virtue  of  the  fact  that  Appellee  denied  taking  certain 
medicine. 

Then  Appellant,  by  ignoring  all  the  evidence  introduced, 
showed  Appellee  to  have  been  confused,  and  by  ignoring 
what  was  obvious  to  any  person  observing  Appellee  during 
the  course  of  the  trial — the  Appellee's  age,  eccentricity, 
ignorance,  and  inexperience, — tries  to  point  out  that  the 
only  evidence  establishing  a  state  of  confusion  is  nega- 
tived by  Appellee's  statement  that  she  did  not  take  certain 
medicine. 

In  apparent  support  of  said  rule,  Appellant  cites  several 
cases  taken  mainly  from  an  annotation  in  80  A.  L.  R.  625. 
Reading  the  text  of  some  of  the  cases  cited  will  show  that 
what  seems  to  be  the  rule  favored  by  the  annotator  is  not 
always  the  rule  established  by  the  cases  cited,  or  the  rule 
to  be  adduced  from  the  whole  of  the  fragmentary  texts  that 
are  included  in  Appellant's  brief.  One  of  the  leading  cases 
cited  in  this  annotation  is  Hill  vs.  West  End  Street  R.  Co., 
33  N.  E.  582  (cited  and  quoted  on  page  11  of  Appellant's 
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Brief) .  Reading  this  case  will  show  that  it  establishes  a 
rule  diametrically  opposed  to  that  rule  Appellant  is  try- 
ing to  establish.  Quoting  at  length  from  Hill  vs.  West  End 
Street  R.  Co.,  supra,  we  find  the  following  language : 

"There  is  no  sound  reason  why  the  familiar  doc- 
trine that  a  party  may  contradict,  though  not  impeach, 
his  own  witnesses,  should  not,  if  the  circumstances  are 
consistent  with  honesty  and  good  faith,  be  applied 
when  the  party  is  himself  the  witness ;  nor,  under  the 
same  circumstances,  is  there  any  reason  why,  he  may 
not  rely  on  the  testimony  of  witnesses  called  by  the 
adverse  party  *  *  *. 

"Even  when  witnesses  are  found  to  have  delib- 
erately testified  falsely  in  some  material  particular, 
we  are  not  required  to  reject  the  whole  of  their  uncor- 
roborated testimony,  but  may  credit  such  portions  of 
it  as  they  deem  worthy  of  belief." 

In  this  case,  as  in  the  instant  one,  plaintiff  testified  in 
such  a  manner  as  to  contradict  the  witnesses  of  the  other 
side,  but  it  was  held  proper  for  the  court  to  use  the  testi- 
mony of  the  opposing  witness  to  support  plaintiff's  case. 

It  was  stated  to  like  effect  in  Larson  Co.  vs.  Wrigley 
Co.,  253  Fed.  914  (cited  at  page  12  of  Appellant's  Brief) : 

"Undoubtedly  a  litigant  has  no  cause  for  complaint 
if  the  court  accepts  his  solemn  and  sworn  admissions 
in  pleadings  and  testimony  as  true.  But  we  must  re- 
ject the  contention  that  his  adversary  has  the  right  to 
compel  the  court  to  do  so." 

The  general  principles  of  a  hard  and  fast  rule  cannot  be 
drawn  to  cover  all  cases,  as  stated  in  the  annotation  in  80 
A.  L.  R.  626,  a  part  of  which  comment  is  quoted  on  page 
12  of  Appellant's  Brief: 
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"A  search  for  a  general  principle  deducible  from 
the  foregoing  cases  does  not  yield  satisfactory  results. 
The  attempt  of  some  courts  to  draw  an  analogy  be- 
tween the  statements  of  parties  on  the  witness  stand 
and  judicial  admissions  contained  in  pleading  and 
agreements    of    counsel    is    not    entirely    convinc- 

The  editor  then  quotes  a  part  of  the  comment  from  Hill 
vs.  West  End  Street  R.  Co.  (supra),  and  goes  on  to  set 
down  certain  standards.  One  of  these  standards  is  as 
follows : 

"Was  the  party  at  the  time  when  the  occurrence 
about  which  he  testified  took  place,  and  when  he  tes- 
tified, in  full  possession  of  his  mental  faculties?" 

The  reported  case,  and  the  one  on  which  80  A.  L.  R.  619, 
is  built,  is  Kanopka  vs.  Kanopka,  113  Conn.  30,  154  Atl. 
144,  80  A.  L.  R.  619,  which  establishes  a  rule  contrary  to 
that  contended  for  by  Appellants.  The  annotator  in  com- 
menting on  that  case  has  stated : 

"Also  in  the  reported  case,  Kanopka  vs.  Kanopka, 
ante  619,  the  court  says  that,  unless  it  amounts  to  such 
a  stipulation  or  waiver  as  to  have  the  force  of  a  judicial 
admission,  the  testimony  of  a  party  to  a  fact  is  ordi- 
narily no  more  conclusive  on  him  than  the  evidence 
given  by  any  other  witness ;  and  it  is  the  duty  of  the 
court  or  jury  to  determine  the  fact,  not  alone  from 
the  testimony  given  by  the  party,  but  from  all  the  evi- 
dence in  the  case.  It  was  also  observed  that  under  the 
circumstances  there  was  no  basis  for  the  defendanfs 
claim  that  the  testimony  of  the  plaintiff  should  be 
taken  to  have  the  effect  of  an  express  waiver  or 
judicial  admission  by  which  she  was  expressly  bound, 
and  that  the  trial  court  was  thereby  legally  compelled 
to  find  the  fact  from  her  confused,  uncertain,  and  in 
some    respects,    contradictory    evidence,    and    was 
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thereby  precluded  from  considering  the  testimony  of 
other  witnesses  and  deciding  the  case  in  accordance 
with  the  actual  facts  as  they  might  appear  from  all 
the  evidence  produced." 

It  will  be  readily  seen  that  even  under  the  cases  cited  by 
Appellant  there  would  be  an  exception  to  this  rule,  if  said 
rule  can  be  said  to  exist,  in  a  case  such  as  this.  The  age  and 
eccentricity  of  Appellee  would  excuse  a  misstatement,  if 
such  was  made.  If  the  court  in  its  discretion  saw  fit  to 
credit  part  of  the  confusion  to  medicine  alleged  to  have 
been  taken,  the  trial  court  was  certainly  justified  in  so 
doing  when  we  consider  the  condition  of  the  Appellee  both 
at  the  time  of  the  accident  and  at  the  time  of  the  trial.  The 
natural  suspicions  of  the  ignorant  and  uneducated  at  a 
trial  may  lead  to  a  blanket  denial  of  apparently  unim- 
portant facts;  but  it  would  be  unjust  for  the  Appellant 
corporation  in  this  case  and  its  learned  counsel  to  grasp  at 
this  mistake  of  ignorance  to  excuse  themselves  from  their 
own  breach  of  duty. 

But  regardless  of  whether  or  not  such  a  rule  could  be 
established  in  other  jurisdictions,  the  matter  is  conclu- 
sively established  in  the  instant  case  by  the  case  of  Cox  vs. 
Jones,  138  Ore.  327,  5  Pac.  (2d)  102.  This  case,  estab- 
lishing the  rule  of  lex  fori  of  the  instant  case,  is  binding  on 
the  court.  In  that  case  a  rule  was  clearly  enunciated  that 
testimony  by  plaintiff  which  is  contrary  to  testimony  of 
witnesses  for  defendant  will  not  preclude  plaintiff  from 
relying  upon  the  testimony  of  the  defendant's  witnesses. 

In  Cox  vs.  Jones,  supra,  the  court  cited  with  approval 
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from  the  case  of  Wiley  vs.  Rutland  R.  Co.,  86  Vt.  504,  86 
Atl.  808.   It  was  contended  that: 

"*  *  *  her  own  testimony  in  this  respect,  being  as  to 
a  matter  within  her  own  knowledge,  was  in  the  nature 
of  a  judicial  admission  and  therefore,  as  against  her 
in  this  case,  of  conclusive  effect.  But  this  is  overlook- 
ing the  distinctive  characteristics  of  judicial  admis- 
sion made  by  a  party,  or  his  attorney,  in  court,  on  the 
trial  of  a  cause.  Such  admissions  are  formal  acts  done 
for  the  purpose  of  dispensing  with  the  production  of 
evidence  by  the  opposing  party  of  some  fact  claimed 
by  the  latter  to  be  true,  and  are  of  conclusive  effect, 
unless  relieved  against  in  the  discretion  of  the  court. 
The  statement  here  claimed  by  the  defendant  to  be 
conclusive  against  the  plaintiff,  constituted  a  part  of 
her  testimony  as  a  witness  on  the  trial  of  the  cause. 
Considered  as  a  statement  against  her  interest,  it  was 
not  an  admission,  distinct  and  formal  in  character,  nor 
was  it  made  for  the  purpose  of  dispensing  with  the 
formal  proof  of  any  fact  at  the  trial.  It  was  not  there- 
fore in  the  nature  of  a  judicial  admission,  having  con- 
clusive effect  in  law.  It  has  been  held  by  this  court 
that  admissions  made  by  a  party  in  giving  testimony 
as  a  witness  on  the  trial  of  a  cause,  are  not  controlling 
against  him,  as  a  matter  of  law,  when  shown  by  the 
opposing  party  on  a  subsequent  trial  of  the  same  case. 
LaFlam  vs.  Missiquoi  Pulp  Co.,  74  Vt.  125,  52  Atl. 
526.  Neither  are  they,  being  informal,  conclusive  in 
law  on  the  trial  at  which  the  party  gives  the  testimony. 
Matthews  vs.  Stroy,  54  Ind.  417;  Shepard  vs.  St. 
Louis  Transit  Co.,  189  Mo.  362,  87  S.  W.  1007;  Zan- 
der vs.  Transit  Co.,  206  Mo.  445,  103  S.  W.  1006, 
etc." 

Thus,  there  is  established  a  law  of  the  Forum  by  the 
Supreme  Court  of  Oregon;  that  an  admission  of  plaintiff 
in  testimony  at  trial  is  not  conclusive  against  her  when 
contradicted  by  other  evidence. 
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This  being  a  matter  of  procedure,  the  Federal  Court, 
under  the  rules  of  conflict  of  laws,  is  bound  to  follow  the 
law  of  the  state  in  which  it  is  sitting,  to-wit:  that  of  the 
State  of  Oregon,  cf.  11  Am.  Jur.  251. 

54  Am.  Jur.  981 :  "If  by  the  conflict  of  laws  rule  of 
the  state  in  which  the  Federal  Court  is  sitting  the  ulti- 
mate question  is  regarded  as  procedural  and  there- 
fore determinable  by  the  law  of  the  forum  state,  the 
Federal  Court  must  apply  the  state  law  of  the  forum." 

54  Am.  Jur.  983:  "It  has  been  held  that  the  ques- 
tion of  whether  evidence  sufficient  to  support  some  of 
the  counts  of  the  complaint  is  enough  to  support  a 
general  verdict  for  the  plaintiff  despite  the  insuf- 
ficiency of  the  evidence  to  sustain  the  other  counts  is 
one  of  practice  or  procedure,  upon  which  the  Federal 
Courts  are  bound  to  follow  the  State  rule,  even  where 
such  rule  is  contrary  to  an  express  holding  of  the 
United  States  Supreme  Court." 

We  again  call  the  Court's  attention  (and  this  is  most  im- 
portant) that  this  question  of  taking  or  not  taking  the 
medicine  is  only  a  small  and  indeterminate  part  of  the  evi- 
dence and  testimony  establishing  Appellee's  confusion  and 
inabihty  to  properly  care  for  herself;  however,  under  the 
rule  as  it  must  be  applied  by  the  trial  court,  the  trial  court 
could  have  believed  with  propriety  that  Appellee  did 
actually  take  the  medicine  as  Appellant's  witnesses  in- 
sisted, and  that  her  condition  was  impaired  by  its  effects. 

See  testimony  of  E.  L.  Deering,  Esther  Deering, 

page  130  through  135. 
See  testimony  of  L.  Rainey,  page  140  through  152. 
See  testimony  of  Laurine  K.  Smith  at  page  175 

through  178. 
See  testimony  of  B.  A.  Paisley,  page  154  through 

167. 
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Again  we  emphasize  we  are  not  relying  upon  the  mere 
fact  that  there  is  evidence  that  Appellee  was  under  the  in- 
fluence of  a  drug.  Her  confusion  is  more  strongly  estab- 
lished by  her  peculiarities  of  habit,  as  evidenced  at  trial; 
by  her  dress,  speech,  luggage  (her  violin  case,  R.  157), 
and  her  mannerisms,  plainly  those  of  an  elderly  person 
requiring  special  help.  Further,  her  proclaimed  lack  of 
travehng  experience  and  her  reluctance  to  use  an  upper 
berth  cartainly  gave  a  warning  to,  and  placed  a  burden  on 
the  Pullman  Company  to  instruct  her  as  to  the  use  of  the 
berth  and  to  see  that  she  was  safely  inside  and  that  the  but- 
tons were  properly  fastened. 

The  cases  cited  by  Appellant  regarding  drunkards  are 
not  in  point.  In  those  cases  the  intoxicated  person  does 
not  ask  for  help.  Here  we  have  plaintiff  strenuously  stat- 
ing to  Appellant's  servants  that  she  needed  help.  They 
could  not  fail  to  notice  her  confusion,  indeed  they  admitted 
it,  and  they  must  have  heard  her  protests ;  but  the  Pullman 
porter  sloughed  off  her  protests  of  ignorance  with  a  silent 
and  lazy  indifference  as  to  her  safety.  ( R.  58. )  He  admits 
that  a  fuss  was  made  (R.  146),  but  states  that  he  doesn't 
remember  anything  about  it.    (R.  152.) 

The  high  degree  of  care  owed  to  passengers  is  well  estab- 
lished. Admittedly  the  standard  required  for  the  protec- 
tion of  an  elderly  and  confused  woman  who  loudly  asks  for 
protection,  requires  that  she  at  least  be  instructed  as  to  her 
safety.  In  her  confusion  and  excitement  she  deserved 
verbal  instruction  and  physical  help.  She  got  neither.  See 
Pierce  vs.  Northern  Pacific  Ry.,  127  Ore.  462;  62  A.  L. 
R.  644. 
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Unless  the  trial  court  erred  as  a  matter  of  law,  the  ap- 
pellate court  is  bound  to  accept  its  finding.  As  to  the  facts 
of  the  case  the  trial  court's  decision  is  binding.  The  trial 
court  heard  all  the  testimony  and  more  important,  the  man- 
ner in  which  it  was  given,  and  could  best  tell  what  type  of 
woman  plaintiff  was  and  whether  her  allegations  of  age 
and  inexperience  were  honestly  made.  Certainly  there  was 
sufficient  evidence  on  which  to  legally  base  the  trial  court's 
decision.  In  fact,  under  the  circumstances  the  trial  court 
could  hardly  have  found  otherwise. 

2.  Appellant  in  this  argument  attempts  to  question 
whether  this  negligence  is  the  proximate  cause  of  the  in- 
jury. In  this  as  in  the  above  matter,  the  trial  court's  deci- 
sion is  binding  upon  the  Appellate  court  unless  it  would 
be  manifestly  impossible  for  defendant's  negligence  to  be 
the  proximate  cause  of  the  injury. 

If  Appellant  is  seriously  relying  on  this  contention,  let 
it  be  stated  that  the  reason  for  buttoning  curtains  is  to  pre- 
vent the  imminent  danger  of  being  thrown  out  of  the  berth. 
That  is  what  happened  to  Appellee  and  that  is  why  it  hap- 
pened, nothing  intervened. 

The  Appellant  attempts  to  contend  that  plaintiff  at- 
tempted to  leave  the  berth.  Appellant's  own  evidence 
shows  that  earlier  that  night  the  conductor  had  to  push 
plaintiff's  foot  back  inside  the  open  curtain  and  he  failed 
to  fasten  it  thereafter.  (R.  161.)  That  alone  would  nega- 
tive Appellant's  contention  and  fortify  the  trial  court's  de- 
cision. It  is  obvious  that  the  Court  felt  that  if  her  leg 
would  work  itself  outside  the  curtain  by  the  movement  of 
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the  train,  she  not  only  could  but  did  fall  out.  Why  did  the 
Conductor  fail  to  awaken  her  and  tell  her  to  fasten  the  cur- 
tain, or  fasten  the  curtain  himself  ? 

But  supposing  she  did  attempt  to  leave  the  berth,  and 
there  is  no  evidence  establishing  such  an  attempt  and  we 
do  not  admit  it,  would  it  not  be  true  that  the  callous  indif- 
ference of  Appellant's  servants  to  Appellee's  proclama- 
tion of  ignorance  as  above  set  out,  and  their  failure  to  in- 
struct her  as  to  the  use  of  the  upper  berth,  establish  suffi- 
cient grounds  under  such  circumstances.  Appellee  defi- 
nitely does  not  recall  her  fall.  The  testimony  is  clear  in 
that  regard.  If  she  were  attempting  to  leave  the  berth, 
there  should  have  been  evidence  to  that  effect. 

3.  Appellant  attempts  to  show  that  there  is  contribu- 
tory negligence  on  the  part  of  plaintiff  as  a  matter  of  law. 
In  this,  too,  the  trial  court's  finding  is  binding  on  the  Ap- 
pellate court.  The  answer  to  this  argument  can  be  found 
in  reading  our  answer  to  arguments  1  and  2  of  Appellant's 
argument.  It  can  be  summed  up  as  follows :  her  confusion 
and  condition  made  her  unable  to  provide  for  her  own 
safety  any  further  than  she  did  by  protesting  and  in  asking 
for  instruction. 

4.  The  question  of  a  motion  to  dismiss  if  raised  here  in 
other  than  a  perfunctory  manner  is  disposed  of  by  the  fore- 
going arguments. 

5.  The  Appellant  contends  that  there  was  no  issue  at 
the  trial  of  whether  Appellee's  condition  was  so  abnormal 
as  to  require  Appellant  to  fasten  the  inside  buttons.  There 
is  no  question  but  that  the  complaint  and  pre-trial  order 
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put  in  issue  the  fact  of  plaintiff's  age  and  inexperience. 
The  obhgation  to  use  a  higher  degree  of  care  toward  plain- 
tiff than  the  ordinary  traveler,  was  one  of  the  main  issues 
of  this  action.  The  Court  found  that  the  obligation  existed 
and  was  impressed  by  the  evidence  of  both  Appellee  and 
the  several  witnesses  of  Appellant,  that  her  age  and  inex- 
perience resulted  in  her  absolute  helplessness  and  confusion. 
This  was  the  issue  and  from  what  Appellee's  counsel 
could  learn  from  such  an  aged,  confused  and  ignorant 
client,  there  were  no  curtains  on  the  berth  at  all.  The  issue 
was  raised  in  the  alternative  that  either  there  were  no  cur- 
tains on  the  berth,  or  if  there  were  curtains  defendant's 
agents  failed  to  close  and  fasten  the  same,  or  to  equip  the 
berth  with  protective  straps  or  inform  plaintiff  about  the 
use  thereof.  See  pre-trial  order,  paragraph  6  (R.  23). 
Naturally  we  rely  on  the  rules  of  civil  procedure  which  per- 
mit the  court  to  treat  matters  that  have  been  submitted  at 
trial  as  having  been  pleaded.  But  such  a  reliance  is  not 
necessary  as  we  feel  that  the  issues  were  properly  raised. 

SUMMARY 

The  Appellate  court  should  be  made  aware  of  the  fact 
that  Appellee  is  poor,  ignorant  and  unable  to  support  her- 
self. That  the  trial  was  had  at  great  expense  to  her  and 
included  the  necessity  of  taking  two  depositions  in  Cali- 
fornia. This  appeal  entails  still  greater  expense  which  Ap- 
pellee is  unable  to  meet  herself.  While  this  has  nothing  to 
do  with  the  issues  here  involved,  it  does  affirm  the  rule  that 
the  findings  of  fact  of  a  trial  court  are  binding. 
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We  feel  that  the  Honorable  Claude  McColloch,  the  trial 
Judge,  was  best  able  to  determine  whether  or  not  there  was 
liabilit}''.  He  saw  and  heard  all  the  testimony  and  observed 
plaintiff  and  her  obvious  inexperience,  age,  and  confusion. 
His  finding  is  most  persuasive  even  in  absence  of  the  fact 
that  this  Court  is  bound  to  follow  it. 

We  have  prosecuted  this  case  under  the  disability  of  hav- 
ing a  client  who,  while  not  incompetent,  was  unable  to  be 
of  any  real  assistance  because  of  this  confusion,  inexperi- 
ence, and  age.  The  record  speaks  for  itself,  and  we  feel 
that  the  judgment  should  be  sustained  and  that  we  receive 
our  costs  on  this  appeal. 

Respectfully  submitted, 

RYAN  &  PELAY, 
T.  H.  RYAN, 

Attorneys  for  Appellee. 
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Lpon  Appeal  froro  the  District  Court  of  the  United  States 
for  llie  District  of  Oregon. 


APPJvLLANT'S  KEPLY  BRIEF 

I  

REPLY  TO  APPELLEE'S  STATEMENT  OF  FACTS 

Appellee's  brief  goes  outside  the  record  to  bring  in 
many  asserted  facts  which  are  not  properly  before  the 
court.  There  was  no  evidence  that  appellee  was  con- 
fused, tired  or  excited.  On  the  contrary,  her  testimony 
was  that  she  "feh  wonderful"  (R.  p.  99).  There  was  no 


evidence  that  appellee  was  habitually  eccentric,  or  that 
she  was  uneducated  or  ignorant  (except  on  the  subject 
of  traveling  on  sleeping  cars)  ;  or  that  she  had  any 
"peculiarities  of  habit"  as  alleged  on  page  10  of  appel- 
lee's brief.  There  was  no  evidence  that  appellee's  age, 
which  was  61  at  the  time  of  the  accident  (R.  p.  48),  in 
any  way  handicapped  her.  There  was  no  evidence  that 
she  was  poor  or  unable  to  support  herself,  and  these 
assertions,  if  true,  are  not  relevant  to  the  issues  before 
the  court. 

REPLY  TO  APPELLEE'S  ARGUMENT 

1.  We  believe  appellee's  principal  arguments  may  be 
summarized  as  follows: 

(a)  Appellee  was  old  and  inexperienced  in  travel  on 
sleeping  cars. 

(b)  Her  actions  at  the  trial  revealed  that  she  is  eccen- 
tric (although  there  is  nothing  in  the  record  to  bear  out 
this  contention)  which  justified  the  trial  court  in  finding 
that  she  was  "confused"  at  the  time  of  the  accident. 

(c)  Appellant  was  therefore  required  to  fasten  the 
inside  buttons  on  the  curtains  of  her  berth,  or  instruct 
her  to  do  so. 

(d)  Its  failure  in  this  regard  was  the  proximate  cause 
of  her  falling  from  her  berth. 


The  question  is  whether  these  factors  were  sufficient 
to  require  the  particular  precaution  which  appellee  con- 
tends should  have  been  taken,  namely,  fastening  the  in- 
side buttons  on  the  curtains.  In  determining  this  ques- 
tion it  is  not  proper  to  ignore,  as  appellee  would  do,  the 
fact  that  fastening  the  buttons  was  an  unnecessary  pre- 
caution against  an  inadvertent  fall.  The  uncontroverted 
evidence  establishes  the  fact  that  with  the  curtains 
closed  it  was  impossible  to  fall  from  the  berth,  ^hen 
this  fact  is  recognized  it  is  apparent  that  such  factors  as 
appellee's  age,  her  lameness  and  her  inexperience  in 
travel  on  sleeping  cars  could  not  possibly  indicate  to 
appellant  the  necessity  of  fastening  the  inside  buttons. 
Appellee's  insistence  in  dwelling  upon  such  matters 
merely  serves  to  cloud  the  real  issue,  which  is  whether 
the  other  factors  mentioned  were  sufficient  to  put  ap- 
pellant on  notice  that  appellee  was  so  irresponsible  that 
fastening  the  buttons  was  necessary,  not  to  prevent  an 
inadvertent  fall,  but  to  restrain  appellee  physically  from 
the  irresponsible  or  willful  act  of  leaving  her  berth. 

Undoubtedly  the  trial  court  is  in  a  more  favorable 
position  than  an  appellate  court  to  judge  the  credibility 
of  witnesses.  But  this  appeal  does  not  involve  a  question 
of  credibility.  The  issue  is  whether  there  was  any  sub- 
stantial evidence  to  sustain  the  findings  of  the  court. 
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Before  the  court  could  find  that  appellant  owed  a  duty 
of  extraordinary  care  it  was  required  to  find,  based  upon 
substantial  evidence,  that  appellee  was  in  such  abnor- 
mal condition,  within  appellant's  knowledge,  as  to  re- 
quire such  special  care.  The  condition  to  be  determined 
was  not  that  on  the  date  of  trial,  but  appellee's  condi- 
tion on  the  date  of  the  accident. 

If,  as  appellee  asserts,  the  trial  court  was  influenced 
in  its  decision  by  appellee's  conduct  and  appearance  at 
the  trial  (and  there  is  no  evidence  that  such  conduct 
or  appearance  was  unusual  or  that  the  court  was  so  in- 
fluenced), such  conduct  and  appearance  20  months 
after  the  accident  could  not  supply  the  necessity  of  sub- 
stantial evidence  of  her  condition  at  the  time  of  the 
accident. 

Eliminating  all  of  the  material  supplied  by  appellee 
from  outside  the  record,  the  only  evidence  of  an  un- 
usual condition  of  appellee  was  (1)  her  age,  (2)  her 
crippled  condition,  (3)  her  inexperience  in  traveling 
on  sleeping  cars,  (4)  a  superficial  appearance  of  intoxi- 
cation, and  (5)  evidence  that  she  was  taking  some  kind 
of  medicine. 

In  appellant's  opening  brief  the  contention  was  made 
that  appellee  is  bound  by  her  testimony  that  she  was  in 


perfect  health  before  the  accident.  A  large  portion  of 
appellee's  brief  is  devoted  to  argument  upon  this  ques- 
tion. We  think  counsel  for  appellee  have  overlooked  the 
essential  point  of  distinction  which  we  attempted  to 
make  clear  in  our  opening  brief. 

The  great  weight  of  authority  supports  the  general 
proposition  that  a  party  is  bound  by  his  own  testimony 
and,  in  order  to  win  a  favorable  verdict,  will  not  be  per- 
mitted to  assert  that  his  testimony  was  false.  But  this 
does  not  mean  that  he  may  not,  in  proper  circumstances, 
correct  or  retract  testimony  in  which  he  was  honestly 
mistaken.  Thus  the  test  whether  he  will  be  allowed  to 
repudiate  his  testimony  is  whether  such  course  is  con- 
sistent with  honesty  and  good  faith.  If  his  testimony 
relates  to  facts  peculiarly  within  his  own  knowledge  and 
as  to  which  he  cannot  be  mistaken,  it  is  not  consistent 
with  honesty  and  good  faith  to  permit  him  to  repudiate 
his  story.  But  if  his  testimony  is  in  the  nature  of  an 
estimate  or  opinion  as  to  which  he  may  honestly  be  mis- 
taken; or  if  other  circumstances  are  present,  such  as 
confusion  or  misunderstanding,  there  is  no  injustice  in 
permitting  the  court  to  consider  other  evidence  in  the 
case  and  determine  from  all  the  evidence  what  the 
actual  facts  are. 


In  King  v.  Spencer  (Conn.),  161  A.  103,  these  dis- 
tinctions are  pointed  out  with  clarity  and  the  case  of 
Cox  V.  Jones  (Ore.),  138  Or.  325,  5  P.  (2d)  102,  relied 
upon  by  appellee,  is  cited  as  a  case  falling  within  the 
exception  relieving  a  party  from  an  honest  mistake. 

The  case  of  Cox  v.  Jones,  supra,  involved  an  automo- 
bile accident  wherein  the  plaintiff  admitted  that  she 
saw  defendant's  car  approaching  at  a  given  estimated 
speed  and  about  half  a  block  from  the  intersection. 
There  was  other  evidence  of  a  contradictory  nature.  The 
Oregon  court  held  that  in  the  light  of  other  portions  of 
the  record  such  testimony  was  not  conclusive  upon  the 
plaintiff.  It  is  obvious  that  this  case  was  properly  clas- 
sified by  the  Connecticut  court  in  King  v.  Spencer,  et 
al,  supra,  as  one  involving  testimony  in  the  nature  of 
an  estimate  or  opinion  as  to  which  the  plaintiff  might 
well  have  been  mistaken.  There  is  no  indication  in  this 
case  that  the  Oregon  court  intended  to  repudiate  the 
general  rule  long  followed  in  this  jurisdiction  that  a 
party  to  an  action  is  bound  by  his  testimony.  Murphy 
V.  Panter,  62  Or.  522, 125  P.  292 ;  Hoffman  v.  Employ- 
ers' Liability  Assurance  Corporation,  146  Or.  660,  29 
P.  (2d)  557;  Nicolai-Neppach  v.  Smith,  145  Or.  450, 
58  P.  (2d)  1016;  Fowler  v,  Gehrke,  166  Or.  239,  111 
P.  (2d)  831. 


Appellee  urges  that  the  rule  is  not  applieable  where 
a  party  was  not  in  full  possession  of  his  faculties  at  the 
time  of  the  occurrence  and  at  the  time  of  the  trial.  It 
seems  obvious  that  where  these  conditions  are  present 
it  is  not  inconsistent  with  honesty  and  good  faith  to  per- 
mit a  party  to  retract  his  testimony  and  correct  an  honest 
mistake  brought  about  by  an  abnormal  condition.  Such 
was  the  situation  in  Kenopka  v.  Kenopka  (Conn.),  154 
A.  144,  80  A.  L.  R.  619.  However,  in  the  case  at  bar 
no  such  situation  prevailed.  The  fact  whether  appellee 
was  in  good  health  immediately  prior  to  the  accident 
or  whether  she  was  abnormal  from  any  cause  was  one 
peculiarly  within  her  knowledge.  We  are  not  concerned 
at  this  point  with  whether  she  was  abnormal  at  the  very 
instant  of  the  accident,  but  whether  at  the  time  of  trial 
she  knew  the  condition  of  her  health  immediately  prior 
to  the  accident.  She  knew  definitely  whether  she  had 
or  had  not  been  taking  medicine,  and  whether  she  was 
ill  in  any  degree.  In  these  circumstances,  it  is  not  con- 
sistent with  honesty  and  good  faith  for  appellee  now 
to  repudiate  her  sworn  testimony  and  urge  that  she  had 
been  taking  medicine  or  that  she  was  not  in  normal 
health. 

We  agree  with  counsel  for  appellee  that  it  is  not  of 
controlling   importance   whether   appellee   had   taken 


some  nembutal.  If  she  did  not  take  this  medicine,  how- 
ever, and  if  she  was  in  good  health  as  she  alleges,  ap-* 
pellee's  theory  that  she  was  so  "crippled  and  confused" 
as  to  need  care  amounting  to  physical  restraint  is  de- 
prived of  its  last  vestige  of  support.  While  appellee's  age 
and  inexperience  in  traveling  might  have  been  sufficient 
to  require  such  additional  assistance  as  closing  the  cur- 
tains to  prevent  an  inadvertent  fall,  there  was  nothing 
about  her  age  and  inexperience  to  indicate  a  require- 
ment of  physical  restraint. 

As  we  have  pointed  out  in  our  opening  brief,  the  trial 
court's  findings  established  that  the  curtains  were  fas- 
tened to  rods  at  the  top  and  bottom  of  the  berth;  and 
its  failure  to  make  a  finding  concerning  the  position  of 
the  curtains  requires  acceptance  of  the  testimony  that 
they  were  closed.  The  undisputed  testimony  is  that  in 
these  circumstances  appellee  could  not  have  fallen  from 
her  berth.  It  necessarily  follows  from  this  that  she  must 
have  spread  the  curtains  and  placed  herself  in  a  position 
where  it  was  possible  for  her  to  fall  through  the  small 
opening.  The  trial  court  refrained  from  finding  whether 
she  accidentally  fell  from  the  berth  in  the  manner 
claimed  or  whether  she  fell  while  attempting  to  get  out 
of  the  berth.  Liability  was  predicated  on  the  asserted 
duty  to  prevent  her  either  from  falling  out  or  getting  out 
of  the  berth. 


If  appellee  adheres  to  the  theory  that  she  inadvert- 
ently fell  in  the  manner  claimed,  she  is  confronted  with 
uncontroverted  testimony  that  with  the  curtains  closed 
it  would  have  been  impossible  for  her  to  have  so  fallen. 
It  is  no  answer  to  this  to  say  that  she  was  elderly  and 
inexperienced  and  should  have  been  warned  of  the  dan- 
ger because  the  physical  facts  establish  that  there  was 
no  danger  of  an  inadvertent  fall.  If  appellee  pursues 
the  trial  court's  reasoning  that  fastening  the  buttons  on 
the  curtains  would  have  prevented  her  from  getting  out 
of  the  berth,  she  is  confronted  with  the  fact  that  there 
was  no  substantial  evidence  of  a  condition  of  appellee 
which  would  put  appellant  on  notice  that  physical  re- 
straint was  necessary.  Certainly  her  age  and  inexperi- 
ence and  such  eccentricity  as  appellee  seeks  to  infer  in- 
dicate no  necessity  for  such  measures.  Neither  could 
appellee's  superficial  appearance  of  intoxication,  and 
her  taking  of  medicine  possibly  indicate  to  appellant's 
employees  the  need  for  physical  restraint. 

Appellee's  attempt  to  distinguish  the  cases  cited  by 
appellant  on  the  ground  that  intoxicated  persons  do 
not  ask  for  help  overlooks  the  essential  point  of  inquiry, 
which  is  whether  the  conditions  apparent  to  or  conveyed 
to  appellant's  employees  were  such  as  to  notify  them 
that  appellee  was  helpless  and  irresponsible.  Her  state- 
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ments  that  she  had  never  before  traveled  in  a  sleeping 
car  and  her  protests  against  riding  in  an  upper  berth 
could  not  conceivably  serve  as  notice  to  appellant's  em- 
ployees that  unless  she  were  physically  restrained  she 
would  attempt  to  leave  the  berth.  Instead  of  indicating 
that  she  was  irresponsible,  these  protests  indicated  an 
acute  awareness  of  the  danger  of  falling  from  an  upper 
berth  unless  appropriate  measures  were  taken  for  her 
safety.  The  measures  which  were  taken,  namely,  the 
closing  of  the  curtains,  were  appropriate  and  adequate 
to  guard  against  an  inadvertent  fall  which  might  be  an-^ 
ticipated  because  of  appellee's  age  and  inexperience. 

2.  Appellee  has  failed  to  make  any  adequate  answer 
to  appellant's  argument  concerning  proximate  cause. 
Appellee's  assertion  that  the  reason  for  fastening  the  in- 
side buttons  on  the  curtains  is  to  prevent  "the  imminent 
danger  of  being  thrown  out  of  the  berth"  is  not  support- 
ed by  any  evidence  in  the  record.  Indeed,  the  evidence 
establishes  beyond  dispute  that  with  the  curtains  closed, 
even  though  unbuttoned,  it  is  impossible  for  a  passenger 
to  fall  or  be  thrown  from  his  berth. 

If,  as  appellee  argues,  the  trial  court  believed  that  the 
movement  of  the  train  had  caused  appellee  to  fall  from 
the  berth,  it  is  strange  that  the  court  did  not  so  find. 
The  court's  finding  that  fastening  the  buttons  would 
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have  prevented  appellee  either  from  getting  out  or  fall- 
ing out  of  the  berth  demonstrates  conclusively  that  the 
court  felt  it  unnecessary  to  determine  whether  or  not 
the  appellee  had  attempted  to  leave  the  berth.  This  was 
clearly  error  since  the  fastening  of  the  buttons  would 
not  have  been  effectual  to  restrain  appellee  from  at- 
tempting to  leave  her  berth. 

Appellee  argues  that  if  she  did  attempt  to  leave  her 
berth,  the  failure  of  appellant  to  warn  and  instruct  her 
as  to  the  use  of  the  upper  berth  would  render  it  liable. 
It  should  be  sufficient  answer  to  point  out  that  there  was 
no  issue  and  no  finding  by  the  court  of  a  failure  to  warn 
appellee  of  the  danger  in  leaving  the  berth  or  that  there 
was  a  duty  to  so  warn  her.  The  reason  for  the  lack  of 
such  finding  is  obvious.  There  is  no  duty  to  w^arn  a 
person  of  an  obvious  danger. 

3.  In  answer  to  appellant's  argument  that  the  trial 
court  was  without  authority  to  find  liability  based  upon 
an  asserted  obligation  to  prevent  appellee  from  getting 
out  of  her  berth,  appellee  argues  that  the  complaint  and 
pre-trial  order  put  in  issue  the  fact  of  appellee's  age  and 
inexperience.  This  is  not  denied.  But  there  was  no  issue 
that  she  was  so  abnormal  as  to  require  physical  restraint 
as  a  precaution  against  irresponsible  or  wiUful  acts. 
There  is  a  wide  gap  between  an  issue  of  age  and  inex- 
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perience  requiring  instructions  and  precautions  against 
inadvertent  injury,  and  an  issue  of  a  condition  requir- 
ing protective  measures  against  intentional  or  irrespon- 
sible acts.  The  latter  contention  was  not  made  at  the  trial 
and  is  asserted  by  appellee  for  the  first  time  on  this  ap- 
peal. Under  any  concept  of  justice  and  fair  play  appel- 
lant should  have  been  given  notice  that  there  was  such 
a  contention  and  afforded  an  opportunity  to  meet  the 
issue  with  evidence. 

While  we  have  not  replied  in  detail  to  every  argument 
made  in  appellee's  brief,  we  believe  those  matters  which 
we  have  not  commented  upon  are  adequately  covered  in 
appellant's  opening  brief. 

It  is  therefore  respectfully  submitted  that  the  judg- 
ment should  be  reversed. 


M.  B.  Strayer, 

Hart,  Spencer,  McCulloch  & 
rockwood, 

Attorneys  for  Appellant. 
1410  Yeon  Building, 
Portland  4,  Oregon. 
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Upon  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Oregon. 


PETITION  FOR  REHEARING 

THE  PULLMAN  COMPANY,  appellant  herein, 
respectfully  petitions  this  court  for  a  rehearing  in 
this  case,  and  in  support  of  its  petition  represents  and 
shows  to  the  court  as  follows: 

The  opinion  of  this  court  is  predicated  upon  the 
assumption  that  the  District  Court  found  appellee  had 
inadvertently  fallen  from  her  berth.  The  District 
Court,  however,  did  not  so  find.  The  issue  at  the  trial 
was  whether  the  fall  occurred  inadvertently,  as  ap- 


pellee  claimed,  or  while  she  was  crawling  from  the 
berth,  as  appellant  claimed.  It  was  the  trial  court's 
view  that  it  was  unnecessary  to  decide  which  was  the 
correct  version  and  therefore  it  did  not  pass  upon  the 
question  or  make  a  finding  in  regard  thereto.  Its  find- 
ing was  that  had  appellant  seen  to  it  that  the  curtains 
were  fastened,  this  would  have  kept  appellee  from 
"either  falling  out  or  getting  out  of  said  upper  berth." 
(Record  33) 

Since  the  trial  court  did  not  pass  on  this  question, 
it  must  be  assumed  that  appellee  fell  while  attempt- 
ing to  get  out  of  her  berth.  The  validity  of  the  trial 
court's  findings,  therefore,  should  be  tested  on  this 
appeal  by  inquiring  whether  there  was  any  substantial 
evidence  that  appellant  had  knowledge  of  a  condition 
rendering  it  likely  that  appellee  would  attempt  to 
get  out  of  her  berth  and,  if  so,  whether  fastening  the 
perpendicular  buttons  was  an  appropriate  measure  to 
prevent  her  from  so  doing. 

It  may  be  assumed  the  evidence  was  sufficient  to  es- 
tablish a  duty  to  take  appropriate  precautions  against 


an  inadvertent  fall;  but  the  evidence  and  findings 
concerning  the  position  of  the  curtains  and  the  man- 
ner in  which  they  were  affixed  to  the  berth  establishes 
to  a  moral  certainty  the  fact  that  the  precautions  taken 
were  adequate  to  prevent  such  a  fall  and  that  the 
accident  could  have  happened  only  because  appellee 
was  attempting  to  crawl  from  her  berth.  The  decision 
in  this  case  is,  therefore,  of  considerable  importance 
to  carriers  because  of  its  implication  that  appellant 
was  under  a  duty  to  take  measures  amounting  to 
physical  restraint.  Moreover,  the  decision  appears  to 
impose  an  extraordinary  duty  upon  appellant  by  re- 
quiring it  to  fasten  buttons  which  are  designed  for  use 
by  passengers  and  are  difficult,  if  not  impossible,  to 
fasten  from  outside  the  berth. 

It  is  earnestly  submitted  that  the  facts  commented 
upon  by  this  court  as  within  appellant's  knowledge 
were  insufficient  to  put  it  on  notice  that  appellee 
would  try  to  get  out  of  her  berth;  and  that  the  meas- 
ures which  the  court  suggests  should  have  been  taken 
were  not  reasonably  required  and,  in  any  event,  would 
have  been  ineffectual  to  prevent  appellee  from  getting 
out  of  her  berth. 


WHEREFORE,    appellant   respectfully   prays    this 
court  for  an  order  granting  a  rehearing  in  this  case. 

Respectfully  submitted, 


M.  B. Strayer, 

Hart,  Spencer,  McCulloch  & 
rockwood, 

Attorneys  for  Appellant. 

I  HEREBY  CERTIFY  that  in  my  judgment  the 
foregoing  petition  for  rehearing  is  well  founded  and 
that  it  is  not  interposed  for  delay. 

M.  B.  Strayer, 

Of  Counsel  for  Appellant. 
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2  Ed  Be  Bon  vs. 

In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern  Divi- 
sion. 

UNITED  STATES  OF  AMERICA,  Plaintiff, 

vs. 

ED  DE  BON,  OSCAR  CSAKI  and 

JOHN  STEPHEN  HILDEBRAND, 

Defendants. 

INDICTMENT 

Viol.  Title  18  U.  S.  C.  A.  88  and  Title  18  U.  S.  C.  A. 
80,  Conspiracy  and  Fraud  against  Government 
Illegal  purchase  of  automobiles  from  W.  S.  A. 

First  Count 
(Title  18  U.  S.  C.  A.  88) 

The  Grrand  Jury  charges: 

(1)  That  at  all  times  herein  mentioned,  the  War 
Assets  Corporation,  now  the  War  Assets  Admini- 
stration, was  and  is  a  Department  and  Agency  of 
the  United  States  of  America  having  authority  to 
dispose  of  certain  surplus  war  property,  including 
trucks,  automobiles  and  other  automotive  vehicles, 
and  various  other  property  belonging  to  the  United 
States,  the  said  Department  and  Agency  being  here- 
inafter sometimes  referred  to  as  "War  Assets  Cor- 
poration" and  sometimes  as  "War  Assets  Admini- 
stration." 
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(2)  That  at  all  times  herein  mentioned,  defend- 
ant, Ed  De  Bon,  was  the  owner  and  proprieter  of 
the  De  Bon  Motor  Company,  with  its  principal  place 
of  business  in  the  City  of  Eureka,  County  of  Hum- 
boldt, State  of  California.  [2*] 

(3)  That  at  all  times  herein  mentioned,  defend- 
ant, Oscar  Csaki,  was  a  resident  of  the  City  and 
Coimty  of  San  Francisco,  State  of  California. 

(4)  That  at  all  times  herein  mentioned,  defend- 
ant, John  Stephen  Hildebrand,  was  a  resident  of  the 
City  and  County  of  San  Francisco,  State  of  Cali- 
fornia. 

(5)  That  beginning  in  the  month  of  March, 
1946,  and  continuously  thereafter  until  the  date  of 
the  filing  of  this  indictment,  in  the  City  and  County 
of  San  Francisco,  State  of  California,  within  the 
Southern  Division  of  the  Northern  District  of  Cali- 
fornia, and  within  the  jurisdiction  of  this  Court,  the 
said  Ed  De  Bon,  Oscar  Csaki,  and  John  Stephen 
Hildebrand  (hereinafter  called  ''said  defendants") 
did  unlawfully,  wilfully  and  knowingly  conspire, 
combine,  confederate  and  agree  together,  to  commit 
offenses  against  the  United  States  of  America, 
to  wit,  to  defraud  the  United  States  in  violation  of 
Title  18  U.  S.  C.  A.  Section  80. 

(6)  That  the  object  of  said  conspiracy  was 
knowingly  and  wilfully  to  make  and  cause  to  be 
made,  present  and  cause  to  be  presented,  false  and 
fraudulent  applications  by  Veterans  of  World  War 


*  Page  numbering  sppe=rLng  a:  foe:  of  page  of  orisinai  certified 
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II  'for  the  purchase  of  surplus  war  materials  from 
the  War  Assets  Administration,  succeeding  the  War 
Assets  Corporation,  the  said  defendants  knowing 
then  and  there  that  the  said  applications  were  false, 
fraudulent  and  misleading,  and  knowing  that  said 
applications  were  in  a  matter  within  the  jurisdiction 
of  the  said  War  Assets  Administration.  The  intent 
and  design  of  the  said  defendants  and  the  said  co- 
conspirators was  to  obtain  for  the  use  and  benefit  of 
said  defendants  war  surplus  property  through  [3] 
priority  certificates  available  only  to  veterans  of 
World  War  II  for  the  purpose  of  securing  such  sur- 
plus propertj^,  to  wit,  various  kinds  of  trucks,  auto- 
mobiles and  other  automotive  vehicles ;  and,  notwith- 
standing a  specific  agreement  with  the  War  Assets 
Administration  that  any  such  War  surplus  property 
so  secured  was  not  being  purchased  for  the  purpose 
of  resale,  did,  in  taei,  at  all  times,  intend  that  title 
to  the  property  should  be  secured  for  the  use  of  the 
defendant,  Ed  De  Bon,  who  was  then  and  there  not 
legally  entitled  to  purchase  the  said  war  surplus 
property. 

,  (7)  In  furtherance  of  said  conspiracy,  and  dur- 
ing the  existence  thereof,  the  following  overt  acts 
were  eoimnitted: 

(a)  On  or  about  March  27,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  at  the 
Office  of  the  War  Assets  Administration,  defend- 
ants, Oscar  Csaki  and  John  Steplien  Hildebrand, 
jointly  prepared  a  certain  document  know^i  as 
"Veteran's  Application  for  Surplus  Property,"  in- 
tending the  same  for  filing  vrith  the  War  Assets 
Administration. 
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(b)  On  or  about  March  27,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  John  Stephen  Hildebrand,  made  certain 
entries  on  a  document  know  as  "Veteran's  Applica- 
tion for  Surplus  Property." 

(c)  On  or  about  March  27,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  Oscar  Csaki,  presented  a  document 
known  as  "Veteran's  Application  for  Surplus  Pro- 
perty" to  the  War  Assets  Administration,  knowing 
that  certain  statements  therein  were  false  and  fraud- 
ulent. [4] 

(d)  On  or  about  July  8,  1946,  in  the  City 
and  County  of  San  Francisco,  State  of  Cali- 
fornia, the  defendant,  Ed  De  Bon,  solicited  the  de- 
fendant, John  Stephen  Hildebrand,  to  fraudulently 
procure  and  exercise  a  veteran's  priority  for  the 
purchase  of  a  certain  Chevrolet  truck  being  offered 
for  sale  ])y  the  War  Assets  Administration. 

(e)  On  or  about  July  8,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  John  Stephen  Hildebrand,  executed  a 
mail  order  request  for  the  purchase  of  surplus  prop- 
erty from  the  War  Assets  Administration  in  the 
name  of  Oscar  Csaki. 

(f)  On  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  Ed  De  Bon,  paid  to  the  War  Assets  Ad- 
ministration the  sum  of  $1,125.96,  more  or  less,  for  a 
Chevrolet  truck  sold  to  defendant  Oscar  Csaki  on 
the  same  date  by  the  War  Assets  iVdministration. 
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(g)  On  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  Oscar  Csaki,  made  a  certification  that  he 
was  purchasing  a  certain  Chevrolet  truck  from  the 
War  Assets  Administration,  in  accordance  with 
War  Assets  Administration  regulations. 

(h)  On  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  Oscar  Csaki  transferred  the  title  to  the 
Chevrolet  truck,  hereinbefore  mentioned,  to  Ed  De 
Bon.  [5] 

(i)  On  or  about  July  8,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  Ed  De  Bon,  solicited  the  defendant,  John 
Stephen  Hildebrand,  to  exercise  certain  Veteran's 
priorities  for  the  purchase  of  certain  White  trucks 
v/hich  were  to  be  offered  for  sale  by  the  War  Assets 
Administration  on  July  12,  1946. 

(j)  On  or  about  July  8,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  John  Stephen  Hildebrand,  executed  a 
mail  order  request  for  the  purchase  of  surplus  prop- 
erty from  the  War  Assets  Administration  in  the 
name  of  defendant  Oscar  Csaki. 

(k)  On  or  about  July  24,  1946,  in  the  City  and 
Covmty  of  San  Francisco,  State  of  California,  the 
defendant,  Ed  De  Bon,  paid  to  the  War  Assets  Ad- 
ministration the  sum  of  $10,887.00,  in  full  payment 
of  thi"ee  White  van  trucks  sold  to  the  defendant 
Oscar  Csaki  on  the  same  date  by  the  War  Assets  Ad- 
ministration. 
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,1)  On  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant  Ed  De  Bon  paid  to  defendant  John 
Stephen  Hildebrand  the  sum  of  $50.00  for  procur- 
ing and  exercising  a  Veteran's  priority  in  purchas- 
ing a  Chevrolet  truck  from  the  War  Assets 
Administration. 

(m)  On  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  John  Stephen  Hildebrand,  paid  the  de- 
fendant, Oscar  Csaki,  a  portion  of  the  $50.00  he 
had  received  from  the  defendant,  Ed  De  Bon.  [6] 
(n)  On  or  about  July  24,  1946,  at  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
^defendant,   Ed  De   Bon,   paid  to   defendant,   John 

Stephen  Hildebrand,  the  sum  of  $400.00  for  procur- 
ing and  exercising  Veteran's  priorities  in  purchas- 
ing three  White  van  trucks  sold  to  the  defendant, 

)scar  Csaki,  on  the  same  date  by  the  War  Assets 

Ldministration. 
(o)  On  or  about  July  24,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant,  John  Stephen  Hildebrand,  paid  to  the 
defendant,  Oscar  Csaki  $120.00  more  or  less,  of  the 
$400.00  he  had  received  from  defendant,  Ed  De  Bon. 
(p)  On  or  about  July  24,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  de- 
fendant, Oscar  Csaki,  (pursuant  to  prior  agreement 
with  tlie  defendant,  Ed  De  Bon)  transferred  title  to 
said  three  White  van  trucks,  hereinbefore  men- 
tioned, to  defendant  Ed  De  Bon. 
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Second  Count 
(Title  18  U.  S.  C.  A.  80) 

The  Grand  Jury  further  charges: 

That  on  or  about  July  8,  1946,  the  said  defendants 
in  the  City  and  County  of  San  Francisco,  State  of 
California,  and  within  the  jurisdiction  of  this  Court, 
did  knowingly  and  wilfully  make  and  cause  to  be 
made,  false,  fraudulent  and  misleading  statements 
and  misrepresentations,  and  did  conceal  and  cover 
up  by  scheme  and  device  a  material  fact  in  a  matter 
within  the  jurisdiction  of  a  Department  and  Agency 
of  the  United  States,  to  wit,  the  War  Assets  Admini- 
stration, in  that  the  said  defendants  did  cause  to  be 
executed  a  mail  order  request  for  the  purchase  of 
surplus  property,  to  wit,  the  purchase  of  a  Chevro- 
let truck  purported,  to  be  [7]  for  the  use  and  bene- 
fit of  a  veteran  of  World  War  II,  one  Oscar  Csaki, 
when  in  truth  and  fact  it  was  the  intention  of  the  de- 
fendants to  purchase  the  Chevrolet  truck  for  the  use 
and  benefit  of  the  defendant,  Ed  De  Bon,  who  was 
then  and  there  not  legally  entitled  to  purchase  said 
property. 

Count  Three 
(Title  18  U.  S.  C.  A.  80) 

The  Grand  Jury  further  charges : 

That  on  or  about  the  8th  day  of  July,  1946,  the  said 
defendants,  in  the  City  and  County  of  San  Francisco, 
State  of  California,  and  within  the  jurisdiction  of 
this  Coui't,  did  knowingly  and  wilfully  make  and 
•cause  to  be  made  false,  fraudulent  and  misleading 
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statements  and  representations,  and  did  conceal  and 
cover  up  by  scheme  and  device  a  material  fact  in  a 
matter  within  the  jurisdiction  of  a  Department  and 
Agency  of  the  United  States,  to  wit,  the  War  Assets 
Administration,  in  that  the  said  defendants  did  cause 
to  be  executed  a  mail  order  request  for  the  purchase 
of  surplus  property,  to  wit,  the  purchase  of  one  or 
more  White  van  trucks,  purported  to  be  for  the  use 
and  benefit  of  a  veteran  of  World  War  II,  one  Oscar 
Csaki,  when  in  truth  and  in  fact  it  was  the  intention 
of  the  defendants  to  purchase  said  one  or  more  White 
van  trucks  for  the  use  and  benefit  of  the  defendant, 
Ed  De  Bon,  who  was  not  then  and  there  legally  en- 
titled to  purchase  said  property. 

A  true  Bill 

PERRY  T.  CUMBERSON, 

Foreman. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney. 

Approved  as  to  Form, 

R.  C.   McM 

Bail:    $500,    Csaki;    $1,000,    Hildebrand;    $2,500, 
De  Bon. 

[Endorsed]:     Filed  June  11,  1947. 
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District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco,  on 
Thursday,  the  19th  day  of  June,  in  the  year  of  Our 
Lord  one  thousand  nine  hundred  and  forty-seven. 

Present:  The  Honorable  George  B.  Harris, 
District  Judge. 

[Title  of  Cause.] 

Minute  Order 
ARRAIGNMENT 

This  case  came  on  regularly  this  day  for  arraign- 
ment of  the  defendants  Ed  De  Bon,  Oscar  Csaki  and 
John  Stephen  Hildebrand.  Defendant  John  Stephen 
Hildebrand  was  not  present.  Defendants  Ed  De  Bon 
and  Oscar  Csaki  were  present  in  proper  person  and 
with  their  respective  counsel :  Herbert  Pothier,  Esq., 
for  Ed  De  Bon ;  and  Chauncey  Tramutolo,  Esq.,  for 
Oscar  Csaki.  E.  H.  Henes,  Esq.,  Assistant  United 
States  Attorney,  was  present  on  behalf  of  the  United 
States. 

On  motion  of  Mr.  Henes,  defendants  Ed  De  Bon 
and  Oscar  Csaki  were  called  for  arraignment.  Said 
defendants  were  informed  of  the  return  of  the  Indict- 
ment by  the  United  States  Grand  Jury,  and  asked  if 
they  were  the  persons,  among  others,  named  therein 
and  upon  their  answer  that  they  were,  and  that  their 
true  names  were  as  charged,  thereupon  counsel  for 
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defendants  waived  reading  in  full  of  Indictment,  and 
the  substance  of  the  charge  was  stated  to  defendants. 

Mr.  Tramutolo  advised  that  defendant  Oscar  Csaki 
had  heretofore  [9]  received  copy  of  Indictment. 
Copy  of  Indictment  was  then  handed  to  defendant 
Ed  De  Bon.  Both  defendants  stated  that  they  under- 
stood the  charge  against  them. 

At  the  request  of  counsel  for  both  parties,  it  is  or- 
dered that  this  case  be  continued  to  July  11,  1947,  for 
entry  of  pleas  of  defendants  Ed  De  Bon  and  Oscar 
Csaki. 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco,  on 
Friday,  the  11th  day  of  July,  in  the  year  of  Our  Lord 
one  thousand  nine  hundred  and  forty-seven. 

Present :  The  Honorable  George  B.  Harris, 
District  Judge. 

[Title  of  Cause.] 

Minute  Order 
PLEA  OF  "NOT  GUILTY"  ENTERED  BY  DE- 
FENDANT ED  DE  BON;  ETC. 

This  case  came  on  regularly  this  day  for  entry  of 
pleas  of  the  defendants  who  were  present  in  proper 
person  and  with  their  respective  counsel:  Herbert 
Pothier,  Esq.,  for  Oscar  Csaki ;  Chauncey  Tramutolo, 
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Esq.,  for  Ed  De  Bon ;  and  Jos.  C.  Haughy,  Esq.,  for 
John  Stephen  Hildebrand.  Edgar  R.  Bonsall,  Esq., 
Assistant  United  States  Attorney,  was  present  on  be- 
half of  the  United  States. 

The  defendants  were  called  to  plead.  Defendant 
Ed  De  Bon  pleaded  "Not  Guilty"  to  the  Indictment 

filed  herein  and  requested  trial  by  jury. 

****** 

After  hearing  the  attorneys,  it  is  ordered  that  this 
case  be  continued  to  July  29,  1947,  for  jury  trial  as 
to  defendant  Ed  De  Bon.  [11] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  Coimty  of  San  Francisco,  on 
Wednesday,  the  30th  day  of  July,  in  the  year  of  Our 
Lord  one  thousand  nine  hundred  and  forty-seven. 

Present:  The  Honorable  George  B.  Harris, 
District  Judge. 

[Title  of  Cause.] 

Minute  Order 
MINUTES    OF    TRIAL;    MOTION    FOR  AC- 
QUITTAL   DENIED;    MOTION    FOR    DI- 
RECTED VERDICT  DENIED 
The  i:)arties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.    John  Stephen  Hilde- 
brand resumed  his  testimony  on  behalf  of  the  United 
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States.  Oscar  Csaki  was  sworn  and  testified  on  be- 
half of  the  United  States.  Mr.  Bonsall  introduced 
in  evidence  and  filed  IT.  S.  Exliibits  Nos.  1,  2,  3,  4,  6, 
7,  8,  9,  and  10  heretofore  marked  for  identification. 
Mr.  Bonsall  introduced  in  evidence  and  filed  U.  S. 
Exhibits  Nos.  16,  17,  18,  and  19.  Thereupon  the 
United  States  rested. 

In  the  absence  of  the  jury,  Mr.  Tramutolo  made  a 
motion  for  judgment  of  acquittal  on  behalf  of  de- 
fendant Ed  De  Bon  as  to  all  Counts  of  the  Indict- 
ment, which  motion,  after  hearing  Mr.  Tramutolo 
and  Mr.  Bonsall,  was  ordered  denied.  Upon  the  [12] 
return  of  the  jury  into  Court,  Ed  De  Bon,  Patrick 
John  Kelly  and  Dr.  James  B.  Brumback  were  sworn 
and  testified  on  behalf  of  the  defendant.  Defend- 
ant then  rested.  Wm.  B.  Dillon  was  sworn  and  testi- 
fied, in  rebuttal,  on  behalf  of  the  United  States. 
Thereupon  the  evidence  was  closed. 

In  the  absence  of  the  jury,  Mr.  Tramutolo  made 
a  motion  for  a  directed  verdict  of  not  guilty,  which 
motion  was  ordered  denied. 

The  hour  of  adjournment  having  arrived,  the 
Court,  after  admonishing  the  jury,  Ordered  that  the 
further  trial  of  this  case  be  continued  to  July  31, 
1947,  at  10  a.  m. 
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District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Thursday,  the  31st  day  of  July,  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present :  The  Honorable  George  B.  Harris, 
District  Judge. 

[Title  of  Cause.] 

Minute  Order 

MINUTES  OF  TRIAL,  VERDICT,  MOTION  IN 

ARREST  OF  JUDGMENT  DENIED 

The  parties  hereto  and  the  jury  impaneled  herein 
being  present  as  heretofore,  the  further  trial  of  this 
case  was  this  day  resumed.  After  arguments  by  the 
attorneys  and  the  instructions  of  the  Court  to  the 
jury,  the  jury  retired  at  2:25  p.m.  to  deliberate 
upon  its  verdict.  At  4:10  p.m.  the  jury  returned 
into  Court  and  received  further  instructions  from 
the  Court.  At  4:32  p.m.  the  jury  again  retired  to 
further  deliberate  upon  its  verdict. 

At  6:00  p.m.  the  Court  ordered  that  the  United 
States  Marshal  and  Crier  take  the  jury  to  dinner. 
At  7 :40  p.m.  the  jury  was  returned  to  the  jury  room 
and  continued  its  deliberation.  At  9 :13  p.m.  the  jury 
returned  into  Court  and  upon  being  asked  if  it  had 
agreed  upon  a  verdict,  replied  in  the  affirmative  and 
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returned  the  following  verdict  which  was  ordered 
filed  and  recorded,  viz :  [14] 

"We,  the  Jury,  find  as  to  the  defendant  at  the 
bar  as  follows :  Guilty  as  to  the  First  Count  of 
the  Indictment,  Not  Guilty  as  to  the  Second 
Count  of  the  Indictment,  Guilty  as  to  the  Third 
Count  of  the  Indictment. 

''MARSHALL  A.  BALDWIN, 
"Foreman." 

The  jurors  upon  being  asked  if  said  verdict  as 
recorded  w^as  their  verdict,  each  juror  replied  that 
it  was.  Ordered  that  the  jury  be  discharged  from 
further  consideration  of  this  case  and  from  attend- 
ance upon  the  Court  until  notified. 

Mr.  Tramutolo  made  a  motion  in  arrest  of  judg- 
ment, which  motion  was  ordered  denied. 

Mr.  Tramutolo  requested  that  imposition  of  sen- 
tence herein  be  stayed  until  September  2,  1947, 
which  motion  was  ordered  granted. 

On  motion  of  Mr.  Tramutolo  and  with  consent 
of  Mr.  Bonsall,  it  is  Ordered  that  the  defendant  be 
and  he  is  hereby  allowed  to  remain  at  liberty  on  the 
same  bond  as  heretofore  posted  pending  imposition 
of  sentence.  [15] 


16  Ed  De  Bon  vs. 

District  Court  of  the  United  States,  Northern  Dis- 
trict of  California,  Southern  Division,  First 
Division 

No.  30881-H 

THE  UNITED  STATES  OF  AMERICA 

vs. 
ED  DE  BON 

VERDICT 

We,  the  Jury,  find  as  to  the  defendant  at  the  bar, 
as  follows: 

Guilty  as  to  the  first  count  of  the  indictment. 
Not  Guilty  as  to  the  second  count  of  the  in- 
dictment. 

Guilty  as  to  the  third  count  of  the  indictment. 

MARSHALL  A.  BALDWIN, 
Foreman. 

[Endorsed]  :     Filed  July  31,  1947.  [16] 
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[Title  of  District  Court  and  Cause.] 

MOTION  IN  ARREST  OF  JUDGMENT 

The  defendant,  Ed  De  Bon,  moves  the  Court  to 
arrest  the  judgment  for  the  following  reason: 

That  the  indictment  does  not  state  facts  sufficient 
to  constitute  an  offense  against  the  United  States. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Defendant. 

Service  of  copy  of  above  motion  is  hereby  admit- 
ted this  5th  day  of  August,  1947. 

FRANK  J.  HENNESSY, 
Per  T.S., 

U.  S.  District  Attorney  for 
Plaintiff. 

[Endorsed] :     Filed  Aug.  5,  1947.  [17] 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  NEW  TRIAL 

The  defendant,  Ed  De  Bon,  moves  the  Court  to 
grant  him  a  new  trial  for  the  f ollo\\dng  reasons : 

1.  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  the  evi- 
dence offered  the  Government. 

2.  The  Court  erred  in  denying  defendant's  mo- 
tion for  acquittal  made  at  the  conclusion  of  all  of 
the  evidence. 

3.  The  verdict  is  contrary  to  the  weight  of  evi- 
dence. 

4.  The  verdict  is  not  supported  by  substantial 
evidence. 

5.  The  Court  erred  in  admitting  the  testimony 
of  the  witness,  William  Dillon. 

6.  The  Court  erred  in  sustaining  objections  to 
questions  addressed  to  the  defendant,  Ed  De  Bon. 

7.  The  Court  erred  in  charging  the  jury  and  in 
refusing  to  charge  the  jury  as  requested. 

8.  The  defendant  was  substantially  prejudiced 
and  deprived  of  a  fair  trial  by  reason  of  the  follow- 
ing circumstances: 

The  attorney  for  the  Government  stated  in  his 
argument  to  the  jury  that  the  defendant  was  guilty 
not  only  of  one  conspiracy,  but  that  he  was  guilty 
of  many  conspiracies  to  which  attorney  for  the  de- 
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fendant  objected  and  also  made  a  motion  to  strike, 
which  though  granted  had  a  prejudicial  effect  upon 
defendant,  Ed  De  Bon. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Defendant. 

Service  of  copy  of  above  motion  is  hereby  ad- 
mitted this  5th  day  of  August,  1947. 

PRANK  J.  HENNESSY, 
Per  T.S., 
United    States    District    Attorney,    Attorney    for 
Plaintiff. 

[Endorsed] :     Filed  Aug.  5,  1947.  [18] 


District  Court  of  the  United  States,  Northern 
District  of  California,  Southern  Division 

At  a  Stated  Term  of  the  District  Court  of  the 
United  States  for  the  Northern  District  of  Califor- 
nia, Southern  Division,  held  at  the  Court  Room 
thereof,  in  the  City  and  County  of  San  Francisco, 
on  Friday,  the  12th  day  of  September,  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty- 
seven. 

Present :  The  Honorable  George  B.  Harris, 
District  Judge. 

[Title  of  Cause.] 

Minute  Order 
MOTION  IN  ARREST  OF  JUDGMENT  AND 

MOTION    FOR    NEW    TRIAL    ORDERED 

DENIED 

In  this  case  the  motion  of  defendant  Ed  De  Bon 
in  arrest  of  judgment  and  motion  for  new  trial  hav- 
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ing  been  heretofore  submitted  to  the  Court,  and 
due  consideration  having  been  thereon  had,  It  Is 
Ordered  that  each  of  the  said  motions  be,  and  the 
same  is  hereby,  denied.  [19] 


District  Court  of  the  United  States  for  the  Northern 
District  of  California,   Southern  Division 

No.  30881-H 

UNITED  STATES  OF  AMERICA 

vs. 
ED  DE  BON 

JUDGMENT  AND  COMMITMENT 

On  this  26th  day  of  September,  1947,  came  the 
attorney  for  the  government  and  the  defendant  ap- 
peared in  person  and  with  comisel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty,  and  a  verdict  of 
Guilty  of  the  offense  of  Viol,  of  Title  18  U.S.C.A. 
See.  88  (Ct.  1),  deft,  did,  in  San  Francisco,  Calif., 
begiiining  in  March,  1946,  and  thereafter  until  June 
11,  1947,  cons]>ire  to  commit  offenses  against  the 
United  States  of  America,  and  Viol,  of  Title  18 
USCA,  Sec.  80  (Ct.  2),  deft,  did,  on  or  about  July 
6,  1946,  in  San  Francisco,  Calif.,  make  and  cause 
to  be  made  fraudulent  statements  in  order  to  pur- 
chase surplus  property,  as  charged  Cts.  1  &  3  of  the 
Indictment,  and  the  court  having  asked  the  defend- 
ant whether  he  has  anything  to  say  why  judgment 
should  not  be  pronounced,  and  no  sufficient  cause  to 
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the  contrary  being  shown  or  appearing  to  the  Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adju-dged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  Greneral  or 
his  authorized  representative  for  imprisonment  for 
a  period  of  Six  (6)  Months  on  Count  One  of  the 
Indictment. 

It  Is  Further  Ordered  that  the  sentence  of  im- 
prisonment imposed  on  said  defendant  be  suspended 
and  that  he  be  placed  on  Probation  for  a  period  of 
Two  (2)  Years,  and  that  he  pay  a  fine  to  the  United 
States  of  America  in  the  sum  of  Two  Thousand  Five 
Hundred  Dollars  ($2500.00)  on  Count  One  of  the 
Indictm.ent,  and  that  he  pay  a  fine  to  the  United 
States  of  America  in  tlie  sum  bf  Two  Thousand  Five 
Hundred  Dollars  ($2500.00)  on  Count  Three  of  the 
Indictment. 

It  Is  Further  Ordered  that  the  sentences  imposed 
on  said  defendant  on  Counts  One  &  Three  of  the 
Indictm.ent  run  Consecutively,  making  a  total  fine  in 
the  sum  of  Five  Thousand  Dollars  ($5,000.00). 

It  Is  Further  Ordered  that  said  defendant  report 
to  said  Probation  Officer  as  often  and  in  such  man- 
ner as  directed  and  further  comply  with  all  terms 
and  regulations  prescribed  by  said  Probation  Offi- 
cer, during  the  probationary  period. 

Defendant  found  Not  Guilty  as  to  Count  Two  of 
the  Indictment. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  tlie 
Ignited  States  Marshal  or  other  qualified  officer  and 
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that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

GEORGE  B.  HARRIS, 

United  States  District  Judge. 
Examined  by: 

EDGAR  R.  BONSALL, 
Asst.  U.  S.  Attorney. 

The  Court  recommends  commitment  to :  a  County 
Jail. 

Filed  and  entered  this  26th  day  of  September, 
1947. 

C.  W.  CALBREATH, 
Clerk. 
By  EDWARD  A.  MITCHELL, 
Deputy  Clerk.  [20] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellant:  Ed  De  Bon,  2000 
Broadway,  Eureka,  California. 

Name  and  addri\ss  of  appellant's  attorney: 
Chauncey  Tramutolo,  Alexander  Building,  155 
Montgomery  Street,  San  Francisco,  California. 

Offense:  Indictment  contained  three  counts,  the 
first  charging  appellant  conspired  with  others  to 
make  a  false  application  to  purchase  surplus  war 
materials  from  the  War  Assets  Administration,  in 
violation  of  Title  18  USCA,  sec.  88;  the  second 
charging  he  jointly  with  others  misrepresented  a 
material  fact  to  the  War  Assets  Administration  in 
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executing  a  mail  order  request  for  the  purchase  of 
a  Chevrolet  truck,  in  violation  of  Title  18  USCA, 
sec.  80;  and  the  third  charging  he  jointly  with  oth- 
ers misrepresented  a  material  fact  to  the  War  Assets 
Administration  in  executing  a  mail  order  i^equest 
for  the  purchase  of  one  or  more  White  van  trucks, 
in  violation  of  Title  18  USCA,  Sec.  80; 

Concise  statement  of  judgment  or  order,  giving 
date,  and  any  sentence.  On  July  31,  1947,  the  jury 
returned  its  verdict  finding  appellant  guilty  on 
Count  One  and  Count  Three  of  the  indictment;  on 
September  12,  1947,  the  court  made  and  entered  its 
orders  denying  appellant's  motions  in  arrest  of 
judgment  and  for  a  new  trial ;  and  on  September  26, 
1947,  the  court  made  and  entered  its  judgment  of 
sentence,  sentencing  appellant  to  six  months  in  the 
County  Jail  on  Count  One  but  suspending  sentence 
and  placing  him  on  probation  for  two  years  and 
fining  him  $2,500  on  said  Count  One  and  fining  him 
$2,500  on  said  Count  Three,  and  ordering  said  judg- 
ment of  sentence  and  fines  to  run  consecutively. 

Name  of  institution  where  now  confined,  if  not 
on  bail :  [21]  None.  Appellant  was  admitted  to  and 
is  on  bail  and  the  execution  of  judgment  of  sentence 
and  fines  on  September  26,  1947,  was  stayed  to  Octo- 
ber 6,  1947,  by  order  of  court. 

I,  Ed  De  Bon,  the  above-named  appellant,  hereby 
appeal  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  the  above-stated 
judgment  of  conviction,  sentence  and  fines,  order 
denying  my  motion  in  arrest  of  judgment  and  order 
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denying  my  motion  for  a  new  trial  and  from  the 
whole  thereof  on  questions  of  law  and  of  fact. 
Dated:  October  2,  1947. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 

Received  Copy  Oct.  2,  1947. 

EDGAR  R.  BONSALL, 

Assist.  U.  S.  Atty. 

[Endorsed]:     Filed   Oct.   2,   1947.   [22] 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 
ON  APPEAL 

(Under  Rule  29  R.  Crim.  P.  and  Rule  75  R  Civ.  P.) 

For  the  contents  of  the  record  on  appeal  herein 
the  appellant  hereby  designates  for  inclusion  the 
complete  record  and  all  the  proceedings  and  evi- 
dence in  the  action  together  with  all  the  instructions 
to  the  jury  proposed  by  the  parties  to  be  given  and 
those  actually  given  to  the  jury. 
:    Dated:  October  3,  1947. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 

Receipt  of  a  copy  of  the  above  Designation  is 
hereby  admitted  this  3rd  day  of  October,  1947. 
FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  EDGAR  R.  BONSALL. 
Assistant  U.  S.  Attorney.    Attorneys  for  Plaintiff 
(Appellee). 

[Endorsed]:     Filed  Oct.  3,  1947.  [23] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  EXTENDING 
TIME  FOR  FILING  RECORD  ON  APPEAL 
AND  DOCKETING  CAUSE  IN  CIRCUIT 
COURT 

(Rule  39(c),  R.  Crim.  Pro.) 

It  is  stipulated  between  the  parties  hereto  that 
the  time  within  which  the  defendant  (appellant)  Ed 
De  Bon  shall  file  his  record  and  docket  said  cause 
on  appeal  in  the  United  States  Circuit  Court  of 
Appeals  be  extended  to  and  including  the  29th  day 
of  December,  1947.  ' 

Dated:  November  10,  1947. 

PRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  EDGAR  R.  BONSALL, 
Assistant  U.  S.  Attorney,  Attorneys  for  Plaintiff 
(Appellee). 

CHAUNCEY  TRAMUTOLO  & 
W.  COLLINS, 
/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Defendant 
(Appellant). 

So  Ordered  for  Cause  Shown,  November  10,  1947. 
GEORGE  B.  HARRIS, 

United  States  District  Judge. 

[Endorsed] :     Filed  Nov.  10,  1947.  [24] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  30881-H 
(USDC  No.  30881-H) 

ED  DE  BON, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STIPULATION  AND  ORDER  EXTENDING 
TIME  FOR  FILING  RECORD  ON  APPEAL 
AND  DOCKETING  CAUSE  IN  CIRCUIT 
COURT 

It  is  stipulated  between  the  parties  hereto  that 
the  time  within  which  the  appellant  (defendant  be- 
low), Ed  De  Bon,  shall  file  his  record  and  docket 
said  cause  on  appeal  in  this  Court  be  extended  to 
and  including  the  28th  day  of  January,  1948. 

Dated :  December  26,  1947. 

/s/  FRANK  J.  HENNESSY, 
U.  S.  Attorney. 

By  , 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 
/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 

Upon  reading  and  filing  the  above  stipulation  and 
good  cause  appearing  therefore  it  is  ordered  that 
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the  time  of  appellant  Ed  De  Bon  to  file  his  record 
and  docket  said  cause  on  appeal  in  this  Court  be  ex- 
tended to  and  including  January  28,  1948. 

Dated:     December  26,  1947. 

FRANCIS  A.  GARRECHT, 
United  States  Circuit  Judge. 

A  True  Copy,  Attest. 
[Seal]         /s/  PAUL  P.  O'BRIEN, 

Clerk. 

[Endorsed] :     Filed  Dec.  26,  1947.  [25] 

In  the  United  States  District  Court  for  the 
Northern  District  of  California,  Southern 
Division 

No.  30881-H— (Crim.) 

ED  DE  BON, 

Appellant  (Defendant), 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee   (Plaintiff). 

STIPULATION  DESIGNATING  PART  OF 
PROCEEDING  TO  BE  INCLUDED  IN 
RECORD  ON  APPEAL  AND  PRAECIPE 

To  the  Clerk: 

Please  take  notice  that  it  is  hereby  stipulated  that 
the  record  on  appeal  herein  shall  contain  the  re- 
porter's transcript  of  the  opening  statement  made 
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to  the  jury  by  plaintiff's  counsel  at  tlie  trial  on 
July  31,  1947,  and  his  transcript  of  the  proceedings 
had  on  September  26,  1947,  relating  to  the  sentenc- 
ing and  passing  of  judgment  on  appellant. 

Dated:     January  12,  1948. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 
FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  EDGAR  R.  BONSALL, 
Assistant  U.  S.  Attorney,  Attorneys  for  Appellee, 
Plaintiff. 

[Endorsed] :     Filed  Jan.  12,  1948.  [26] 


District  Court  of  the  United  States 
Northern  District  of  California 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD  ON  APPEAL 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court  of 
the  United  States,  for  the  Northern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  26 
pages,  numbered  from  1  to  26,  inclusive,  contain  a 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  case  of  The  United  States  of 
America,  Plaintiff,  vs.  Ed  De  Bon,  Defendant,  No. 
30881  H,  as  the  same  now  remain  on  file  and  of  rec- 
ord in  my  office. 
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I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on  ap- 
peal is  the  snm  of  $8.40  and  that  the  said  amount 
has  been  paid  to  me  by  the  Attorney  for  the  appel- 
lant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my  haiid 
and  affixed  the  seal  of  said  District  Court  at  San 
Francisco,  California,  this  26th  day  of  January, 
A.D.  1948. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 
/s/  M.  E.  VAN  BUREN, 
Deputy  Clerk. 


In  the  Southern  Division  of  the  United  States 
District  Court  for  the  Northern  District  of 
California 

Before :  Hon.  George  B.  Harris, 
Judge. 

No.  30,881-H 

UNITED  STATES  OF  AMERICA, 

^„  Plaintiff, 

Vb. 

ED  DE  BON,  T^  ^     ^     ^ 

Deiendant. 

REPORTER'S  TRANSCRIPT 
Wednesday,  July  30,  1947. 

JOHN  STEVEN  HILDEBRAND 
called  as  a  witness  by  the  Government;  sworn. 

The  Clerk :     Will  you  state  your  full  name  to  the 
court  and  jury? 

The  Witness:     John  Steven  Hildebrand. 
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(Testimony  of  John  Steven  Hildebrand.) 
The  Clerk:  John  Steven  Hildebrand? 
The  Witness :     Yes,  sir. 

Direct  Examination 
By  Mr.  Bonsall: 

Q.    Where  do  you  live,  Mr.  Hildebrand  1 

A.     51  Leo  Street,  San  Francisco. 

Q.  Are  you  one  of  the  persons  who  was  indicted 
in  this  case?  A.     Yes,  sir,  I  am. 

Q.  Were  you  ever  employed  by  the  War  Assets 
Administration?  A.     Yes,  sir,  I  was. 

Q.  Between  what  dates  were  you  em^Dloyed  by 
them? 

A.     From  August  14,  1945  to  March  31,  1946. 

Q.     In  what  capacity  were  you  employed? 

A.  I  was  employed  as  an  inventory  clerk,  which 
covered  many  specific  duties,  which  I  was  in  one 
section,  automotive  section,  for  the  War  Assets  Ad- 
ministration, Veterans'  Service  Division. 

Q.     Do  you  know  this  defendant,  De  Bon? 

A.     Yes,  sir,  I  do. 

Q.     Will  you  point  him  out  in  the  courtroom? 

Mr.  Tranmtolo :     Stand  up,  Mr.  De  Bon.  [1*] 

A.     Yes,  sir,  that  is  Mr.  De  Bon. 

Mr.  Bonsall :  It  is  stipulated  this  is  Mr.  De  Bon ; 
he  has  identified  Mr.  De  Bon. 

Q.  Do  you  know  this  other  person  who  was  in- 
dicted Vi^ith  you,  Mr.  Csaki? 

A.     Yes,  sir,  I  do. 

*  Page  numbering  appearing  at  foot  of  page  of  Reporter's  certified 
Transcript  of  Record 
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Q.  Did  you  have  any  dealings  with  Mr.  Csaki 
regarding  a  purchase  of  a  Chevrolet  truck  from  the 
War  Assets  Administration  *?  A.    Yes,  sir. 

Q.  When  did  you  first  contact  him  regarding  the 
purchase  of  that  Chevrolet  truck? 

A.  I  believe  it  was  the  night  after  the  units  were 
showed  to  me,  I  mean  on  a  brochure. 

Q.  But  before  you  had  this  conversation  regard- 
ing the  truck  you  had  a  conversation  regarding  the 
use  of  certain  priorities  didn't  you? 

A.     With  whom,  sir? 

Q.     With  Mr.  Csaki.  A.     Yes,  sir,  I  did. 

Q.     When  did  you  have  that  conversation? 

The  Court:     Mr.  Csaki  or  Mr.  De  Bon? 

Mr.  Bonsall :     Csaki  at  this  time. 

The  Court:     All  right. 

Mr.  Bonsall:  When  did  you  have  this  conversa- 
tion with  him?  [2] 

A.  It  was  the  evening  that  I  had  put  in  for  that 
Chevrolet  truck  that  you  are  talking  about,  sir. 

Q.     Do  you  know  what  data  that  was? 

A.     Well 

The  Court :     Refresh  his  recollection  if  you  wish. 

A.     around  July. 

Q.  (By  Mr.  Bonsall):  Yes,  I  show  you  Vet- 
eran's Application  for  surplus  property,  and  ask 
you  if  you  have  ever  seen  that  before.  Govern- 
ment's Exhibit  No.  14. 

A.     Yes,  sir,  I  have,  that's  right. 

Q.     When  did  you  first  see  that? 

A.  When  Mr.  Csaki — I  asked  Mr.  Csaki  to  come 
down  to  fill  that  supplemental  form  out. 
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Q.  Well,  did  you  liave  a  conversation  regarding 
the  use  of  his  priorities  before  this  form  was 
filled  in  '^  A.     Yes,  sir,  I  told  Mr.  Csaki 

Q.  When  did  you  have  that  conversation  with 
him?  A.     I  don't  recall,  sir,  the  actual  date. 

Q.  Well,  was  it  a  few  days  before  this  was  filled 
in,  or  a  week,  or  a  month? 

A.     Must  have  been  a  few  months  before,  sir. 

Q.     A  few  months  before? 

A.  I  believe  that  was  made  out  in  March — no, 
I  don't  recall  the  date  that  that  was  filled  out,  sir. 

Q.  This  was  filled  out  March  27,  1946.  Now, 
didn't  you  have  [3]  a  conversation  with  Mr.  Csaki 
shortly  before  that  was  filled  in  regarding  his  pri- 
orities? A.     Yes,  sir. 

Mr.  Tramutolo:  I  object,  your  Honor,  to  the 
form  of  the  question. 

The  Court:     I  sustain  the  objection. 

Mr.  Tramutolo:  I  move  that  the  answer  be 
stricken  out. 

The  Court:     Motion  granted. 

Q.  (By  Mr.  Bonsall) :  All  right.  Shortly  be- 
fore this  form,  Government's  Exhibit  14,  was  filled 
in,  did  you  have  a  conversation  with  Mr.  Csaki? 

Mr.  Tramutolo:  Just  a  minute.  I  object  to  the 
same  question,  your  Honor,  upon  the  ground  that 
is  stating  something  not  in  evidence.  I  have  no  ob- 
jection to  asking  when  did  the  conversation  occur. 

The  Court:  When,  if  it  did  occur,  did  he  have 
the  conversation  ? 
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Q.  (By  Mr.  Bonsall)  :  When  did  you  have  the 
conversation  with  Mr.  Csaki,  the  first  conversation  ? 

A.     In  regard  to  this  form,  sir? 

Q.     Yes,  in  regard  to  the  property  in  this  form. 

A.  Well,  Mr.  Csaki  had  a  previous  priority — I 
mean  an  application  for  a  previous  priority  for  sur- 
plus property,  but  he  only  had  just  a  few  items 
there.  Every  veteran  was  allowed  $25,000  in  prop- 
erty to  be  certified  for,  and  he  had  such  a  few  items 
that  [4]  I  asked  him  if  he  wanted  to  make  out  a 
supplemental  to  that,  getting  the  rest  of  the  surplus 
property  that  was  due  him. 

Q.     And  what  did  he  say  to  that? 

A.  Well,  he  told  me  at  the  time  that  he  didn't 
need  anything  more,  that  things  were  so  darn  hard 
to  get  out  of  War  Assets  that  there  was  no  need 
even  in  trying  to  make  application  any  more  for 
anything  else,  so  I  told  him,  "Well,  why  don't  you 
just  take  advantage  of  the  veteran's  rights?"  And 
which  he  consented  finally  to  my  asking  him 
to  do  so. 

Q.  Did  he  tell  you  that  he  didn't  have  any  use 
for  this  property  any  more?  A.     He  did,  sir. 

Q.  He  did  tell  you  he  didn't  need  this  property; 
now,  you  testify  this  form  purports  to  be  signed  by 
Oscar  Csaki.  Was  it  signed  by  him  ? 

A.     Yes,  sir. 

Q.     Did  you  prepare  any  of  this  form? 

A.     Yes,  sir,  I  did. 

Q.  Will  you  identify  to  the  court  which  parts 
of  this  form  you  prepared,  and  to  the  jury? 


34  Ed  Be  Bon  vs. 

(Testimony  of  Joliii  Steven  Hildebrand.) 
A.     Do  I  have  to  show  it  to  them,  sir"? 
Q.     No,  just  tell  them  which  items  you  prepared, 
reading  the  question  and  answer  you  filled  in,  if  you 
will. 

A.  I  prepared  the  applicant's  name  in  printing. 
I  printed  his  [5]  name  in,  his  address,  and  city,  and 
zone,  and  county  and  state,  and  I — and  description 
of  enterprise,  I  printed  that  in,  "Pick  up  and  de- 
livery of  scrap  iron  to  dii¥erent  disposal  yards; 
pick  up  of  mattresses  and  pillows  from  commercial 
ships  for  disinfecting  purposes;  handling  of  all 
types  of  waste  materials  and  products  claimed  junk 
or  unserviceable;"  and  item  No.  9,  "What  experi- 
ence, training,  and/or  education  have  you  had  which 
you  believe  assures  the  success  of  this  enterprise?" 
I  wrote  there,  printed,  ^'Father's  business,  to  be 
taken  in  as  partner." 

Q.  Where  did  you  get  that  information  from  to 
insert  in  that  application? 

A.  I  made  that,  myself.  I  mean  that  wais  my 
own , 

Q.     Did  Mr.  Csaki  give  you  that  information? 

A.     No,  sir,  he  did  not. 

Q.  Now,  I  notice  here  a  number  of  articles  for 
which  Mr.  Csaki  is  purportedly  applying.  Did  you 
fill  those  articles  in?  A.     Yes,  sir,  I  did. 

Q.  Where  did  you  get  the  information  to  insert 
in  that  particular  section? 

A.  Well,  where  I  got  this  information  was  that 
I  was  familiar  with  the  necessary  procedure  of  units 
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tliat  were  available  that  were  readily  turned  over, 
and  I  suggested  these  units,  and  I  put  them  down  on 
this  sheet  here  where  it  says,  "Description  and  list 
items  in  order  of  preference/^  [6] 

Q.  What  I  am  getting  at,  did  Mr.  Csaki  give  you 
that  information  as  to  the  articles  set  forth  there, 
or  not?  A.     No,  sir. 

Q.  Do  you  know  who  filled  in  the  rest  of  this 
form  on  the  first  page.  Government's  Exhibit  No. 
14?  A.     You  mean  the  bottom  part,  sir? 

Q.  No,  the  rest  of  it,  the  other  parts  that  were 
not  filled  in  by  you;  do  you  know  who  filled  it  in? 

A.  Yes,  sir,  I  believe  Mr.  Csaki  did,  the  trade 
name  and  address,  I  believe  that  is  his. 

Q.     Do  you  know  when  it  was  filled  in? 

A.  I  believe  it  was  that  day,  sir,  that  Mr.  Csaki 
came  down. 

Q.  Did  you  ask  Mr.  Csaki  to  come  down  and 
meet  you  some  place? 

A.  Yes,  sir,  I  asked  him  to  come  down  and  meet 
me  at  1540  Market,  whenever  he 

Q.  When  was  it  you  asked  him  to  come  down 
and  meet  you  ? 

A.     It  was  on  the  date  that  was  signed,  sir. 

Q.     And  he  did  come  dowTi?  A.     Yes,  sir. 

Q.     And  he  did  sign  it?  A.     Yes,  sir. 

Q.     And  what  happened  to  this  form  ? 

A.  It  was  presented  to  the  certification  section, 
and  I  don't  recall  who  certified  the  form,  and  pink 
slip  priorities  were  issued  upon  the  request  of  that 
form.     [7] 
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Q.  A  pink  slip  similar  to  this  one,  Government's 
Exhibit  No.  6  for  Identification,  similar  to  this  one  ? 

A.     Yes,  sir. 

Q.  And  how  many  of  those  slips  were  issued  at 
that  time,  do  yon  know,  or  can  you  tell  by  reference 
to  this  form*? 

A.  Yes,  sir.  They  were  issued  one  in  lieu  of 
each  item  requested  on  this  form,  here. 

Q.  Were  those  priority  slips  delivered  to  Mr. 
Csaki  or  to  you? 

A.  They  were  given  to  Mr.  Csaki,  and  Mr.  Csaki 
turned  them  over  to  me. 

Q.  What,  if  anything,  did  you  do  with  these 
priority  certificates? 

A.  I  just  threw  them  in  my  glove  compartment 
in  my  car  and  left  them  there. 

Q.     What  did  you  intend  to  do  with  them? 

Mr.  Tramutolo:     Just  a  moment. 

The  Court:     Sustain  the  objection. 

Mr.  Bonsall:     All  right,  all  right,  all  right. 

Q.  For  what  purpose  did  you  secure  these  cer- 
tificates ? 

A.  Well,  I  wasn't  eligible  at  all  to  procure  any 
surplus  property  from  War  Assets  during  the  time 
I  was  employed  by  them.  Well,  I  had  in  mind  that 
if  I  had  the  priorities  maybe  some  day  Mr.  Csaki 
and  I  w^ould  maybe  go  into  business  and  we  might 
be  able  to  use  them  on  any  of  the  items  that  were 
made  available  at  that  time  to  veterans;  and  the 
veterans  at  that  time  weren't  buying  too  much  of 
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the  items,  because  War  Assets  had  set  such  a  high 
price  on  a  lot  of  items  that  were  used,  but  the  items 
that  were  available  were  some  of  the  stuff  that  none 
of  the  veterans  wanted  and  were  left  over  after  the 
sale,  and  shall  I  go  on  to  say  that  was  the  items  I 
had  purchased? 

Q.  Maybe  I  am  mistaken.  I  understood  you  to 
say  Mr.  Csaki  told  you  he  had  no  further  use  for 
this  property.  A.     That's  right. 

Mr.  Tramutolo:  Just  a  moment.  I  object  to 
that  because  he  said  they  made  the  application  be- 
cause this  man  was  not  eligible  and  they  intended  to 
go  into  business. 

The  Court :  Earlier  in  his  testimony  he  said  that 
Csaki  said  he  did  not  have  any  immediate  use. 

Q.  (By  Mr.  Bonsall)  :  Do  you  know  if  Mr. 
Csaki 's  priorities  that  you  secured  on  the  27th  of 
March  were  ever  executed  or  not  f 

A.     All  of  them,  sir? 

Q.     Any  of  them.  A.     Yes,  sir,  they  were. 

Q.  Do  you  happen  to  know  which  ones  were 
executed  ? 

A.     One  for  a  jeep,  some  ambulances 

Mr.  Tramutolo:     Pardon  me 

A.     (Continuing)  :     and  the  White  trucks. 

Mr.  Tramutolo:  I  ask  him  to  speak  up  a  little 
louder. 

The  Court:     Speak  up. 

The  Witness:  A  jeep,  some  ambulances,  and 
three  White  trucks,  and  the  Chevrolet  truck,  sir. 
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Q.  (By  Mr.  Bonsall) :  Did  you  ever  hear  from 
Mr.  Csaki  regarding  the  exercise  of  his  priorities 
for  this  Chevrolet  truck  and  the  three  White  trucks  ? 

A.     Did  I  ever  hear  from  him,  sir? 

Q.     Yes.  A.     Yes,  sir. 

Q.  When  did  you  hear  from  him  regarding  the 
exercise  of  those  priorities! 

A.  When  the  slips  were  mailed  from  War  Assets 
to  Mr.  Csaki,  claiming  that  he  was  awarded  the 
trucks  that  were  listed  on  a  mail  order  request 
that  was  submitted  by  myself  to  War  Assets.  The 
papers  that  were  sent  to  him  were  the  papers  notify- 
ing him  that  the  property  was  available  to  him  and 
that  he  was  to  make  payment  to  the  War  Assets 
office. 

Mr.  Bonsall:     Just  a  moment. 

The  Court:  We  will  take  a  short  recess,  ladies 
and  gentlemen  of  the  jury.  May  I  again  admonish 
you  not  to  discuss  the  case  among  yourselves,  nor 
to  form  or  express  any  opinion  on  the  case  until 
it  is  finally  submitted  to  you  ?  We  will  take  a  short 
recess.  I  would  like  to  discuss  some  matters  w^ith 
counsel. 

(Thereupon  the  jury  withdrew  from  the 
courtroom  and  the  following  proceedings  were 
had:) 

The  Court:  I  think  Mr.  Mitchell  has  indicated 
to  both  counsel  that  in  view  of  the  fact  that  I  am 
in  these  courts  alone  [10]  this  week  calling  three 
calendars,   that   I   desire   every   expedition   in  this 
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case.  I  want  to  commend  you  thus  far  on  the  stipu- 
lations 3^ou  have  entered  into  so  far,  and  if  there 
are  any  other  matters  that  you  can  stipulate,  with- 
out waiving  any  rights,  it  seems  to  me  that  this 
is  a  comparatively  simple  case. 

Mr.  Tramutolo:  We  make  no  denial  of  the  pur- 
chases. The  cashier's  checks  were  paid  for;  money 
was  paid  to  this  man,  here,  Hildebrand.  I  don't 
know  whether  anything  was  paid  to  Csaki,  but  if  it 
develops,  I  am  will  to  stipulate. 

Mr.  Bonsall:  Of  course,  I  have  to  put  in  the 
conversation  between  the  co-conspirators,  your 
Honor. 

The  Court:  We  agree  with  that.  It  is  quite  all 
right. 

Now,  on  your  instructions,  Mr.  Tramutolo,  if  you 
will  have  them  ready  tomorrow  morning  at  ten 
o  'clock. 

Mr.  Tramutolo:  I  will  have  them  ready  tomor- 
row at  ten  o'clock. 

The  Court:     We  will  take  a  five-minute  recess. 
(Recess.) 

The  Clerk:  The  witness  on  the  stand  is  John 
Steven  Hildebrand,  heretofore  sworn. 

Mr.  Bonsall :  I  would  like  to  strike  out  that  last 
question,  your  Honor. 

The  Court:     Yes,  sir. 

Q.  {By  Mr.  Bonsall) :  Mr.  Hildebrand,  you 
said  you  knew  this  defendant  De  Bon. 

A.     Yes,  sir.  [11] 


40  Ed  De  Bon  vs. 

(Testimony  of  Jolm  Steven  Hildebrand.) 

Q.     Wlien  did  you  first  meet  him? 

A.  I  met  Mr.  De  Bon  in  War  Assets  around 
about  the  latter  part  of  June,  I  believe  it  was.  I 
am  not  positive. 

The  Court :     And  the  year  ? 

The  Witness:     In  '46,  sir. 

Q.     (By  Mr.  Bonsall) :     What  address? 

A.     30  Van  Ness,  sir. 

Q.     How  did  you  come  to  meet  him  there? 

A.  I  had  business  up  there,  myself,  up  at  30 
Van  Ness,  and  I  was  talking  to  someone  up  there, 
and  we  were  just  introduced.  He,  I  believe  was 
sitting-  at  one  of  the  desks,  and  w^e  were  just  intro- 
duced, and  we  got  talking  about  different  sales,  and 
the  like,  and  I  imagine  he  knew 

Q.  Not  what  you  imagined.  What  did  he  say  and 
what  did  you  say? 

A.  Well,  we  got  talking  about  some  units  on  a 
sale  that  was  pending,  War  Assets,  and  talking 
ahout  some  of  the  units  that  were  there  for  sale, 
and  whether  I  was  putting  in  for  any,  myself,  and 
I  told  him  that  I  hadn't  thought  of  putting  for  any, 
that  I  wasn't  interested  much  in  the  sale,  and  I 
believe  it  came  around  that  he  wanted  me  to  get 
him  some  units  that  were  in  that  sale,  if  I  could 
exercise  a  priority. 

Q.  May  I  interrupt  here?  When  Mr.  De  Bon 
met  you  did  he  have  any  catalogs  or  other  docu- 
ments in  his  possession? 

A.  I  believe  they  were  on  the  desk  right  there. 
Wliether  they  were  his,  I  don't  recall  exactly,  but 
there  were  some  brochures  there.  [12] 
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Q.  Do  you  recall  what  documents  were  on  the 
desk^? 

A.  There  was  a  brochure,  a  catalog  of  the  sale 
that  was  to  be — that  was  pending  for  that  week. 
There  was  weekly  sales  and  monthly  sales,  and  I 
believe  it  was  a  veterans'  sale  for  that  week. 

Q.  I  show  you  this  brochure  which  is  marked 
Government's  Exhibit  11  and  ask  you  if  that  looks 
like  the  brochure  that  was  on  the  desk  or  being 
examined  by  Mr. A.     Yes,  sir,  it  is. 

Q.  And  was  that  brochure  opened  by  either  of 
you? 

A.  AVell,  it  was  opened — that  I  couldn't  say 
whether  it  was  opened  by  either  one  of  us,  but  I 
was  shov/n  what  units  he  was  interested  in. 

Q.  What  units  did  he  show  you  he  was  interested 
in,  if  you  know?  Do  you  know  the  nature  of  the 
article? 

A.  This  one  here.  I  don 't  know  whether  it  is — 
I  believe  this  is  the  Chevrolet  trucks  in  this  one. 

0.  That  is  correct,  and  what  conversation  did 
you  have  regarding  the  Chevrolet  truck  with  Mr. 
De  Bon? 

A.  Well,  Mr.  De  Bon — well,  there  were  miits — 
I  mean  that  were  to  be  transformed,  because  they 
were  aerial  gunnery  trucks,  and  aerial  gunnery 
trucks  are  units  that  aren't  used  commercially,  but 
they  were  an  item  that  a  lot  of  dealers  probably 
wanted  because  they  knew  very  well  that  a  lot  of 
the  veterans  wouldn't  have  too  much  use  for  an 
aerial  gunnery  truck,  because,  say,  it  [13]  would 
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take  too  much  to  reconvert,  so  they  were  items 
probably  that  are  left  over  after  the  sale,  so  I  was 
asked  if  I  could  possibly  get  any  of  these  units. 
I  told  him  I  would  try,  so  I  went  down  to  War 
Assets  across  the  street  from  30  Van  Ness,  at  1540 
Market,  and  I  went  over  there  and  submitted  an 
application  which  was  a  mail  order  request  for  the 
unit  in  question,  and  there  was  one  miit  that  was 
left  over  after  the  sale  that  none  of  the  veterans 
wanted.  That  was  the  unit  that  was  awarded  me 
there.  There  was  some  discussion  there  about  the 
units,  and,  well,  they  made  me  an  award  of  this 
unit,  this  aerial  gunnery  truck  that  Mr.  De  Bon 
wanted. 

Q.     Was  there  anything  said  about  the  use  of 
priorities  in  connection  with  the  purchase  of  that? 

Mr.  Tramutolo:     Just  a  moment,  if  your  Honor 
please.  I  am  going  to  object  to  any  leading  questions. 

Mr.  Bonsall:     I  will  withdraw  it. 

The  Court:     Objection  sustained. 

Q.     (By   Mr.    Bonsall) :    Was    Csaki's   priority 
used  in  the  purchase  of  that 

A.     Aerial  gunnery  truck. 

Q 

A 

Q 

A 

Q 
A 

Q 


aerial  gunnery  truck,  if  you  know. 

Yes,  sir. 

Do  you  happen  to  laiow  if  Mr.  De  Bon 

Pardon  me. 

had  any  priorities?  [14] 

No,  sir,  not  that  I  know  of,  he  never  had  any. 
Specifically,  do  you  happen  to  know  if  Mr. 


De  Bon  had  any  veterans'  priorities? 
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Mr.  Tramutolo:  AVe  will  stipulate  lie  had  no 
veterans'  priorities,  your  Honor. 

A.     No,  sir. 

Q.  (By  Mr.  Bonsall)  :  After  this  White  truck 
was  picked  up  by  Mr.  De  Bon 

Mr.  Tramutolo:  Just  a  moment.  I  don't  know 
that  he  made  any  testimony  about  a  AVhite  truck. 
He  was  talking  about  a  Chen:'olet  gunnery  truck. 

The  Court:  There  is  no  such  testimony  in  the 
record. 

Q.  (By  Mr.  Bonsall)  :  After  this  Chevrolet 
truck  was  picked  out  by  Mr.  De  Bon,  what  did  you 
do,  if  anything? 

A.  I  explained  to  him  what  the  order  was,  and 
that  the  necessary  papers  were  made  out,  and  that 
he  was  to  pay  War  Assets  for  the  Unit  that  was 
sold  to  me  on  Oscar's  priority  for  Mr.  De  Bon. 

Q.  I  show  3^ou  this  form,  purporting  to  be  a 
mail  order  request  for  surplus  property,  dated  July 
8,  1946,  and  to  be  signed  by  Oscar  Csaki,  J.D.H., 
I  think  it  is,  and  ask  you  if  you  have  ever  seen  that 
before.  This  is  Government's  Exhibit  No.  1  For 
Identification. 

A.  Yes,  sir,  that  is  my  signature,  and  my  initials 
after  the  name,  after  the  signature,  after  Csaki 's 
signature. 

Q.     Did  Csaki  sign  it,  or  did  you  sign  it?  [15] 

A.     I  signed  it. 

Q.     Did  Mr.  Csaki  tell  you  to  sign  it? 

A.  I  believed  I  discussed  the  matter  with  Mr. 
Csaki  afterwards. 
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Q.     After  it  was  signed!  A.     Yes,  sir. 

Q.  And  when  did  you  discuss  this  with  Mr. 
Csaki? 

A.     I  believe  it  was  that  same  night. 

Q.     At  what  place? 

A.     I  believe  it  was  at  my  own  home,  sir. 

Q.     Who  was  present,  if  anyone'? 

A,     No  one  that  I  can  remember,  sir. 

Q.  Tell  me  what  conversation  you  had  with  Mr. 
Csaki  at  the  time  you  told  him  you  had  signed 
this  without  his  knowledge? 

Mr.  Tramutolo:  Your  Honor,  just  a  moment.  I 
object  to  that  on  the  ground  there  is  absolutely  at 
the  present  moment  no  tie-in  or  identification  of 
Mr.  De  Bon  with  any  wrongdoing.  This  is  an  at- 
tempt to  discuss  a  conversation  not  in  the  presence 
of  Mr.  De  Bon,  and  up  to  the  present  moment  I  am 
.fraiik  to  say  I  do  not  see  that  there  is  any  con- 
nection with  Mr.  De  Bon  in  the  whole  transaction. 

The  Court:  The  earlier  conversation  with  De 
Bon  that  this  witness  testified  he  had  with  respect 
to  surplus  commodities  is  the  only  identification 
thus  far  that  De  Bon  has  had  with  any  of  these 
alleged  transactions. 

Mr.  Tramutolo:     That  is  right.  [16] 

Mr.  Bonsall:  Of  course,  in  a  conspiracy  case  we 
can't  do  it  all  at  once.   We  have  to  do  it  piecemeal. 

The  Court:     What  was  the  last  question? 
(The  reporter  read  the  last  question.) 

The  Court:     You  may  answer. 
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A.  Well,  I  explained  to  Mr.  Csaki  what  I  had 
done,  and  he  asked  me  if  it  was  at  all  legal,  and  I 
told  him,  well,  I  thought  that  it  was  at  the  time, 
and  that  I  didn't  think  there  was  anything  wrong, 
or  nothing  would  come  of  it,  and  he  was  aware  of 
the  transaction  that  took  place. 

Q.  (By  Mr.  Bonsall)  :  Now,  I  wish  you  would 
repeat  the  conversation  that  you  had  with  Mr.  Csaki 
as  near  as  you  can,  instead  of  the  results  of  the  con- 
versation. 

Mr.  Tramutolo:  I  submit,  your  Honor,  that  is 
cross-examination.  He  asked  him  the  direct  ques- 
tion, and  the  answer  is  in  the  record. 

The  Court:  It  probably  is.  Did  you  give  the 
full  purport  of  the  conversation  you  had  with  Mr. 
Csaki  at  the  time  you  made  the  explanation  of  the 
use  of  his  name  in  connection  with  that  paper  you 
hold  in  your  hand? 

The  Witness :  I  told  Mr.  Csaki  I  had  gotten  this 
unit  for  Mr.  De  Bon,  and  I  believe  it  was  at  this 
time  I  asked  him  if  he  wouldn't  come  down  and 
sign  some  papers  to  clear  this  unit,  and  he  told  me 
that  he  would,  and  he  would  be  down,  I  believe  it 
was,  the  next  day,  if  I  am  not  mistaken,  that  I  had 
to  get  the  necessary  [17]  papers  submitted  to  War 
Assets  for  clarification  of  the  units. 

Q.  (By  Mr.  Bonsall)  :  Did  Mr.  Csaki  make  any 
objection  to  entering  into 

A.     Yes,  he  made 

Mr.  Tramutolo:  I  object  to  that  question — just 
a  moment — on  the  ground  it  is  leading  and  sugges- 
tive.   He  asked  for  the  entire  conversation. 
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The  Court:  It  is  perhaps  leading.  What,  if 
anything,  did  Mr.  Csaki  say  when,  as  yon  testified, 
you  made  explanation.  Did  he  say  anything  to  you  ? 

The  Witness:  I  told  him  that  I  would  like  to 
have  him  come  down  and  sign  the  necessary  papers. 
Mr.  Csaki  said  he  would. 

The  Court:  Did  he  ask  you  anything  further  in 
explanation  of  the  transaction? 

The  Witness :  Yes,  he  asked  me  who  I  had  gotten 
this  for,  and  I  explained  to  him  who  I  had  pur- 
chased it  for. 

The  Court:  Did  you  tell  him  who  Mr.  De  Bon 
was? 

The  Witness:  Yes,  sir,  I  told  him  he  was  a 
dealer  from  Eureka,  and  I  had  made  an  acquaint- 
ance with  him  at  30  Van  Ness. 

0.  Did  you  discuss  with  him  any  purported 
arrangements  you  had  with  De  Bon  ? 

The  Witness:  I  believe  I  told  Mr.  Csaki  he  was 
to  give  me  some  money. 

The  Court:  He,  De  Bon,  was  to  give  you  some 
money?  [18] 

The  Witness:     For  the  purchase  of  the  unit. 

The  Court:  What  conversation,  if  any,  did  you 
have  with  De  Bon  with  respect  to  any  money? 

The  Witness:  I  believe  it  was  that  I  was  to  get 
either  fifty  or  a  hundred  dollars  for  the  unit. 

The  Court :     On  this  transaction  ? 

The  Witness:     Yes,  on  this  transaction. 

The  Court:  You  acquainted  Csaki  with  the  full 
purport  of  that  conversation  ? 
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The  Witness:     Yes,  sir,  I  did. 

The  Court:  And  it  was  the  following  day,  as 
you  have  already  testified,  that  Csaki  came  down 
and  executed  the  formal  papers  ? 

The  Witness:     Yes,  sir,  that's  right. 

The  Court :     All  right,  proceed. 

Q.     (By    Mr.     Bonsall) :     Have    you     told    us 
everything    that    Mr.    Csaki    said    regarding    this 
transaction  ? 

A.     He  was  dubious  about  the  whole  transaction. 

Mr.  Tramutolo:     Just  a  minute. 

The  Court:  "Dubious"  may  go  out.  State  the 
conversation  to  the  best  of  your  recollection.  If 
you  can't  recall  the  conversation,  state  very  frankly 
that  you  can't  recall  it. 

The  Witness:     I  can't  recall  it,  sir. 

The  Court:     All  right,  then  you  can't  recall  it. 

Q.  (By  Mr.  Bonsall)  :  Did  you  ever  actually 
get  the  $50  from  [19]  Mr.  De  Bon? 

A.    Yes,  I  did. 

Q.     When  did  you  get  that? 

A.  After  the  necessary  papers  and  everything 
were  signed. 

Q.    Where  did  you  get  it? 

A.  I  believe  it  was  outside  of  30  Van  Ness 
where  I  got  it. 

Q.    Who  was  present? 

A.     No  one  that  I  recall  except  Mr.  De  Bon. 

Q.    Was  it  in  bills  or  a  check? 

A.     It  was  cash,  sir. 
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Q.     What  kind  of  cash  was  it,  do  you  recall? 

The  Court:     Currency  or 

Q.     (By  Mr.  Bonsall)  :     Bills,  large  bills'? 

A.     It  was  in  bills,  sir. 

Q.     What  did  you  do  with  this  money? 

Mr.  Tramutolo:  Now,  just  a  moment.  That  is 
immaterial  so  far  as  we  are  concerned.  We  are 
making  no  denial,  as  I  stated,  to  counsel  before, 
that  this  man  was  given  money  by  De  Bon.  De  Bon 
paid  for  these  trucks  direct  by  check  to  War  Assets. 

Mr.  Bonsall:  Yes,  but  it  is  very  important  that 
we  know  what  happened  to  this  money. 

The  Court :     You  received  the  $50  as  you  testified  ? 

The  Witness:     Yes,  sir. 

The  Court:  What,  if  anything,  did  you  do  with 
the  $50?  [20] 

The  Witness :  I  gave  Mr.  Csaki,  I  believe,  either 
twenty  or  twenty-five  dollars  of  it,  sir. 

Q.  (By  Mr.  Bonsall)  :  When  did  Mr.  De  Bon 
pay  for  the  Chevrolet  truck? 

Mr.  Tramutolo:  I  submit,  if  your  Honor  please, 
that  the  best  evidence  is  the  document  here.  I  will 
stipulate  whatever  date  it  is.  I  again  reiterate  that 
he  did  pay. 

The  Court:  Mr.  Tramutolo,  as  I  understand  the 
testimony — if  I  am  mistaken,  I  will  appreciate  it  if 
you  will  correct  me — the  jurors  are  vitally  inter- 
ested in  this  phase  of  the  case.  Am  I  to  understand 
that  the  defendant  De  Bon  paid  by  cashier's  check 
to  War  Assets  the  amomit  indicated  for  tlie  pur- 
chase of  this  truck? 
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Mr.  Tramutolo:  Correct,  the  full  amount  to  the 
government.  Whatever  was  on  the  invoice  De  Bon 
paid  direct  to  War  Assets. 

Mr.  Bonsall:  But  I  want  to  show  where  this 
$50  went. 

The   Court:     He  has   already   testified   he   gave 
$25  to  Csaki.  Have  you  completed  this  transaction? 
Mr.  Bonsall:     Yes,  I  have. 

The  Court :     All  right,  go  to  the  next  transaction. 
Q.     (By  Mr.   Bonsall)  :     At  the   time   you   dis- 
cussed the  purchase  of  this  Chevrolet  truck  with 
Mr.  De  Bon  did  you  discuss  the  purchase  of  any 
other  property'? 

A.    Yes,  we  did.  We  discussed 

Q.  Just  a  moment.  At  the  time  you  had  that 
discussion  were  [21]  there  any  hooks  or  catalogues 
on  sales  available?  A.     Yes,  sir,  there  were. 

Q.    Were  they  examined  in  connection  with  that 
discussion  of  the  purchase  of  any  of  the  property? 
A.     Yes,  sir,  they  were. 

Q.  Now,  I  show  you  this  brochure  marked  Gov- 
ernment's Exhibit  12  in  evidence  and  I  ask  you  if 
at  the  time  of  the  discussion  of  the  purchase  of 
other  property  this  brochure  was  used  or  one  similar 
to  that.  A.     Yes,  sir,  it  was. 

Q.  And  did  Mr.  De  Bon  point  out  what  property 
or  indicate  what  property  in  that  brochure  he  would 
like  to  obtain? 

A.  Yes,  sir,  there  was  some  trucks  in  here,  six- 
ton  Whites. 
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Q.     Three  six-ton  Whites'? 

A.  He  didn't  specifically  state  how  many,  sir, 
just  any  one  six-ton  White.  [22] 

Q.     Did  he  state  how  many  he  wanted? 

A.     As  many  as  he  could  get,  sir. 

Q.  As  many  as  he  could  get.  Was  anything  said 
about  paying  you  in  connection  with  obtaining  these 
trucks  ? 

A.  Yes,  sir.  Mr.  De  Bon  agreed  to  pay  me,  I 
believe  it  was  $200  a  unit  for  every  truck  that  I 
could  possibly  get  him. 

Q.  And  were  those  trucks  obtained  on  Mr. 
Csaki's  priorities?  A.    Yes,  sir,  they  were. 

The  Court:  Before  advancing  from  this  point, 
could  you  specify  to  the  best  of  recollection  the  date 
when  you  had  this  conversation  or  understanding 
with  Mr.  De  Bon  concerning  the  $200,  in  point  of 
time? 

The  Witness:  I  believe,  sir,  it  was  on  July  8 
when  the  transaction  of  the  Chevrolet  took  place. 
It  was  on  the  same  date. 

The  Court:     Where  did  it  take  place? 

The  Witness:     30  Van  Ness. 

The  Court:  You  had  a  conversation  in  the  office 
concerning  the  White  trucks  ? 

The  Witness:     Yes,  sir. 

The  Court:  And  at  that  time  the  defendant  in 
this  case,  De  Bon,  agreed  to  pay  you  $200  ? 

The  Witness :     Yes,  sir,  your  Honor. 

The  Court:     for  every  truck  you  were  able 

to  obtain? 
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The  Witness :     Yes,  sir.  [23] 

The  Court:     All  right. 

Q.  (By  Mr,  Bonsall)  :  After  you  had  that  dis- 
cussion with  Mr.  De  Bon  about  the  White  trucks, 
did  you  execute  a  mail  order  request  for  the  pur- 
chase of  such  trucks'?  A.     Yes,  sir,  I  did. 

Q.  I  show  you  this  form  WAASF29,  Govern- 
ment's Exhibit  for  identification  No.  5,  dated  July 
8,  1946,  and  I  ask  you  if  that  is  the  form  that  you 
executed  for  these  three  White  trucks. 

A.     Yes,  sir,  that  is  the  form. 

Q.  I  notice  that  it  purports  to  be  signed  by 
Arthur  Csaki.  Do  you  know  whose  signature  is  in 
fact  on  there?  A.     Yes,  sir,  that's  mine. 

Q.  When  did  Mr.  Csaki  first  learn  that  this 
form  had  been  executed? 

A.  It  was  that  night,  that  same  night  of  the 
Chevrolet. 

Mr.  Bonsall:  I  ask  that  this  be  marked  Gov- 
ernment's exhibit  next  in  evidence. 

The  Court:     So  ordered. 

The  Clerk:  The  exhibit  which  is  now  Govern- 
ment's Exhibit  No.  5  for  identification  is  now  Gov- 
ernment's Exhibit  No.  5  in  evidence. 

(Form  WAASF29  marked  as  Government's 
Exhibit  No.  5  for  identification  received  in 
evidence.) 

Q.  (By  Mr.  Bonsall) :  Were  you  ever  paid  by 
Mr.  De  Bon  for  obtaining  these  three  trucks?  [24] 

A.  I  wasn't  paid  the  full  amount,  sir, 
because 
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Q.     How  much  were  you  paid? 

A.     Roughly  about  |400. 

Q.     And  when  were  you  paid? 

A.     Around  the  26th^or  28th  of  July. 

Q.     And  where? 

A.  It  was  outside  of  30  Van  Ness.  We  were  in 
his  automobile. 

Q.  And  was  anything  said  by  Mr.  De  Bon  as 
to  why  you  were  not  paid  the  full  amount  of  $200 
for  each  of  these  trucks  ? 

A.  Yes,  sir.  The  trucks  seemed  to  be  in  very 
poor  condition  and  that  they  Averen't  exactly  good 
for  his  purposes  with  the  condition  that  they  were 
in,  and  he  figured  that  the  amount  of  money  due 
me  was  not  worth  the — worthy  of  the  trucks,  so  I 
wasn't  given  the  right  amount  of  money  for  the 
trucks. 

Q.  By  the  way,  did  you  ever  see  any  of  these 
trucks,  the  Chevrolet  truck  or  the  three  White 
trucks  ?  A.     No,  sir,  I  did  not. 

Q.     Do  you  know  who  paid  for  the  trucks? 

A.     Yes,  sir,  Mr.  Ed  De  Bon. 

Mr.  Bonsall:     Just  a  moment,  your  Honor. 

Q.  Oh,  yes,  one  other  question  regarding  this 
Chevrolet  truck  and  the  three  White  trucks;  did 
you  ever  have  any  intention  of  purchasmg  them 
before  you  talked  to  Mr.  De  Bon? 

Mr.  Tramutolo:  Just  a  moment.  That  is  objected 
to  as  being  leading  and  suggestive.  AVliat  we  want 
is  what  actually  [25]  happened. 

The  Court:     Sustained. 

Mr,  Bonsall:     No  further  questions,  your  Honor 


United  States  of  America  53 

(Testimony  of  John  Steven  Hildebrand.) 

Cross-Examination 
By  Mr,  Tramutolo : 

Q.     Mr.  Hildebrand,  how  old  are  you,  sir? 

A.     28,  sir. 

Q.     And  what  is  your  present  occupation? 

A.     Service  station  operator. 

Q.     Where?  A.     In  Oakland. 

Q.     That  is,  you  have  an  oil  station? 

A.     Gasoline  and  oil,  sir. 

Q.  And  I  believe  you  stated  you  are  identified 
with  War  Assets  from  August  1946  until  about 
March  1946,  the  31st  of  March  1946? 

A.  No,  sir.  I  was  employed  at  War  Assets  from 
August  1945  till  approximately  '46. 

Q.     To  March  31,  '46?  A.     Yes,  sir. 

Q.  You  are  correct  and  I  am  mistaken.  When 
did  you  first  meet  Ed  De  Bon,  the  defendant  in 
this  case,  seated  right  behind  me? 

A.  I  don't  recollect  actually  the  date,  but  it 
was  some  time  in  June. 

Q.     Of  1946?  A.     Yes,  sir. 

Q.  Had  you  seen  Mr.  De  Bon  at  the  War  Assets 
many  times  previous  [26]  to  then? 

A.  No,  sir,  I  don't  recall  seeing  him  up  there 
at  any  time  previous  to  that  time. 

Q.  Well,  in  June  of  1946  when  you  first  saw 
Mr.  De  Bon  he  was  in  a  public  room  at  30  Van  Ness 
Avenue,  War  Assets? 

A.  Yes,  sir.  It  is  a  big  office,  one  floor  office 
building  there,  with  numerous  amount  of  office 
desks  segregated  into  sections. 
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Q.  And  on  these  various  desks  were  various 
brochures  and  documents  for  sales  to  occur  from 
time  to  time?  A.     Yes,  sir,  that's  right. 

Q.  And  at  the  time  you  saw  him  he  was  at  a 
desk  thumbing  through  or  looking  at  one  of  these 
brochures  or  several  brochures'? 

A,  That  I  couldn't  recall  whether  it  was  several 
or  just  how  many  were  there. 

Q.  I  believe  you  testified  you  helped  Mr.  Csaki 
prepare  his  ai3plication. 

A.  I  didn't  help  Mr.  Csaki,  I  made  the  appli- 
cation myself  in  certain  parts.   Mr,  Csaki 

Q,  Did  you  make  the — Pardon  me,  I  did  not 
want  to  stop  you, 

A,  Mr.  Csaki  just  signed  his  name  and  filled 
in  his  address. 

Q.  Are  you  referring  to  the  one  signed  March 
27,  1946,  or  the  one  in  December,  1945? 

A.  I  am  referring  to  the  supplement  which  was 
signed,  I  believe,  in  March  27,  1946.  [27] 

Q.  Let  me  show  you  the  one  prepared  in  Decem- 
ber of  1945.  Did  you  prepare  that  or  help  him 
prepare  or  write  any  portion  of  that? 

A,     No,  sir,  I  did  not. 

Q.     Do  you  know  who  wrote  that? 

A.     Yes,  sir. 

Q.     Who?  A.     Mr.  Csaki  himself. 

Q.  You  notice  what  it  contains  on  there  and 
what  he  requested,  do  you  not? 

A.  Yes,  sir,  a  three-quarter  or  one-half  ton 
truciv. 


United  States  of  America  55 

(Testimony  of  John  Steven  Hildebrand.) 

Mr.  Bonsall:  It  seems  immaterial  and  not  in 
issue. 

Mr.  Tramutolo :     Oh,  yes. 

The  Court:     Overruled.  Go  ahead. 

The  Witness:  It  is  a  three-quarter  or  one-half 
ton  truck  rack  side  or  CSDP  or  flatbed  GMC  Chev, 
Dodge  or  Ford,  and  he  has  got  striked  out  ''one 
each  5  passenger  sedan  or  4  door  sedan  preferred 
Plymouth,  Chewy,  or  Ford,  1941  or  1942  model," 
and  "2  each  standard  typewriters  preferred  Under- 
wood or  Remington." 

Q.  (By  Mr.  Tramutolo)  :  This  is  the  applica- 
tion filed  by  Mr.  Csaki  in  December  1945? 

A.     That  is  right. 

Q.     Had  you  seen  this  document  before? 

A.     No,  sir,  I  don't  recall  seeing  it  before.  [28] 

Q.  Didn't  you  have  access  to  the  documents 
prepared  by  veterans  in  your  capacity? 

A.     No,  sir,  I  did  not. 

Q.  What  was  your  particular  work  at  War 
Assets '? 

A.  My  particular  work  at  War  Assets  was  the 
automotive  section.  I  handled  the  veterans'  needs 
that  pertained  after  the  sale — after  sale  of  the  prop- 
erty that  w^as  left  over  to  the  veterans,  and  I  also 
initialed  certain  documents  that  went  by — went 
through  the  sales  to  the  veterans  offering  them 
necessary  items  that  they  were  requesting. 

Q.  Now,  referriufi,'  to  Government's  Exhibit  14, 
in  which  you  stated  ]Mr.  Csaki,  all  he  did  on  this 
one  was  to  sign  his  name,  in  which  you  had  filled  in 
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all  the  essential  materials  or  facts  as  to  why  he 
wanted  this  material,  the  jeep  and  the  trailer  and 
the  pickup  truck  and  the  dump  truck  and  three 
van  trucks,  the  ambulance  and  what  not,  this  sup- 
plemental exhibit  or  document  from  which  I  am 
now  reading A.     Is  that  No.  14^ 

Q.     No.  14  is  the  one  you  filled  out  in  its  entirety  ? 

A.     No,  sir,  I  did  not  fill  it  out  in  its  entirety. 

Q.  What  information  did  Mr.  Csaki  give  you 
on  that  ? 

A.  "Csaki  and  Son  Salvage  Company,"  and  he 
wrote  1355  Market;  in  other  words,  those  items  3, 
4  and  5. 

Q.     All  right,  now 

A.     And  his  own  signature.  [29] 

Q.    Yes,  and  at  the  time  this  was  filled  out 

A.     Yes. 

Q.     was  there  any  intention   on   your   part 

with  Mr.  Csaki  to  defraud  the  government? 

Mr.  Bonsall:  That  is  objected  to  as  calling  for 
a  conclusion. 

Mr.  Tramutolo:  Well,  that  is  what  you  charge. 
You  charge  that  in  the  indictment. 

The  Court:     Overruled. 

The  Witness :     Would  you  repeat  that  again,  sir  ? 

Mr.  Tramutolo:  Did  you  at  the  time  you  pre- 
pared this  supplemental  application  in  which  you 
included  many  items  that  were  not  included  in  the 
one  filled  out  by  Mr.  Csaki  in  December  1945  intend 
to  defraud  the  government? 

A.     No,  sir,  I  did  not. 
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Q.  It  was  your  honest  intention,  was  it  not,  to 
get  the  material  mentioned  in  here  and  go  into 
business  with  Mr.  Csaki'? 

A.     We  had  mentioned  it  once  or  twice 

Q.     That  was  your  reason 

Mr.  Bonsall:     Let  him  answer  in  full. 

Q.     (By  Mr.  Tramutolo)  :     Go  ahead. 

A.     mentioned  it  once  or  twice,  but  it  never 

materalized  because  Mr.  Csaki  figured  the  property 
available  at  that  time  was  too  hard  to  get  and 
there  was  so  much  red  tape  connected  with  it  and 
veterans  weren't  getting  too  much  out  of  it,  and  he 
figured  we  better  not  even  try  for  it. 

Q.  When  did  you  come  to  that  conclusion  that 
you  were  going  to  abandon  efforts  to  get  this  prop- 
erty in  government  Exhibit  14  dated  March  27, 
1946? 

A.  I  believe  it  was  some  spell  after  that,  not 
very  long  after  that. 

Q.  What  were  you  doing  at  the  time  j^ou  met 
Mr.  De  Bon?  What  vvas  your  business  when  you 
met  him  in  the  latter  part  of  June  1946;  what  busi- 
ness were  you  in? 

A.  I  was  purchasing  agent  for  Mr.  Tom  P.  Mee, 
the  California  Farm  and  Equipment  Company  at 
Bakersfield,  California. 

Q.     What  was  the  nature  of  his  business? 

A.  We  were  purchasing  surplus  property 
through  dealership  channels. 

Q.  You  were  familiar  with  sales  to  veterans  and 
others  who  had  priority,  thoroughly  familiar,  were 
you  not?  A.     Yes,  sir. 
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Q.     Did  Csaki  have  any  knowledge  of  that  ? 

Mr.  Bonsall:  That  is  something  probably  not 
in  his  knowledge. 

The  Court:     Sustain  the  objection. 

Q.  (By  Mr.  Tramutolo)  :  You  told  Mr.  Csaki 
he  had  a  right  to  apply  for  a  quantity  of  material 
up  to  $25,000;  you  acquainted  him  with  that  fact, 
didn't  you/?  A.     Yes,  sir. 

Q.  Were  any  of  these  documents  I  have  now 
shown  you  prepared  [31]  by  Mr.  De  Bon? 

A.     No,  sir. 

Mr.  Bonsall:     I  will  stipulate  they  were  not. 

Mr.  Tramutolo:  Well,  you  are  late  with  your 
stipulation.    Your  stipulation  is  after  he  answers. 

Q.  Now,  Mr.  Hildebrand,  will  you  tell  this  court 
and  jury  whether  or  not  Mr.  De  Bon  ever  suggested 
that  you  or  anybody  else  do  anything  dishonest  to 
obtain  property  from  the  government*? 

Mr.  Bonsall:  That  is  objected  to  as  calling  for 
a  conclusion. 

The  Court:     Sustained. 

Mr.  Tramutolo:  Your  Honor,  it  is  a  conspiracy 
and  it  is  under  cross-examination. 

Mr.  Bonsall :     What  did  he  say  ? 

The  Court:  It  does  call  for  a  conclusion  as  to 
what  may  be  regarded  as  honest  or  dishonest. 

Q.  (By  Mr.  Tramutolo)  :  Was  Mr.  De  Bon,  to 
your  knowledge,  Mr.  Hildebrand,  aware  of  any 
dishonest  act  being  done  by  you  or  Mr.  Csaki? 

A.     Yes,  sir. 

Mr.  Bonsall :     Objected  to  for  the  same  reason. 
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The  Court:  Perhaps  it  is  subject  to  the  same 
objection.  Will  you  ask  him  what,  if  anything, 
he  did? 

Q.  (By  Mr.  Tramutolo) :  All  right,  what  did 
Mr.  De  Bon  say  to  you  with  respect  to  obtaining 
any  of  these  trucks  that  you  have  [32]  mentioned? 

A.  He  knew  I  was  using  Mr.  Csaki's  priorities, 
and  I  told  him  so. 

Q.     When?  A.     Pardon  me? 

Q.     When  did  you  tell  him? 

A.  Before  we  made  application  for  the  units  I 
had  to  tell  him  that,  because  I  didn't  have  any 
priorities  myself  that  covered  any  of  those  units 
and  I  told  him  I  was,  and  he  was  aware  of  it, 

Q.  Did  he  tell  you  what  to  put  in  any  of  the 
documents  that  were  signed  and  filed  with  War 
Assets?  A.     Of  which  do  you  refer  to? 

Q.  Any  of  the  documents,  whether  the  applica- 
tion, the  mailmg  order  or  the  pink  slip,  or  anything 
to  War  Assets  that  gives  you  title  to  the  property. 
Did  Mr.  De  Bon  make  any  suggestion  as  to  what 
should  be  put  into  any  of  those  documents? 

Mr.  Bonsall:     You  mean  the  articles  he  wanted? 

A.     That's  right. 

Q.  (By  Mr.  Tramutolo):  Outside  of  the 
articles?  A.     Outside  of  the  articles? 

Q.     Yes.  He  told  you  he  was  interested  in  trucks. 

A.     Yes,  sir. 

Q.     Chevrolet  trucks.  A.     Yes,  sir. 

Q.     One  Chevrolet  or  two.  [33] 

A.  There  was  a  numerous  amount  of  Chevrolets 
in  that  brochure. 
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Q.  No,  the  amount  he  was  interested  in,  getting 
as  many  as  he  could  get.  A.     Yes. 

Q.     Do  you  know  how  many  he  got? 

A.     He  got  one. 

Q.     You  are  sure  he  didn't  get  two? 

A.  He  got  one  other  truck  that  was  on  my  own 
priority. 

Q.     On  yours?  A.     That's  right. 

Q.     Then  he  did  get  two. 

Mr.  Bonsall:     That  is  not  an  issue  here. 

Mr.  Tramutolo:     Oh,  I  see. 

Q.  Now,  with  respect  to  the  White  trucks  that 
have  been  mentioned  here,  the  three. 

A.     Yes,  sir. 

Q.  Outside  of  indicating  that  he  wanted  these 
trucks,  did  Mr.  De  Bon  have  anything  to  do  with  the 
preparation  of  any  documents  that  you  and  Csaki 
prepared  ? 

A.  No,  sir,  all  he  told  us  was  which  item  he 
wanted. 

Q.  And  so  far  as  you  knew,  he  was  entitled  to 
these  articles  when  the  veterans  did  not  want  them, 
isn't  that  correct?  A.     No,  sir. 

Mr.  Bonsall :     I  object  to  that. 

The  Court:  The  answer  is  ^'No,  sir."  If  you  ob- 
ject to  it,  [34]  it  may  go  out.  Do  you  wish  it  out  of 
the  record? 

Mr.  Bonsall :     Yes,  your.  Honor,  all  right. 

The  Court:     It  may  be  stricken. 
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Q,  (By  Mr.  Tramutolo) :  Did  you  have  any 
transaction  with  De  Bon  after  these  truck  transac- 
tions ? 

A.  No,  sir,  I  only  went  up  to  Eureka  there  to  ask 
for  a  job. 

Q.     Did  you  ever  correspond  with  liim? 

A.     Yes,  sir. 

Q.  And  what  was  the  nature  of  your  corre- 
spondence'? A.     It  was  in  reference  to  a  job. 

Q.     You  wanted  to  work  for  him'? 

A.     Yes,  sir. 

Q.  In  other  words  you  left  the  company  you 
were  working  for  in  Bakersfield.  A.     Yes,  sir. 

Q.  And  Bakersfield  was  similarly  in  the  market 
to  buy  anything  from  War  Assets  Mr.  De  Bon  was 
interested  in,  isn't  that  true? 

Mr.  Bonsall:  That  is  not  material  to  the  issues 
here. 

The  Court:     Sustained.    Sustained. 

Mr.  Tramutolo:  Did  you  ever  acquaint  Mr.  De 
Bon  with  any  irregularities  that  transpired  or  took 
place  between  you  and  Mr.  Csaki  at  any  time*? 

Mr.  Bonsall:  Well,  of  course,  the  way  that 
question  is  framed  it  calls  for  a  conclusion.  I  object 
to  it  in  that  form. 

The  Court:     I  will  overrule  the  objection.  [35] 

The  Witness:  Is  that  question  still  on  the  floor, 
sir? 

Tlie  Court:     You  may  answer  it. 

The  Witness:  Would  you  give  it  to  me  again, 
Mr.  Tramutolo'? 

The  Court :     Repeat  the  question. 
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Mr.  Tramutolo:     Does  your  Honor  want  it  read 
by  the  Reporter  ? 
The  Court:     Yes. 

(The  Reporter  read  the  last  question  by  Mr. 
Tramutolo.) 

A.  Just  to  the  fact  that  he  was  aware  that  the 
priorities 

Mr.  Tramutolo:     Just  a  moment. 

Mr.  Bonsall :     Let  him  answer. 

The  Court:     Let  him  answer.   Proceed. 

The  Witness :    ^that  the  priorities  that  I  was 

using  weren't  my  own.   He  was  aware  of  that. 

Q.  (By  Mr.  Tramutolo:)  That  the  priorities 
weren't  your  own?  A.     Yes,  sir. 

Q.  You  did  tell  him  you  would  have  to  use  veter- 
ans' priority? 

A.  That  was  the  only  way  we  could  purchase  the 
surplus  property  that  was  offered. 

Q.  And  so  far  as  you  knew  it,  that  was  the  legiti- 
mate legal  way  to  do  it?  A.     That  is  right. 

Q.  You  weren't  trying  to  put  anything  over  on 
the  government  or  defraud  or  fool  Mr.  De  Bon,  were 
you? 

Mr.  Bonsall :    That  is  argumentative,  your  Honor. 

The  Court:     Sustained.  [36] 

Q.  (By  Mr.  Tramutolo:)  Were  you,  or  did  you 
ever  acquaint  Mr.  De  Bon  that  you  were  doing  any- 
thing that  was  illegal  or  dishonest  in  the  acquire- 
ment of  these  trucks  ? 

Mr.  Bonsall :     Well,  may  it  please  the  Court 
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Mr.  Tramutolo:  This  man  is  familiar  with  the 
entire  War  Assets  procedure. 

Mr.  Bonsall :     What  did  he  do  ? 

]\ir.  Tramutolo:     This  is  a  cross-examination. 

The  Court :  I  will  allow  latitude  on  cross-exami- 
nation but  I  do  think  the  question  as  framed  is  ob- 
jectionable. I  will  sustain  the  objection. 

Q.  (By  Mr.  Tramutolo:)  All  right,  did  you 
ever  tell  Mr.  De  Bon  that  you  had  to  do  anything 
irregular  or  illegal  and  dishonest  to  get  these  trucks 
for  him  ? 

A.  No,  all  I  told  Mr.  De  Bon  was  that  all  that  I 
could  do  was  put  in  for  the  units  and  just  hope  to 
get  them,  that  was  all. 

Q.  And  you  did  that,  you  put  in  for  the  units, 
you  applied  for  them  % 

A.     Yes,  at  his  suggestion. 

Q.  When  you  put  the  application  in,  what  were 
you  told?  A.     By  War  Assets? 

Q.  War  Assets  or  anybody  connected  with  the 
government  for  the  disposition  of  these  trucks. 

A.  I  wasn't  told  anything  because  I  put  it  in  as 
a  mail  order  request,  and  you  could  submit  that  to 
anyone  in  AVar  Assets.  [37]  You  could  put  it 
through  the  mail,  and  whoever  gets  the  unit — I 
mean,  whoever  receives  the  mail  distributes  it  to 
that  unit  section  and  it  is  opend  there. 

Q.  Do  I  understand  you  to  say  you  forged 
Csaki's  name  in  order  to  get  this  equipment? 

A.  I  did  not  forge  Csaki's  name.  My  initials 
appear  on  the  bottom  of  that. 
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Q.     Csaki  was  entitled  to  this  property? 

A.     That's  right. 

Q.  And  after  acquiring  it,  he  disposed  of  it  to 
Mr.  De  Bon?  A.     After  he  acquired  it. 

Q.  In  other  words,  transfer  or  bill  of  sale  was 
given  by  War  Assets  to  Csaki  and  then  Csaki  gave  a 
bill  of  sale  to  Mr.  De  Bon,  but  first  Csaki  got  the 
property,  didn't  he? 

A.     It  had  to  be  issued  to  him,  yes. 

Q.  That  is  right.  Mr.  Hildebrand,  you  have  en- 
tered a  plea  of  guilty  in  this  matter,  have  you  not? 

A.     I  have. 

Mr.  Tramutolo:     That's  all. 

Redirect  Examination 
By  Mr.  Bonsall : 

Q.     One  other  question.  I  should  have  asked  it 

on  direct,  but  I  will  ask  leave  to  ask  it  at  this  time. 

Mr.  Tramutolo :     I  have  no  objection,  your  Honor. 

Q.  (By  Mr.  Bonsall)  :  The  |400  you  say  you  re- 
ceived from  Mr.  De  Bon,  what  happened  to  that 
money ;  did  you  keep  it  or  what  ?  [38] 

A.     No,  I  gave  Mr.  Csaki  $125  of  it. 

Q.    You  gave  Mr.  Csaki  $125 

No  other  questions. 

The  Court:     Mr.  Tramutolo? 

One  question.  Who  fixed  the  amount  of  $200  for 
each  unit  on  the  White  trucks  ?  Did  Mr.  De  Bon  fix 
the  amount  or  did  you? 

The  Witness :     I  don 't  recall,  sir,  which  one. 
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The  Court:  Did  you  have  any  discussion  of  the 
amount,  be  it  $100  or  $200?  It  must  have  been  re- 
solved in  some  fashion.   Who  fixed  it? 

The  Witness:  I  believe  it  was  Mr.  De  Bon  told 
me  how  much  they  were  worth  because  I  wasn't  too 
familiar  with  dealer's  characteristics  as  to  the 
amount  that  should  be  paid  off  for  each  unit,  so  I 
imagine  he  set  the  figure,  because  he  was  the  man 
with  the  money  and  I  didn't  have  the  money,  so  I 
guess  it  was  Mr.  De  Bon  that  actually  told  me  how 
much  the  units  were  worth  to  him. 

The  Court:  Did  he  indicate  to  you  what  you 
were  to  do  in  consideration  of  the  j)ayment  by  him 
to  you  of  something  like  $200  for  each  unit  % 

The  Witness:  No,  sir.  I  just  took  it  for  granted 
I  would  have  to  handle  the  paper  work  for  him  and 
the  necessary  steps  of  having  Oscar — I  mean  Mr. 
Csaki — sign  the  necessary  papers  for  him  to  procure 
the  units. 

The  Court:  Well,  without  the  intervention  of 
Csaki,  De  Bon  [39]  could  not  acquire  any  or  all  of 
these  units? 

The  Witness:     That  is  right,  sir. 

The  Court:  Or  without  the  intervention  of  the 
veterans'  priority,  De  Bon  could  not  acquire  any  or 
all  of  these  units? 

The  Witness:     No,  sir,  he  could  not. 

The  Court:     Could  you  independent  of  Csaki? 

The  Witness:     Of  Csaki?  • 

The  Court:     Yes. 
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The  Witness:    Yes,  sir,  but  I  wasn't  certificated 
for  the  same  items  Mr.  Csaki  was  certificated  for. 

The  Court:     So  it  was  impossible  for  you  to  ac- 
quire any  or  all  of  the  units  ? 

The  Witness :     At  the  time  War  Assets  had  given 
me  a  wrong  priority  slip. 

The  Court:    Why  did  you  go  to  work  for  War 
Assets  ? 

The  Witness :     I  was  to  work  for  them  at  first  in 
the  storage  and  inspection  division. 
The  Court :     At  Bakersfield  ? 
The  Witness:     No,  you  asked  why  I  worked  for 
War  Assets.  Well,  when  I  got  out  of  the  army  I  felt 
that  I  would  like  a  more  secure  job,   one  without 
unions,  because  I  was  always  out  on  a  picket  line 
here  and  there,  and  I  figured  I  may  as  well  get  in 
government  work.  I  liked  the  army  when  I  was  in  it, 
and  government  work  seemed  to  be  all  right  that  way. 
The  Court :     Did  you  disclose  to  Mr.  De  Bon,  the 
defendant  [40]  in  this  case,  that  you  were  dividing 
any  of  or  part  of  the  $400  or  any  of  the  sum  with 
Csaki? 

The  Witness :     I  believe  he  understood  it,  yes,  sir. 
The  Court:     Did  you  indicate  to  him  the  exact 
amount  of  $125? 

The  Witness:     No,   sir,   I   did  not  indicate   the 
amount. 

The  Court :     But  you  did  tell  him  you  were  divid- 
ing part  of  the  funds  ? 
The  Witness:     Yes,  sir. 
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The  Court:  Did  you  indicate  that  before  these 
transactions  had  been  consummated? 

The  Witness :     I  believe  it  was  after,  sir. 

The  Court:     After?    No  further  questions. 

Mr.  Bonsall :     No  further  questions. 

Mr.  Tramutolo:  Just  this  one  question.  When 
did  you  join  War  Assets?  Did  I  understand  you  to 
say  it  was  after  you  got  out  of  the  service  ? 

The  Witness :  No,  sir,  I  had  another  job  before  I 
went  to  War  Assets. 

Mr.  Tramutolo:     What  was  that  job? 

The  Witness :  I  worked  for  a  frozen  food  outfit 
down  on  Washington  Street,  Levi  &  J.  Zeddner 
Frozen  Produce. 

Mr.  Tramutolo:  Then  from  Levi  Zeddner  you 
went  to  War  Assets  ? 

The  Witness:     Yes,  sir.  [41] 

Mr.  Tramutolo:     That  is  all. 

Mr.  Bonsall :     No  further  questions. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  we 
have  reached  the  4:00  o'clock  hour  and  accordingly 
the  court  will  adjourn  until  tomorrow  morning  at 
ten  o'clock,  and  may  I  again  admonish  you  not  to  dis- 
cuss the  case  among  yourselves  or  permit  any  person 
to  converse  with  you  on  any  subject  of  the  trial  and 
not  to  form  or  express  an  opinion  thereon  until  the 
case  is  finally  submitted  to  you.  We  will  adjourn 
until  tomorrow  morning  at  ten  o'clock. 

(Thereupon,  at  4:05  p.m.,  an  adjournment 
was  taken  until  Wednesday,  July  30,  1947,  at 
10:00  o'clock  a.m.) 
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Wednesday,  July  30,  1947,  10:00  o 'Clock  A.M. 

The  Clerk :  United  States  of  America  vs.  Ed  De 
Bon,  on  trial. 

Mr.  Bonsall :     Ready,  your  Honor. 

Mr.  Tramutolo:     Ready. 

Mr.  Bonsall:     Call  Oscar  Csaki. 

Ml'.  Tramutolo:  Mr.  Bonsall,  may  I  ask  the 
Court's  permission  to  put  Mr.  Hildebrand  back  on 
the  stand  for  one  or  two  questions  ? 

The  Court:  May  it  be  stipulated,  gentlemen,  the 
jurors  are  all  present  in  the  jury  box? 

Mr.  Tramutolo :     I  so  stijDulate. 

Mr.  Bonsall:     So  stipulated. 

The  Clerk:  The  witness  on  the  stand  is  John 
Steven  Hildebrand,  heretofore  sworn. 

The  Witness :     No,  the  witness  is  Oscar  Csaki. 

Mr.  Bonsall :  My  mistake.  I  called  Mr.  Csaki  and 
Mr.  Tramutolo  wants  Mr.  Hildebrand  first. 

JOHN  STEVEN  HILDEBRAND 
recalled,  previously  sworn 

Further  Cross-Examination 

The  Clerk:  Your  name  is  John  Steven  Hilde- 
brand ? 

The  Witness:     Yes,  sir.  [43] 

The  Clerk:     Heretofore  sworn. 

Q.  (By  Mr.  Tramutolo):  Mr.  Hildebrand,  I 
didn't  quite  hear  yesterday.  You  were  about  to  ex- 
plain something  to  the  effect  that  you  had  filed  an 
application  for  goods  that  you  wanted  to  get,  you  and 
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Mr.  Csaki,  and  that  there  was  some  mistake  made  on 
your  application.    Was  that  the  substance  of  what 
you  testified  to  yesterday  ? 

Mr.  Bonsall:  Just  a  moment.  I  object.  I  don't 
tliink  it  is  germane  to  the  property  here  in  issue. 

Mr.  Tramutolo :     That  I  am  going  to  develop. 

The  Court :  I  will  allow  it  as  a  preliminary  ques- 
tion. 

A.  The  property  I  had  put  in  for  I  could  not 
get,  because  the  partner  I  had — well,  he  v/asn't  my 
partner,  he  was  the  man  I  was  working  for — had 
already  made  application  of  his  own.  Therefore,  the 
War  Assets  could  not  allow  two  veterans  in  the  same 
organization  to  file  applications;  one  of  us  had  to 
drop  out.  Therefore,  I  had  more  applications  that  I 
had  already  used;  therefore,  I  didn't  have  anything 
left  except  maybe  a  few  thousand  dollars  or  so  on 
my 

The  Court:  When  you  say  a  few  thousand 
dollars,  you  mean  the  quantum  in  merchandise  rather 
than 

The  Witness:     Yes. 

The  Court:  Have  in  mind,  ladies  and  gentlemen 
of  the  jury — If  I  am  incorrect,  correct  me — the  total 
outside  limitation  is  $25,000.  [44] 

The  Witness:     Yes,  sir. 

The  Court :  When  you  say  a  few  thousand  dollars, 
you  mean  you  might  have  allocated  to  you  that 
amount  in  merchandise? 

The  Witness :     That's  right. 

The  Court:     All  right. 
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The  Witness :  Therefore,  I  just  didn't  feel  that  I 
ought  to  go  through  with  any  more  of  the  appli- 
cation, and  they  were  pretty  much  on  the  hard  side 
about  me  getting  anything  out  of  it,  being  that  I 
knew  everybody  down  there,  figuring  that  I  might 
go  ahead  and  say,  "Well,  how  about  letting  me  in 
on  the  dope,  or  something  else  on  any  sale,"  which 
I  didn't  do,  because  I  just  took  everything  as  it 
w,as  on  sale.  That  was  all  I  knew,  whatever  sale 
was  presented  do\vn  there.  That  was  what  I  par- 
ticipated in,  but  as  it  was  I  didn't  participate  in 
anything  but  dealers'  sales  for  this  fellow  I  was 
working  for.  | 

Q.  (By  Mr.  Tramutolo)  :  Who  were  you  work- 
ing for  at  the  time?  A.     Tom  P.  Mee. 

Q.  The  man  that  you  testified  about  in  Bakers- 
field?  A.     That's  right. 

Q.  And  he  was,  as  I  believe  you  testified,  buying 
surplus  materials'?  A.     That's  right,  sir. 

Q.     Property  from  War  Assets? 

A.     That's  right,  sir. 

Q.  And  you  were  on  the  lookout  for  goods  he 
was  interested  in?  [45] 

Mr.  Bonsall:  I  don't  see  how  that  is  material 
to  this  issue. 

The  Court:  I  think  so,  comisel.  I  can  see  the 
materiality. 

Q.  (By  Mr.  Tramutolo)  :  When  you  say  you 
didn't  go  through  with  the  application  to  get  the 
trucks  involved  here,  it  was  because  you  had  ex- 
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hausted  your  twenty-five  thousand  you   were   en- 
titled to  in  the  way  of  goods  from  War  Assets,  all 
but  $2000,  is  that  correct? 

A.  No,  I  wouldn't  say  that.  I  don't  recall  the 
exact  amount. 

Q.  Well,  approximately  how  much  had  you  exer- 
cised of  the  $25,000,  just  approximate?  You  don't 
have  to  be  exact  to  a  dollar,  or  in  cents,  Mr.  Hilde- 
brand, just  the  best  of  your  recollection. 

A.     Just  about  $2000. 

Q.  In  other  words,  you  had  exhausted  or  had 
'Bed  up  twenty-three  thousand,  approximately? 

A.     That's  about  right. 

Q.  And  the  reason  you  wanted  the  applications 
•.^or  these  trucks  to  go  through  Mr.  Csaki  is  that  he 
I'ad  not  exercised  any  portion  of  his  twenty-five 
f  lousand  to  which  he  was  entitled,  is  that  right? 

A.     That's  right. 

Q.     How  long  had  you  known  Mr.  Csaki? 

A.  I  had  known  Oscar  ever  since  we  went  to 
service  together  January  27,  1941.  [46] 

Q.    You  were  in  the  service  together? 

A.     That's  right,  sir. 

Q.     In  the  same  organization? 

A.     That's  right. 

Q.  I  see,  and  were  you  and  Csaki  residents  of 
San  Francisco  or  this  locality  ?  A.     Yes,  sir. 

Q.  Was  your  first  acquaintance  with  him  when 
you  went  in  the  Army,  or  had  you  known  him 
previous  to  that? 

A.     The  first  acquaintance  was  in  the  service. 
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Q.  Did  you  have  any  dealings  with  Mr.  Csaki 
while  you  were  with  War  Assets  or  after  you  left 
War  Assets? 

A.     No,  sir,  only  your  mentioned  deal  here. 

Q.     The  trucks  in  this  case?  A.    Yes,  sir. 

Q.  Had  you  mentioned  to  Mr.  Csaki  that  you 
were  going  to  prepare  any  documents  whatsoever 
using  his  name? 

A.  I  mentioned  to  him  after  I  had  prepared  the 
documents. 

Q.  Mow,  the  document  that  you  prepared  which 
you  signed  Oscar  Csaki 's  name  to  is  merely  the 
order,  is  it  not,  to  get  the  goods  whenever  they  may 
he  located? 

:   It  is  a  request  for  War  Assets  to  participate  in 
that  particular  sale. 

Q.  What  was  the  document  which  you  had 
signed  ?  Is  that  a  requestion  or  is  that  the  final  docu- 
ment which  gives  you  the  goods  [47]  or  enables  you 
to  get  the  goods? 

A.  ISTo,  I  could  not  find  any  document  that  had 
his  name  \\a'itten  on  it  on  any  form  from  War  As- 
sets. That  had  to  be  signed  by  himself.  The  only 
thing  I  could  possibly  sign  v/ould  be  that  mail  order 
request,  and  I  initialed  that. 

Q,'  In  other  words,  the  mail  order  request — will 
you  explain — I  think  you  understand  it  better  than 
I  do.  I  might  be  misleading  you.  Personally,  I  don 't 
want  to  mislead  you  or  the  jury  or  the  court.  Wliat 
is  the  mail  order  request?  What  effect  has  that 
when  it  is  signed? 
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A.  Well,  when  it  is  signed  and  sent  in  to  War 
Assets  it  is  just  a  declaration  that  you  are  inter- 
ested in  those  particular  items  enumerated,  and  you 
can  stipulate  as  to  the— if  I  can  have  a  brochure 
I  can  explain  something. 

Q.     Would  the  document,  itself,  help  you? 
A.     Pardon  me? 

Q.  Would  the  documents,  themselves,  help  you, 
or  would  the  brochure  be  the  best  ? 

A.  The  brochure  would  be  much  better.  Is  it  all 
right  if  I  show  the  jury,  sir? 

The  Court:     If  there  is  any  occasion  for  it. 
The  Witness :     Well,  on  the  l^rochures  there  is  an 
item  column,  a  tag  number  column — well  each  one 
of  these  item  numbers  and  tag  numbers  is  put  down 
on  this  mail  order  request.   It  is  just  the  items  you 
are  interested  in  in  this  catalog  and  that  [48]  goes 
on  the  mail  order  request,  and  it  is  sent  in,  and  you 
don't  know  whether  you  are  going  to  get  those  items, 
or  not.  It  is  acted  upon  on  a  system  the  War  Assets 
has  set  up  for  each  one  of  their  sales.  It  is  directed 
by  a  person  at  the  head  of  the  auditorium,  or  wher- 
ever the  sale  may  be  conducted,  and  he  calls  out  by 
case  number,  which  is  on  the  pink  slip  that  the  comi- 
sel  there  showed  the  jury  yesterday,  that  gives  you 
a  certain  priority.    That  is  where  your  priority  is 
based,  and  it  is  set  up  so  that  with  that  priority 
number  that  you  have  at  the  top  of  that  pink  slip, 
that  is  how  they  give  you  an  order  on  whatever 
items  you  have  requested  on  that  mail  order  request. 
But  if  you  haven't  got  a  high  enough  priority  num- 
ber, well,  in  order  words,  the  numbers  are  lower. 
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the  lower  the  number  the  greater  your  priority  is, 
but  the  higher  your  number  the  less  priority  you 
have,  because  the  way  the  veterans  have  filed,  War 
Assets,  was  according  to  case  number.  That  is  this 
number  I  am  explaining  to  you  now,  and  they  pre- 
sented themselves  with  their  information  of  what 
they  wanted,  and  this  priority  number  was  given  to 
them  at  that  particular  time.  Then  when  they  pre- 
sented that  at  any  of  the  sales,  whatever  number 
they  presented  to  them,  whatever  item  they  wanted, 
they  took  right  down  the  list  the  lowest  case  num- 
ber, and  the  lowest  case  number  got  the  item  if  more 
than  one  veteran  wanted  the  item,  but  in  the  case  of 
these  units  mentioned  here — I  mean  the  Chevrolet — 
that  was  an  after-the-sale  unit.  The  other  three  [49] 
were  just  given  to  us  through  the  chance  that  we 
took  on  this  brochure. 

Q.  (By  Mr.  Tramutolo)  :  Let  me  show  you 
Grovernment 's  Exhibit,  Mr.  Hildebrand,  No.  5.  This 
is  k'aown  as  the  mail  order  request  for  surplus  prop- 
erty. The  signature  on  that,  is  that  your  signature, 
or  Oscar  Csaki's? 

A.     That  is  my  signature. 

Q„  Your  signature,  and  this  is  the  document  you 
are  now  talking  about,  or  trying  to  ex]")lain  to  the 
jury,  War  Assets  Administration  SF  29,  the  form 
known  as  the  mail  order  request  for  surplus 
property?  A.     Yes,  sir. 

Q.  And  this  has  to  do  with  the  three  White 
trucks,  or  I  think  it  is  referred  to  in  the  indictment 
as  Wliite  trucks;  is  that  correct? 

A.     That's  right. 


United  States  of  America  75 

(Testimony  of  Jolin  Steven  Hildebrand.) 

Q.  Did  you  also  file  a  similar  form  for  the 
Chevrolet? 

A.     Yes,  sir,  there  is  another  one  just  like  that. 

Q.  When  you  filed  the  form  for  the  Chevro- 
let   A.     When  did  I  file  that? 

Q.     Yes. 

A.  That  was  on  the  8th,  I  believe,  of  July,  if  I 
am  not  mistaken. 

Q.  Didn't  you  have  the  Chevrolet,  or  two  of 
them,  for  quite  some  time? 

A.  No,  sir.  They  were  offered  on  that  day,  I  am 
pretty  sure.  [50] 

Q.  Didn't  you  offer  them  to  other  people  before 
you  ever  knew  or  ever  saw  De  Bon? 

Mr.  Bonsall:     That  is  objected  to  as  irrelevant. 

The  Court:     Overruled. 

A.     I  don't  recall,  sir. 

Q.  (By  Mr.  Tramutolo)  :  Would  you  say  you 
didn't?  A.     I  don't  recall. 

Q.  Do  you  know  a  man  by  the  name  of  Mr.  Mur- 
phy, in  Oakland? 

A.  I  have  heard  of  Mr.  Murphy.  I  have  seen 
him  with  Mr.  De  Bon. 

Q.  Did  you  ever  offer  one  or  two  of  these  Chev- 
rolets,  these  trucks,  and  tell  Mr.  Murphy  you  had 
the  trucks  in  your  possession,  before  you  ever  talked 
to  Mr.  De  Bon?  A.     Did  I  tell  him? 

Q.    Yes. 

A.     Not  that  I  recall,  sir. 

Q.    Would  you  say  that  you  didn't? 

A.     I  don't  recall,  sir. 
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Q.  Would  you  say  that  you  did  not  have  these 
trucks  and  told  other  people  that  you  had  them  for 
more  than  two  months  before  you  ever  saw  De  Bon  ? 

A.  I  never  had  any  trucks  at  all,  I  mean  of  these 
Chevrolet  trucks. 

Q.  Didn't  you  put  in  an  application  for  one, 
yourself?  A.     Yes,  that  is  right. 

Q.     And  you  had  that  for  some  time,  didn't  you? 

A.     No,  I  didn't.  [51] 

Q.     When  did  you  acquire  that  truck? 

A.  I  believe  that  was  on  the  same  day  that  I  ac- 
quired the  Chevrolet  truck,  if  I  am  not  mistaken.  I 
don't  recall  exact  dates. 

Q.  Let  me  ask  you  again,  Mr.  Hildebrand,  didn't 
you  offer  one  or  two  Chevrolet  trucks  to  other  people 
than  to  Mr.  De  Bon  ?  A.     No,  not  that  I  recall. 

Q.  Well,  now,  you  add  a  qualifying  word,  not 
that  you  recall.  Would  you  say  that  you  didn't  or 
that  you  did?  A.     I  didn't. 

Q.     You  are  positive  of  that? 

A.     I  am  pretty  sure,  yes,  sir. 
■  Q.     Are  you  sure  of  it? 

A.     No,  I  didn't  offer  it  to  anyone  that  I  recall. 

Q.     Then  your  answer  is  that  you  didn't  offer  it 
to  anyone;  that  is  your  answer? 
■    A.     That's  right. 

Q.  Have  you  discussed  this  case  with  anybody, 
Mr.  Hildebrand  ? 

A.     Not  except  Oscar,  that's  all. 

Q.  You  have  talked  with  Oscar  about  your  testi- 
mony in  this  case?  A.     No,  not  exactly,  no. 
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Q.     What  ^Yas  your  conversation  with  Oscar?- 

A.  Well,  just  about  the  particulars  of  the  case, 
that  was  all. 

Q.  Well,  you  went  over  the  facts  of  this  case, 
didn  't  you,  with  [52]  him  ? 

A.    Well,  it  is  natural.  I  see  the  man  every  day. 

Q.  That's  all  I  want.  You  did  talk  to  him  and 
discuss  what  you  were  going  to  testify,  and  both 
exchanged  your  views'? 

A.  No,  we  didn't.  That  was  something  we  were 
going  to  be  truthful  about,  this  whole  thing.  We 
wouldn't  come  right  out  and  say,  ''You  are  going 
to  do  this  and  I  am  going  to  do  that."  I  want  to 
wipe  this  thing  clean. 

Q.  There  is  nothing  wrong  about  it.  I  am  asking 
if  you  talked  with  Mr.  Csaki. 

A.     Yes,  I  did. 

Q.  Didn't  you  discuss  the  nature  of  your  testi- 
mony with  him  ? 

A.  "The  nature  of  your  testimony"  takes  in  a 
big  scope. 

Q.  I  don't  want  to  argue  with  you.  You  just  an- 
swer the  questions.  If  the  Government's  representa- 
tive thinks  it  is  not  proper  he  will  protect  you  in 
that  matter.  Did  you  discuss  you.r  testimony  in  this 
case  with  Mr.  Csaki? 

A.  Well,  to  the  effect  that  I  was  going  to  tell  the 
truth,  yes. 

Q.  Well,  you  discussed  what  your  testimony  was 
going  to  be.  I  am  not  saying  whether  it  is  the  truth, 
or  not.   That  is  for  the  jury  to  determine. 
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A.     Yes,  sure,  discussed  it  with  him. 

Q.  Did  you  discuss  your  testimony  with  anyone 
else?    Didn't  you  discuss  it  with  your  lawyer? 

A.     Yes.  [53] 

Q.  Of  course  you  did.  That  is  natural.  Did  you 
discuss  it  Mdth  Mr.  Bonsall?  A.     Yes. 

Q.     Did  you  discuss  it  with  Mr.  Kennedy? 

A.     That's  right. 

Q.     Anybody  else  ? 

A.     No,  that's  about  all  I  can  recall. 

Q.  Did  you  discuss  it  with  Mr.  Dillon,  another 
member  of  the  FBI,  Federal  Bureau  of  Investiga- 
tion? 

A.  Dillon?  I  think  there  was  a  Mr.  Williams 
that  came  over  to  my  station  with  Mr.  Kennedy,  if 
I  am  not  mistaken. 

Q.     Did  you  discuss  it  with  Mr.  Williams,  also  ? 

A.  I  did  not  discuss  my  testimony  with  Mr.  Wil- 
liams, at  all.  He  was  just  there  present  with  Mr. 
Kennedy.  Whether  I  was  supposed  to  discuss  with 
him  or  not  I  couldn't  say. 

Q.  But  he  was  present  when  you  were  discussing 
your  testimony,  isn't  that  correct? 

A.  When  Mr.  Kennedy  was  giving  me  my  ques- 
tions, he  was  there,  yes,  but  it  wasn't  my  testimony. 

Mr.  Tramutolo:  I  am  going  to  ask  your  Honor 
to  admonish  him  to  answer  the  questions.  He  is  try- 
ing to  get  into  an  argumentative  state.  I  want  to 
avoid  that. 

The  Court:     All  right. 
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Q.  (By  Mr.  Tramutolo) :  All  I  want  you  to  tell 
the  court  and  jury  is  what  your  conversation  was, 
to  the  best  of  your  recollection.  [54]  I  haven't  the 
right  to  determine  whether  it  is  truthful  or  untruth- 
ful. They  determine  that.  Do  you  know  of  anyone 
else  that  you  discussed  this  case  with  outside  of  the 
gentlemen  I  have  enumerated?  I  never  took  them 
into  confidence  on  anything. 

Q.  You  have  discussed  it  with  your  family,  your 
wife?  A.     My  wife  knows  it,  sure. 

Q.  Those  are  all  people.  Did  you  discuss  it  with 
Mr,  De  Bon,  the  defendant  in  this  case? 

A.  Yes,  I  believe  I  did,  when  he  came  to  my 
station. 

Q.  Did  3^our  testimony  that  you  discussed  with 
any  of  the  people  in  the  case  vary  from  what  it  has 
been  here  in  this  trial?  A.     No,  it  did  not. 

Q.     You  told  them  all  the  same  thing? 

A.     That's  right. 

Q.  Just  what  you  testified  before  this  court  and 
jury? 

A.  I  am  pretty  sure,  yes,  sir;  to  the  best  of  my 
recollection. 

Q.  What  disposal  did  you  make  of  the  $23,000 
worth  of  property  that  you  bought  from  War 
Assets  ? 

Mr.  Bonsall:  I  object  to  that  as  immaterial.  It 
is  his  own  property.  The  property  in  issue  here  is 
that  of  Csaki. 

The  Court:     I  will  allow  it. 

The  Witness:     Is  the  question  still 
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Q.  (B}^  Mr.  Tramutolo)  :  Yes,  what  disposition 
did  you  make  of  it? 

A.     Of  the  $23,000  ?  [55] 

Q.  AYell,  approximately,  what  you  got;  you  ex- 
ercised that  much  credit  or  that  much  right  to  buy. 
What  did  you  do  with  the  property? 

A.     It  went  to  Mr.  Tom  P.  Mee. 

Q.     The  man  you  were  working  for? 

A.  That  was  before  we  were  called  to  War  As- 
sets about  our  condition  that  prevailed. 

Q.  When  you  exercised  the  right  to  buy  property 
as  a  veteran  you  resold  it  to  Mr.  Mee,  is  that  cor- 
rect? A.     Well 

The  Court:  Mr.  Hildebrand,  if  you  do  not  un- 
derstand the  question,  indicate  to  counsel  or  the 
court.   Read  the  question. 

(The  reporter  read  the  last  question.) 

A.  I  didn't  resell  it  to  Mr.  Mee.  I  exercised  my 
own  priority  on  our  behalf,  because  I  was  paid  a 
salary  plus  a  third  commission. 

Q.  Well,  let  me  follow  you.  You  put  in  an  appli- 
cation as  a  veteran  to  get  certain  property  from 
War  Assets?  A.     Yes.  [56] 

Q.  You  put  in  an  application  because  as  a  vet- 
eran you  are  entitled  to  certain  property  that  you 
applied  for?  A.     That's  right. 

Q.  And  you  at  that  time  were  working  for  Mr. 
Mee  in  Bakersfield?  A.     Yes. 

Q.     You  had  left  War  Assets?  A.     Yes. 
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Q.  And  you  came  up  here  from  time  to  time  to 
buy  things  that  Mr.  Mee  could  in  turn  dispose  of,  is 
that  correct? 

A.     Through  dealership  channel,  yes. 

Q.  In  other  words,  you  had  made  the  application 
and  you  did  get  the  property  and  the  property 
would  be  turned  over  by  Mr.  Mee  and  Mr.  Mee 
would  pay  you  a  commission  on  the  sale  of  the  prop- 
erty? A.     Yes. 

Q.     And  that  was  to  the  extent  of  $23,000? 

A.  No,  I  couldn't  get  $23,000.  There  was  only 
a  few  thousand  dollars  I  had  used  on  my  property. 

Q.  I  am  trying  to  ask  you  if  $23,000  worth  of 
property  or  credit  that  you  exercised,  I  am  asking 
you  what  you  did  with  that  property  after  you  ac- 
quired it  ?  Do  I  make  myself  understood  to  you,  Mr. 
Hildebrand? 

A.  No,  you  are  referring  to  $23,000  credit  I  had  ? 
I  didn't  have  that.  [57] 

Q.     You  had  credit  up  to  $25,000  to  start  with? 

A.     Yes,  to  start  with. 

Q.  And  I  understood  you  to  say  the  reason  you 
couldn't  apply  for  the  trucks  in  this  case  is  that 
you  had  exercised  all  but  $2,000  or  thereabouts? 

A.  That's  right,  I  applied  for  certain  things  and 
we  were  called  to  War  Assets  about  all  this  mixup 
and  they  told  us  that  we  had  to  do  this  and  that. 

Q.  In  other  words,  told  you  that  you  had  been 
operating  wrongly  and  you  had  no  right  to  dispose 
of  that  ? 
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A.  No,  they  didn't  tell  us  that.  If  it  was  disposed 
of,  they  could  do  nothing  about  that.  They  gave  us 
the  necessary  papers.  It  wasn  't  our  fault  they  made 
a  mistake. 

0.     I  see.    But  you  did  get  about  $23,000  worth 
of  property  from  War  Assets'? 
A.     No,  I  did  not. 
Q.     How  much  did  you  get? 

A.     I  could  enumerate  it. 

Q.  No,  don't  enumerate  it;  just  approximate  an 
amount. 

A.  It  was  approximately  about  $2,000  is  what  I 
got  on  property  until  we  were  told  not  to  operate 
any  more  under  the  condition. 

Q.  Well,  Mr.  Hildebrand,  I  thought  you  testi- 
fied that  all  you  had  left  on  your  right  to  purchase 
was  about  $2,000  at  the  time  that  these  trucks  were 
acquired  through  Mr.  Csaki.  Am  I  mistaken  as  to 
that?  [58] 

A.  My  partner,  Mr.  Mee,  I  should  say,  had 
already  acquired  on  his  own  priorities  certain 
property. 

Q.     (By  the  Court)  :     Mee  was  a  veteran? 

A.     Yes,  Mee  was  a  veteran. 

The  Court:  Counsel,  there  is  a  distinction  that 
is  quite  evident:   Mee  was  a  veteran. 

Mr.  Bonsall :     Yes,  and  in  business  for  himself. 

Q.  (By  Mr.  Tramutolo) :  You  and  Mr.  Mee 
were  together?  A.     Yes. 

Q.     Were  you  partners  or  just  working  for  him? 

A.     We  called  it  a  partnership. 
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Q.  Let  me  get  back  again  to  this :  Each  veteran 
had  a  right  to  purchase  $25,000  worth  of  surplus 
material.  A.     Yes. 

Q.  You  had  that  right  as  a  veteran;  Mr.  Mee 
has  that  right  as  a  veteran ;  Mr.  Csaki  had  that  right 
as  a  veteran.  Now,  the  $25,000  credit  that  you  had 
the  right  to  purchase,  how  much  of  that  $25,000  did 
you  exercise?  A.     $2,000  of  it. 

Q.     Only  $2,000?  A.     That's  right. 

Q.     And  you  had  $23,000?  A.     Left. 

Q.  I  had  it  the  other  way  around  and  I  am  mis- 
taken as  to  that  and  I  apologize.  Now,  the  $2000 
you  purchased,  what  did  you  [59]  do  with  that 
material  ? 

A.  Mr.  Mee  needed  a  laundry  for  his  ranch.  He 
has  a  36,000-acre  ranch. 

Q.  Well,  not  because  of  it,  but  who  did  you  dis- 
pose of  it  to  ? 

A.  He  wanted  a  Quonset  hut  which  was  about 
300,  and  a  laundry  which  was  about  250  and  this 
one  truck  I  got  which  was  about  1200.  That  is  about 
17  or  18,  and  I  bought  some  canvas,  a  tarpaulin, 
that  is  all. 

Q.  You  know,  prior  to  this  form.  Government 
Exhibit  14,  what  was  done  with  the  ambulance  and 
the  panel?  A.     Ambulance  and  the  panel? 

Q.  Yes,  on  Government  Exhibit  14  which  you 
filled  out. 

A.  I  don't  see  no  panel  on  here,  where  I  sold  the 
panel. 
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Q.     What  was  done  with  the  ambulance? 

A.     It  was  sold  to  another  fellow  in  Oakland. 

Q.     Will  you  read  that?   I  can't  read  that. 

A.     "One-half  ton  ambulance." 

Q.     What  is  after  ambulance? 

A.     ' '  Or  panel. ' ' 

Q.    AVhat  does  that  *' panel"  mean? 

A.     It  is  a  panel  side  truck. 

Q.     Is  it  an  ambulance  with  a  panel  side? 

A.  An  ambulance  could  be  referred  to  in  this 
case  as  a  panel  for  delivery  purposes. 

Q.  Now,  there  were  two  requisitions:  there  is 
"ambulance."  [60]  What  is  that  word— "or"? 

A.     "Or." 

Q.  "Panel  delivery  one-half,  three-quarter  or 
one  ton."  A.     Yes. 

Q.  Those  are  two  orders  on  one  line,  is  that  cor- 
rect: One  is  for  ambulance  and  one  is  for  a  panel 
truck  ?  A.     Yes. 

Q.     Is  that  one  and  the  same? 

A.     That  is  one  and  the  same. 

Q.  You  are  referring  to  the  ambulance  now, 
since  it  is  one  and  the  same  thing.  A.     Yes. 

Q.  All  right.  That  was  not  disposed  of  to  Mr. 
De  Bon,  was  it  ?  A.     No,  it  was  not. 

Q.  Now  the  jeep,  one-quarter  ton,  who  was  that 
disposed  of  to  ?  A.     To  a  fellow  in  Oakland. 

Q.     It  was  not  disposed  of  to  Mr.  DeBon,  was  it? 

A.     No,  the  only  items  were 

Q.  The  trailers,  one-quarter — what  is  that  ?  It  is 
in  your  handwriting. 
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A.     "One-half  or  three-quarter  ton  trailer." 

Q.     That  was  not  sold  to  Mr.  De  Bon,  was  it? 

A.     No. 

Q.     ''A  pickup  truck."  A.     No.  [61] 

Q.     ''A  dump  truck." 

A.     No — the  van  White  trucks. 

Q.  Three  van  White  trucks  were  disposed  of  to 
Mr.  De  Bon?  A.     That's  right. 

Q.  The  ambulance  was  disposed  of  to  somebody 
else  and  not  to  Mr.  De  Bon  ? 

A.     Yes.   May  I  say  something  here? 

Q.     Yes. 

A.  On,  I  believe,  these  two  dump  trucks  one-half 
or  two  and  a  half,  or  three  to  ten  ton,  that  priority 
was  used  for  the  Chevrolet  truck.  The  question,  one- 
half  to  two  and  a  half  to  three  to  ten  ton,  as  long 
as  you  had  a  priority  that  stated  one-half  and  so 
forth  on  it. 

Q.  I  see.  Did  you  handle  all  of  these  transactions 
with  these  other  people  the  same  way  3^ou  handled 
the  transaction  with  Mr.  De  Bon? 

Mr.  Bonsall :  I  object  to  that,  if  the  Court  please, 
as  incompetent,  irrelevant  and  immaterial. 

The  Court :     I  sustain  the  objection. 

Mr.  Tramutolo:     That's  all. 

Redirect  Examination 
By  Mr.  Bonsai]  : 

I  have  one  or  two  questions  I  would  like  to  ask, 
your  Honor. 

Q.  Mr.  Hildebrand,  tliis  man  Mee — what  is  his 
first  name?  A.     Tom  P.  Mee.  [62] 
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Q.     Was  lie  in  business  ? 

A.  He  has  his  father  who  was  in  business  and  he 
was  the  managing  director  of  California  Land  and 
Cattle. 

Q.     Where  was  his  place  of  business  ? 
A.     His  place  of  business  was  in  Los  Angeles, 
the  Union   Stockyards,  I  believe,   in  Los  Angeles 
and  the  warehouse  and  yard  that  Mee  had  at  Bakers- 
field  was  the  place  we  were  using  for  our  place  of 
business.  He  claimed  he  had  registered  the  business 
with  the  County  of  Bakersfield,  I  mean  the  City  of 
Bakersfield,  and  had  all  necessary  papers  all  ar- 
ranged at  Bakersfield  for  this  business. 
Q.     Did  that  business  have  a  name? 
A.     Yes,  sir. 

Q.     What  was  the  name  of  that  business! 
A.     California    Farm    Construction   and   Equip- 
ment Company. 

Q.     What  kind  of  merchandise  did  they  deal  in? 

A.     We  dealed  in  motors  and  things  for  the  farm 

that  farmers  could  use,  like  stationary  engines  for 

pumping,  and  so  forth,  that  we  could  get  through 

dealers'  channels. 

Q.     Were  you  interested  in  that  business,  and  if 
so,  in  what  way? 

A.     I  was  paid  salary  and  commission  and  ex- 
penses. 

Q.     How  long  had  the  business  been  in  operation? 
When  did  it  start? 

A.     It  started  in,  I  believe,  it  was  June. 
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Q.     June  of  what  year?  [63]  A.     1946. 

Q.  How  long  did  it  continue  in  business  %  Is  it  in 
business  yet? 

A.  It  continued  until  around  the  first  of  Sep- 
tember. 

Q.  Was  this  a  good  business  at  the  time  these 
priorities  were  exercised? 

A.  No,  sir,  it  was  not  for  the  simple  reason  that 
War  Assets  was  too  hard  to  deal  with.  Every  time 
you  get  something  from  War  Assets  they  would 
make  it  a  little  tougher  to  get  this  or  that,  or  they 
would  say  things  were  not  available  back  East. 
They  just  kept  tying  up  your  money  and  you 
wouldn't  get  anything  out  of  it. 

Q.  Just  one  more  question:  In  your  dealings 
with  the  Mee  Company,  were  you  certified  to  the 
War  Assets  Administration  as  what  is  known  as  a 
veteran  dealer?  A.     Yes,  we  were. 

Q.  In  these  transactions  with  Csaki,  vv^as  Csaki 
in  business?  A.     No,  sir. 

Q.     Is,  also, — was  a  veteran  dealer's 

Mr.  Tramutolo:  Just  a  moment.  I  object  to  the 
question,  if  your  Honor  please,  as  asking  for  a  con- 
clusion of  the  witness  and  an  opinion.  Whether  or 
not  he  is  or  is  not  a  dealer  would  be  determined  by 
their  rules  and  regulations.  I  ask  the  question  be 
stricken. 

Q.  (By  the  Court)  :  Was  he  registered,  to  your 
knowledge,  referring  to  Mr.  Csaki?  [64] 

A.     As  a  dealer,  Oscar  Csaki? 
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Q.     Yes. 

The  Witness:     No,  he  was  not. 

Q.  (By  Mr.  Bonsall) :  In  filling  in  this  Form 
66,  Government  Exhibit  14  in  evidence,  what  busi- 
ness did  you  state  Csaki  was  in?  You  may  take 
this  to  refresh  your  recollection. 

Mr.  Tramutolo:  I  submit,  your  Honor,  that  the 
document  itself  shows  what  representation  was 
made. 

The  Court:  He  said  he  made  it  up  and  it  was 
false.  You  might  read  the  first  part  of  the  docu- 
ment. 

Mr.  Bonsall:     Yes. 

"Description  of  enterprise:  Pickup  delivery  of 
scrap  iron  to  different  disposal  yards.  Pickup  of 
mattresses  and  pillows  from  commercial  ships  for 
disinfecting  purposes — handling  of  all  types  waste 
materials  and  products  claimed  junk  or  unservice- 
able." 

Q.  Was  Csaki  in  that  business  at  the  time  you 
filled  that  in  *?  A.     No,  sir. 

Q.  Had  he  ever  been  in  that  business  for  him- 
self? A.     No,  sir. 

Q.  When  was  it  you  said  you  first  met  Mr.  De 
Bon?  I  want  to  clear  up  something  here. 

Mr.  Tramutolo:  I  submit  the  testimony  is  al- 
ready in.   He  said  the  latter  part  of  June  of  1946. 

The  Court :     I  will  allow  it.  [65] 

Mr.  Bonsall :  I  will  withdraw  that  question,  your 
Honor.  Was  the  date  you  first  met  Mr.  De  Bon 
the  same  date  as  that  on  which  you  filled  in  this 
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Mr.  Tramiitolo:  Just  a  moment,  I  object  to  that 
on  the  gromid,  if  your  Honor  please,  it  is  not  proper 
redirect  examination. 

Mr.  Bonsall :  I  am  recalling  him  as  a  witness,  so 
far  as  that  is  concerned. 

The  Court:  It  is  not  proper  redirect  examina- 
tion. 

Mr.  Bonsall :  If  the  Court  please,  I  am  recalling 
him  as  my  witness. 

The  Court :  Well,  of  course,  you  may  recall  him 
as  your  own  witness,  but  I  think  the  question  has 
been  already  covered.  I  will  allow  it. 

Mr.  Bonsall :  Will  you  read  the  question  as  far 
as  I  got? 

(Record  read.) 

Q.     (By    Mr.    Bonsall,    Continuing)  :     from 

War  Assets  Administration,  and  referring  to  Gov- 
ernment Exhibit  5  in  evidence,  and  requisitions 
for  the  three  White  trucks  or  the  requests  for 
three  White  trucks,  w^as  it  the  same  date  ? 

Mr.  Tramutolo:  I  object  to  the  question  on  the 
ground  that  it  is  leading  and  suggestive,  it  is  not 
cross-exammation  of  anything  that  he  has  testified 
to,  or  proper  redirect  examination.  The  testimony 
is  already  in.  I  think,  respectfully,  that  the  prose- 
cution, Mr.  Bonsall,  is  trying  to  fix  a  different  [66] 
date  than  he  has  already  testified  to  and  I  make 
the  objection  on  that  ground  that  the  testimony  is 
already  in. 

The  Court:     I  sustain  the  objection. 

Mr.  Bonsall :     No  further  questions. 
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Recross-Examination 

By  Mr.  Tramutolo : 

Q.  Just  this  one  final  question,  Mr.  Hildebrand: 
Did  I  understand  you  to  say  in  response  to  a  ques- 
tion His  Honor  asked  you,  that  Mr.  Csaki  was 
not  listed  as  a  dealer  with  War  Assets'? 

A.     He  was  not ;  he  was  a  veteran. 

Q.     He  was  a  veteran  ?  A.    Yes. 

Q.     Were  you  listed  as  a  dealer  ?  A.     Yes. 

Q.     And  are  you  still  so  listed*? 

A.     I  don't  believe  so. 

Q.     Wlien  were  you  taken  off,  do  you  know? 

Mr.  Bonsall :     That  would  be  immaterial. 

Mr.  Tramutolo :     All  right. 

Q.  You  were  a  dealer  at  the  time  you  met  Mr. 
De  Bon,  is  that  correct "?  A.    Yes. 

Mr.  Tramutolo:     That  is  all. 

Mr.  Bonsall :     That  is  all. 

Q.  (By  the  Court)  :  Mr.  Hildebrand,  one  ques- 
tion. [67]  A.     Yes. 

Q.  When  you  informed  Mr.  De  Bon,  as  you  tes- 
tified, that  you  had  given  to  Csaki  $125,  did  you  tell 
him  the  reason? 

A.     I  don't  recall  whether  I  did  or  not. 

Q.     Was  there  any  discussion  about  the  $125. 

A.     I  may  have  had  a  discussion  and  said  that  if 
I  used  his  priority  he  should  have  something. 
The  Court :     I  have  no  further  questions. 
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called  as  a  witness  in  behalf  of  the  Government, 
sworn. 

The  Clerk:  State  yonr  name  to  the  Court  and 
jury. 

A.     Oscar  Csaki. 

Direct  Examination 
By  Mr.  Bonsall : 

Q.    Where  do  you  live,  Mr.  Csaki? 

A.     75  Rotteck  Street,  San  Francisco. 

Q.  Did  you  ever  serve  in  the  Second  World 
War?  A.     Yes. 

P      Q.     Were  you  honorably  discharged? 

A.    Yes. 

Q.     Where  are  you  employed  at  the  present  time  ? 

A.     The  Emporium. 

Q.  How  long  have  you  been  employed  by  The 
Emporium  ? 

A.  About  ten  years,  including  the  five  years  in 
service. 

Q.  With  the  exception  of  the  time  you  were  in 
the  army,  were  you  in  the  employ  of  anybody  else? 

A.     No. 

Q.  During  that  time  were  you  ever  in  business 
for  yourself?  A.     No. 

Q.  During  what  period  of  time  were  you  in  the 
army? 

A.     January  28,  1941,  until  October  26,  1945. 

Q.     Do  you  know  Mr.  Hildebrand  ?  A.     Yes. 

Q.     Do  you  know  Mr.  De  Bon? 

A.     I  met  Mr.  De  Bon. 
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Q.  That  is  the  gentleman  sitting  in  back  of  Mr. 
Tramutolo,  is  that  correct?  A.     Yes. 

Mr.  Bonsall:  Is  that  so  stipulated,  counsel,  that 
he  is  referring  to  the  defendant? 

Mr.  Tramutolo:     Yes. 

Q.  (By  Mr.  Bonsall)  :  Did  you  ever  make  ap- 
plication to  the  War  Assets  Administration  for  a 
priority  to  purchase  any  surplus  properties — either 
the  War  Assets  Corporation  or  the  War  Assets 
Administration?  A.     Yes,  I  did. 

Q.  When  was  the  first  time  you  made  such  an 
application — the  very  first  time? 

A.     December  of  1945. 

Q.  Now,  I  show  you  Government  Exliibit  13 
purporting  to  be  a  veteran's  application  for  the 
purchase  of  surplus  property  and  [69]  property 
purporting  to  be  signed  by  Oscar  Csaki,  and  I  ask 
you  if  you  filled  in  that  form  and  signed  the  same. 

A.     Yes. 

Q.     Were  you  interviewed  by  the  verifier? 
=  A.     Yes. 

Q.  Were  priority  certificates  issued  to  you  for 
the  property  mentioned  in  this  Government  Exhibit 
13?  A.     I  received  that. 

Q.  Now,  did  you  receive  a  single  item  of  the 
property  called  for  in  this  application? 

A.     No. 

Q.     At  any  time?  A.     No. 

Q.  Did  you  at  any  time  later  make  application 
for  any  surplus  property  to  the  War  Assets  Ad- 
ministration or  the  War  Assets  Corporation? 

A.     Yes. 
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Q.     When  was  that? 

A.     That  was  in  March. 

Q.     March  of  1946?  A.     March  of  1946. 

Q.  Now,  I  show  you  this  Government  Exhibit 
No.  14  ill  evidence  purporting  to  be  the  application 
of  Oscar  Csaki  for  certain  property,  being  veter- 
an's application  for  surplus  property,  and  I  ask 
you  if  that  is  your  signature  on  the  back  of  it.  [70] 

A.     Yes. 

Q.     Was  this  form  entirely  filled  in  by  you? 

A.     Parts  1,  2,  3,  4  and  5  were. 

Q.     I  want  to  read  those  parts  again. 

A.     Yes. 

Mr.  Bonsall  (Reading):  "Part  1:  Applicant — 
Oscar  Nmi  Csaki.  Mailing  address — 75  Rotteck 
vStreet.  Telephone  number — EL-2460,  San  Francis- 
co, 12,  California." 

Mr.  Trarautolo:  Stipulated  that  EL  or  ELK 
means  Elkridge? 

Mr.  Bonsall :  We  can  stipulate  on  that.  We 
won't  worry  about  that.  You  have  been  very  good 
on  stipulations,  counsel. 

Mr.  Trarautolo:  Anything  you  want  I  will  give 
you. 

Mr.  Bonsall.     Another  application  has  been  filled 
in  on  this  form  SWPC  m : 

''Indicate  place  and  date  of  filing — 1355  Market 
Street.  December,  1945.  Trade  name  of  enterprise — 
Csakidson  Salvage  Company.  Address  of  enter- 
prise— 75  Rotteck  Street.  San  Francisco.  Cali- 
fornia." 
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Is  that  all  that  you  filled  in  on  that  form? 

A.     And  my  signature. 

Q.  Do  you  happen  to  know  who  filled  in  the  rest 
of  this  form?  A.     No,  I  don't. 

Q.  Did  you  ever  furnish  the  information  to  any- 
one for  the  description  of  the  property  set  forth 
in  this  form  ?  A.     No,  I  never [71] 

Q.  Did  you  furnish  the  information  in  No.  9 
of  this  form  that  you  were  to  be  taken  in  as  a 
partner  in  your  father's  business  at  that  time,  at 
the  time  the  form  was  filled  in? 

A.     Form  No.  9  ? 

Q.     Yes.  A.     May  I  see  it  please? 

Q.     Yes.  A.     No. 

Q.  Did  you  have  a  conversation  with  Mr.  Hil de- 
brand  before  this  form  was  filled  in?  A.     Yes. 

Q.     When  did  you  have  that  conversation? 

A.     I  believe  in  March. 

Q.     March  of  1946?  A.     March  of  1946. 

Q.  Was  it  several  days  or  a  month  or  early  in 
March  that  you  had  this  conversation? 

A,     It  was  early  in  March. 

Q.  What  conversation  did  you  have  with  him 
at  that  time — or,  first,  who  was  present? 

A.     I  went  over  to  Hildebrand 's  house 

Q.     First,  who  was  present  at  the  conversation? 

A,     Hildebrand  and  I. 

Q.     Where  was  the  conversation? 

A.     In  Hildebrand 's  house.  [72] 

Q.     And  the  date,  as  near  as  you  can  fix  it? 

A.     The  first  week  in  March. 
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Q.  What  conversation  did  you  have  with  Mr. 
Hildebrand  at  that  time? 

Mr.  Tramutolo:  Just  a  moment,  before  that  is 
answered,  if  your  Honor  please.  I  object  to  any 
such  testimony  on  the  ground  that  any  testimony 
he  might  give  would  only  affect  this  witness  and 
Mr.  Hildebrand  and  would  not  be  binding  on  the 
defendant  De  Bon  and  is  therefore  immaterial  and 
also  incompetent. 

Mr.  Bonsall :  Unless  the  Court  feels  the  con- 
spiracy has  been  established. 

The  Court:  I  think  there  is  sufficient  proof  of 
the  corpus  delicti  on  that.   I  will  allow  it. 

Mr.  Tramutolo:  As  I  understand,  the  Circuit 
Court  for  this  Circuit  has  laid  down  the  rule  that 
it  is  no  longer  required  that  exceptions  be  taken? 

The  Court :     That  is  correct. 

Mr.  Bonsall :     Will  you  read  the  question,  please  ? 

(Question  read.) 

Q.  (By  Mr.  Bonsall)  :  Tell  us  what  Mr.  Hilde- 
brand said  and  what  you  said,  as  near  as  you  can 
remember. 

A.  Hildebrand  asked  me  if  I  would  fill  out  an 
application  for  some  ambulances  and  jeeps,  and 
since  I  had  no  use  for  them,  although  I  wanted  a 
truck  for  my  father's  business,  I  said  to  Hildebrand 
that  I  never  cared  for  any.  He  said,  "Go  ahead, 
fill  out  the  application.  You  might  need  one."  I 
said,  "I  don't  need  that  and  you  will  probably  sret 
in  trouble."  But  T  felt  he  knew  what  he  was  doir^. 
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He  said  it  was  all  legal  and  he  says,  "Will  you  fill 
out  the  application  for  me?"  So  we  stopped  right 
there.  A  few  days  later  he  asked  me  to  come  down 
to  his  office  and  fill  in  the  application,  so  the  fol- 
lowing morning  I  went  to  have  lunch  at  eleven 
o'clock  and  I  went  down  there  at  11:00  o'clock. 

Q.    What  address  was  that  where  you  went? 

A.  I  believe  it  was  1540  Market  Street.  I  went 
over  to  Johnny's  office. 

Q.     (By  the  Court)  :     Now,  who  is  Johnny? 

A.  Hildebrand's  office.  And  he  gave  me  this 
form  and  he  asked  me  to  fill  it  out.  Well,  I  filled 
out  the  first  five  parts  and  I  can't  remember  exactly 
what  type  of  merchandise  was  in  there.  I  was  in  a 
hurry  so  I  filled  out  the  first  five  parts  and  he  took 
me  over  to  the  certifier  and  I  waited  in  line  and  the 
certifier  asked  me  if  this  w^as  the  merchandise  I 
wanted  and  I  said  yes,  and  I  believe  he  stamped  it 
and  I  went  back  and  saw  Hildebrand  and  he  gave 
me  some  pink  slips 

Q.  (By  Mr.  Bonsall) :  Who  gave  you  pink 
slips  1 

A.  Hildebrand.  He  received  them  from  the  girl 
at  the  desk  there. 

Q.     Yes. 

A.  As  it  was  getting  late,  I  asked  Hildebrand 
if  he  would  fill  [74]  out  the  rest  for  me  because  I 
had  to  go  back  to  work.  So  I  handed  him  the  pink 
slips  and  he  said  he  would  take  care  of  it  and  I  left 
him  and  went  back  to  The  Emporium. 
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Q.  Now,  all  of  these  articles  called  for  in  this 
Government  Exhibit  14  in  evidence,  this  jeep  one- 
quarter  ton,  was  that  acquired  on  your  priority,  to 
your  knowledge'?  A.     Yes. 

Q.  Do  you  know  anything  about  these  trailers, 
the  quarter  ton  trailers'?  Were  they  acquired  on 
your  priorities  ? 

A.     I  learned  they  were  purchased  later  on. 
Q.     Do  you  know  about  this  pickup  truck  being 
purchased  on  your  priority? 
A.     Learned  that  later  on. 
Q.     And  these  dump  trucks'? 
A.     Well,  I  know  some  ambulances  were  bought. 
Q.     When  did  you  hear  about  the  purchase  of 
these  different  properties — what  date  ? 

A.  I  couldn't  say  the  date.  I  would  say  later 
on  in  March — perhaps  four  or  five  days  after  I  filled 
out  the  form,  or  later. 

Q.     How  did  you  hear  about  it '? 
A.     Hildebrand  told  me  he  had  purchased  some 
ambulances. 

Q.  I  see.  When  was  the  next  time  you  saw  Hil- 
debrand after  this  time  you  signed  this  Exhibit  No. 
14  on  March  23 — when  was  the  next  time  you  saw 
him '? 

A.  Well,  Hildebrand  and  I  live  close  together 
and  we  usually  [75]  visit  and  I  saw  him  quite  often 
after  that. 

Q.  Did  you  have  any  talk  with  him  about  exer- 
cising veteran's  priorit}^  for  the  purchase  of 
property  *? 
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A.  In  May,  I  believe,  in  the  early  part  of  May, 
Hildebrand  wanted  a  jeep  and  I  advised  him  one 
night  over  at  his  house,  he  asked  me  if  I  would  get 
the  jeep  for  him.  He  wanted  it  for  his  own  per- 
sonal use  for  hunting  and  such,  and  as  a  personal 
favor  I  got  this  jeep  for  him. 

Q.  Did  you  have  any  other  conversation  with 
him  after  the  purchase  of  the  jeep,  regarding  the 
purchase  of  War  Assets  property? 

A.     In  July. 

Q.     What  time  in  July? 

A.     Oh,  I  would  say  the  first  part  of  July. 

Q.     Where  did  you  have  that  conversation? 

A.  I  can't  remember  whether  it  was  over  to  his 
house  or  over  the  phone. 

Q.     When  was  it?  A.     When? 

Q.     Yes.  ■  A.     July. 

Q.  What  time  in  July?  Can  you  fix  the  date  a 
little  better? 

The  Court:  We  will  take  a  recess  at  this  time, 
ladies  and  gentlemen  of  the  jury.  Please  bear  in 
mind  the  admonition  of  the  Court  not  to  discuss  this 
case  among  yourselves,  nor  permit  any  person  to 
converse  with  you  on  any  subject  connected  with 
the  trial,  nor  are  you  to  form  or  express  any  opin- 
ion on  the  case  until  it  is  finally  submitted  to  you. 
(Recess.)  [76] 

Mr.  Bonsall :  Stipulated  the  jury  is  all  present, 
your  Honor. 

Mr.  Tramutolo:     Likewise,  your  Honor. 
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Q.  (By  Mr.  Bonsall)  :  Now,  Mr.  Csaki,  calling 
your  attention  to  the  month  of  July,  1946,  did  you 
have  a  conversation  with  Mr.  Hilclebrand  during 
that  month  ?  A.     During  July  ? 

Q.     Yes.  A.     Yes,  I  did. 

Q.  JTiat  time  in  July  did  you  have  that  conver- 
sation with  him  ? 

A.  I  would  say  the  first  part  of  July,  perhaps 
the  first  w^eek  in  July. 

Q.     And  where  did  you  have  it  ? 

A.     It  was  either  at  his  house  or  over  the  phone. 

Q.  And  what  conversation  did  you  have  with 
him? 

A.  He  asked  me  if  I  would  put  an  application  in 
for  a  Chevrolet  truck,  and  I  asked  him  what  he 
wanted  a  Chevrolet  truck  for,  so  I  had  no  use  for 
it,  I  couldn't  use  it,  never  wanted  it.  He  said  he 
wanted  to  get  it  for  a  fellow  named  De  Bon,  a 
dealer  in  Eureka.  California.  I  told  him,  "Well,  I 
wasn't  supposed  to  take  these  trucks  and  give  them 
to  the  dealer,  because  they  be  sold,  and  I  could  get 
in  a  lot  of  trouble,  never  wanted  to."  Johnny  said 
everything  was  legal 

Mr.  Tramutolo:  Just  a  moment.  May  I  ask, 
your  Honor,  when  he  refers  to  "Johnny,"  if  he 
means  John  Hildebrand.  [77] 

The  Court:  John  Hildebrand:  Refer  to  the 
last  name. 

The  Witness :     All  right.  Judge. 

So  I  don't  remember  signing  for  it,  but  I  must 
have  gone  down,  because  my  signature  appears  on 
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the  proper  documents  to  purchase  the  Chevrolet 
truck.  Four  or  five  days  later  I  received  either  $15 
or  $25  for  the  purchase  of  the  truck. 

Q.     (By  Mr.  Bonsall)  :     From  whom? 

A.     From  Hildebrand. 

Q.     Where? 

A.     I  believe  over  at  his  house. 

Q.  Do  you  recall  whether  it  was  in  cash  or  check 
or  how?  A.     It  was  cash. 

Q.     Do  you  recall  what  kind  of  cash  it  was? 

A.     It  was  bills,  in  bills. 

Q.  When  was  the  next  time — oh,  yes,  did  Hilde- 
brand tell  you  where  the  money  came  from  at  that 
time? 

A.  Well,  he  said  he  would  give  me  that  money  as 
he:  had  sold  the  truck  to  De  Bon,  or  given  the  pri- 
orities to  De  Bon. 

Q.  When  did  you  next  have  a  conversation  with 
Hildebrand  ? 

A.     I  believe  a  few  days  later. 

Q.     Where  was  that? 

A.  I  believe  Hildebrand  phoned  me  and  asked 
me  if  I  would  come  down  and  sign  an  application 
for  one  White  truck. 

Q.  Do  you  recall  when  that  was — a  few  days 
later,  you  said? 

A.     That  was  a  few  days  later.  [78] 

Q.     And  where? 

A.  I  believe  he  called  me  up.  And  I  told  him, 
''Well,  I  don't  want  a  White  truck,  I  can't  use  it, 
and  as  I  say,  we  will  get  in  a  lot  of  trouble." 
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So  he  told  me  he  wanted  me  to  get  this  truck 
for  De  Bon.  So  a  few  days  later  I  received  a  noti- 
fication from  War  Assets  stating  that  I  liad  three 
trucks,  three  White  trucks.  I  called  Hildehrand, 
told  him,  ''What  goes  on  here?  We  got  three  White 
trucks." 

So  he  said  the  Government  had  awarded  me  three 
White  trucks.  So  a  couple  of  days  later  Hildehrand 
phoned  me  and  asked  me  if  I  would  come  down  to 
War  Assets,  which  is  on  Van  Ness  Avenue — I  don't 
know  the  address — so  I  said,  ''All  right." 

So  I  was  supposed  to  meet  him  either  9:30  or 
10:00  in  the  morning.  I  can't  remember  if  Hilde- 
hrand brought  me  down  or  if  I  met  him  down  there. 
Anyway,  I  got  down  there,  met  Hildehrand,  and 
De  Bon  in  front  of  War  Assets  on  Mar — on  Van 
Ness  Avenue— — 

Mr.  Tramutolo:  I  stipulate  that  is  30  Van  Ness 
Avenue,  your  Honor,  so  there  will  be  no  dispute 
about  the  place. 

Mr.  Bonsall:  Thanks  for  the  additional  stipula- 
tion. 

Q.     Go  ahead. 

A.  I  was  handed  three  cashier's  checks.  Hilde- 
hrand told  me  to  take  the  checks  and  see  a  certain 
party  in  War  Assets,  and  she  would  give  me  the 
necessary  papers  to  fill  out. 

Hildehrand  and  De  Bon  waited  downstairs.  I 
went  upstairs,  [79]  saw  the  party,  filled  out  the 
bills  of  sale,  I  signed  them,  walked  over  to  the 
cashier's    cage,    presented   my    papers,    and    three 
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cashier's  checks.  She  stamped  them.  I  walked 
downstairs,  gave  the  bill  of  sales  to  De  Bon.  De  Bon 
asked  me  if  I  would  have  these  notarized  and  turn 
the  bill  of  sales  over  to  him,  I  said  "All  right. '^ 
We  walked  over  to  the  automotive  building,  which 
is  a  short  ways  from  War  Assets,  to  have  these 
notarized.  De  Bon  and  I  walked  in,  but  the  notary 
public  was  out,  but  there  was  a  girl  behind  the 
desk,  a  stenographer.  She  filled  the  pink  forms 
out  necessary  for  the  transfer.  Naturally,  there  was 
no  notary  public  there,  so  we  couldn't  have  them 
notarized,  so  De  Bon  and  I  walked  out,  met  Hilde- 
brand,  and  either  De  Bon  or  Hildebrand  said  there 
was  a  notary  public  in  the  City  Hall,  in  the  base- 
ment, so  we  walked  up  to  the  City  Hall.  Hilde- 
brand and  De  Bon  stayed  outside.  I  went  down- 
stairs, but  the  notary  public  was  out  to  lunch,  so 
I  learned  there  was  one  on  the  third  floor,  walked 
up  to  the  third  floor,  presented  the  papers,  they 
were  notarized,  I  came  do^^^lstairs,  met  De  Bon 
and  Hildebrand,  tiu'ned  the  paj^ers  over  to  them. 
As  it  was  getting  late  they  brought  me  back  to  the 
store,  and  I  went  back  to  work. 

Mr.  Bonsall:  I  have  here  three  photostatic 
copies  of  checks  drawn  by  the  Bank  of  America, 
payable  to  Ed  De  Bon — you  saw  that  before? 

Mr.  Tramutolo:  No,  I  didn't  see  them.  I  stipu- 
late that  these  are  photostatic  copies  of  the  originals, 
your  Honor,  no  [80]  objection  to  them. 

Mr.  Bonsall :  And  checks  that  were  turned  over 
to  him  by  Mr.  De  Bon  ? 

Mr.  Tramutolo:     Yes. 
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Mr.  Bonsall:  I  ask  that  they  be  marked  in  evi- 
dence as  Government's  Exhibits  next  in  order. 

The  Court:     So  ordered. 

Mr.  Bonsall:     This  is  dated  June  24,  1946 

Mr.  Tramutolo:     June  or  July,  Mr.  Bonsall? 

Mr.  Bonsall:  July  24,  1946.  It  is  No.  2818880, 
drav^n  by  the  Bank  of  America,  being  cashier's 
check  payable  to  Ed  De  Bon  in  the  sum  of  |3629, 
and  bearing  the  endorsement,  ''Pay  to  the  Order 
of  the  Treasury  of  the  United  States,  Ed  De  Bon." 
I  ask  that  be  marked  in  evidence. 

The  Court:     And  the  amount"? 

Mr.  Bonsall:  The  amount  was  given,  your 
Honor. 

The  Clerk:  The  amount  is  |3629  and  no  cents. 
The  exliibit  is  Government's  Exhibit  16  in  evidence. 

The  Court:     So  ordered. 

(The  document  was  marked  U.   S.   Exhibit 
16  in  evidence.) 

Mr.  Bonsall :  The  next  is  a  photostatic  copy  of 
a  cashier's  check  2818882,  dated  July  24,  1946, 
being  cashier's  check  of  the  Bank  of  America, 
payable  to  Ed  De  Bon,  in  the  amount  of  $36.29, 
bearing  or  purporting  to  bear  the  endorsement, 
"Pay  to  the  Order  of  the  Treasury  of  the  United 
States,  EdDe  Bon."  [81] 

Mr.  Tramutolo:  Did  you  say  $36.29'?  Isn't  it 
$3629? 

Mr.  Bonsall :  $3629.  I  am  asking  that  this  check 
be  marked  in  evidence  as  Government's  Exhibit 
next  in  order. 
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I  have  here  check  2818881,  being  a  photostatic 
copy  of  a  check  dated  July  24,  1946,  payable  to  the 
order  of  Ed  De  Bon,  a  cashier's  check  in  the  sum 
of  $3629,  and  purporting  to  bear  the  endorsement, 
*'Pay  to  the  Order  of  the  Treasury  of  the  United 
States,  Ed  De  Bon."  I  ask  that  that  be  marked 
Government's  Exhibit  in  evidence  next  in  order. 

The  Court:     So  ordered. 

Mr.  Tramutolo:  With  reference  to  the  pur- 
ported partner,  your  Honor,  I  want  to  state  there 
is  no  doubt  that  is  the  signature  of  Mr.  De  Bon. 
They  were  made  out  to  him  and  they  are  actual 
endorsements. 

The  Clerk:  The  last  two  are  Government's  Ex- 
hibits 17  and  18,  respectively. 

(The  documents  were  marked,  respectively, 
IT.  S.  Exhibits  17  and  18  in  evidence.) 

Q.  (By  Mr.  Bonsall) :  Now,  Mr.  Csaki,  I  show 
you  this  form,  being  mail  order  request  for  surplus 
property  dated  July  8,  1946,  and  purporting  to  be 
signed  by  Oscar  Crockey,  "J.  D.  H,,"  and  ask  you 
if  that  is  your  signature  on  there.  A.     No. 

Q.     Wlien  was  the  first  time  you  saw  that  form? 

A.     In  Mr.  Kennedy's  office.  [82] 

Q.  Had  you  ever  heard  of  it  before  you  saw  it, 
heard  about  the  transaction  before  you  saw  it? 

A.     Is  this  for  the  White  truck,  here? 

Q.     It  is  the  Chevrolet,  I  believe. 

A.  Well,  I  did  hear  about  it  at  the  time  he 
called  nie  up  and  asked  me  about  purchasing  the 
Chevrolet  truck. 
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Q.     On  what  date  was  that"? 
A.     That  was  in  July. 
Q.     After  it  had  been  executed? 
A.     You  mean  when  I  saw  this  ? 
Q.     You  saw  that  in  January,  I  think. 
Mr.  Tramutolo:     Just  a  moment.    He  dichi't  say 
January.   On  that  document,  there,  if  you  will  get 
the  right  date,  that  is  very  important. 
Mr.  Bonsall:     All  right. 

Mr.  Tramutolo :  I  suggest,  your  Honor,  that  the 
document,  itself,  would  be  the  best  evidence,  and 
any  interpretation  would  be  an  interpretation  of 
the  witness  or  counsel  for  the  Government. 

The  Court:     What  is  the  date  of  the  document? 
Mr.  Bonsall:     July  8th. 

Mr.  Tramutolo:  You  said  January.  That  was 
what  I  was  ol^jecting  to. 

Mr.  Bonsall :     My  question  was  when  he  first  saw 
it,  your  Honor,  which  is  vastly  different  from  the 
date  on  the  document.  [83] 
Mr.  Tramutolo:     Oh. 

Q.  (By  Mr.  Bonsall)  :  When  did  you  first  see 
this  document? 

A.  In  Mr.  Kennedy's  office.  I  believe  it  was 
around  perhaps  February. 

Q.     Of  what  year?  A.     Of  '47. 

Q.     Yes,   and  you  had   heard   about   this   trans- 
action before  you  saw  the  document?  A.     Yes. 
Q.     When  did  you  first  hear  about  this   trans- 
action?           A.     In  Julv  '46. 
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Q.  July,  1946,  was  it  before  or  after  the  date 
of  the  document?  A.     When  I  saw  that? 

Q.     When  you  heard  about  this  transaction. 

A.     It  was  before  I  saw  that  document. 

Q.  Before  you  saw  the  document,  but  had  the 
document  been  issued? 

A.     Well,  I  don't  quite  understand. 

Q.  Well,  you  had  a  talk  with  Mr.  Hildebrand 
about  this  transaction,  didn't  you? 

A.     That's  right. 

Q.    And  what  did  he  tell  you  ? 

A.     He  wanted  to  get  a  Chevrolet  truck. 

Q.     Well,  did  he  tell  you  what  he  had  done? 

A.    No. 

Q.    Did  he  tell  you  he  had  filled  a  form  in 

Mr.  Tramutolo:  Just  a  moment,  just  a  moment, 
Mr.  Bonsall.  I  don't  want  to  make  any  objection, 
but  don't  lead  the  witness.  That  is  the  objection  I 
make,  your  Honor. 

Mr.  Bonsall:  Of  course,  these  are  not  exactly 
friendly  witnesses. 

The  Court:  The  objection  is  sustained,  and  the 
jury  is  admonished  to  disregard  the  remark  of 
prosecution  counsel  that  the  witness  is  not  friendly. 

Q.  (By  Mr.  Bonsall)  :  Did  you  have  a  conver- 
sation with  Mr.  Hildebrand  regarding  his  having 
applied  for  a  Chevrolet  for  Mr.  De  Bon? 

A.    Yes. 

Mr.  Tramutolo :  Just  a  moment,  if  your  Honor 
please — it  is  all  right.    It  has  been  answered. 

The  Court:     You  mav  answer  that. 
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Mr.  Tramutolo:  The  objection,  your  Honor,  I 
wanted  to  make  is  that  these  questions  are  leading. 
I  don't  have  any  objection  to  all  of  the  conversa- 
tion. I  don't  care  what  the  conversation  is.  All  I 
am  objecting  to  is  that  the  question  is  leading. 

The  Court:  I  will  sustain  an  objection  to  any 
leading  question. 

The  Witness:     Do  I  answer  thaf? 

Q.     (By  Mr.  Bonsall)  :     Yes. 

A.  When  Hildebrand  called  me  up  about  the 
Chevrolet  truck,  before  that  I  never  saw  any  papers, 
or  after  that  I  never  saw  [85]  any  papers,  until 
Mr.  Kennedy  showed  them  to  me. 

Q.  I  see.  Now,  I  show  you  a  form  dated  7/8/46, 
Mail  Order  Request  for  certain  surplus  property, 
Government's  Exhibit  in  evidence  No.  5,  and  pur- 
porting to  be  signed  by  Oscar  Csaki,  and  I  will 
ask  you  if  you  signed  that.  A.     No. 

Q.     When  did  you  first  see  this  document? 

A.     In  Mr.  Kennedy's  office. 

Q.     At  what  time?  A.     In  February  '47. 

Q.  Now,  I  show  you  Government's  Exhibit  No. 
11,  entitled,  "Veterans'  Trucks  and  Trailers  For 
Sale  June  25  and  26, ' '  and  ask  you  if  you  have  ever 
at  any  time  seen  that  brochure. 

A.     I  believe  I  have. 

Q.     Or  a  similar  one? 

A.     A  similar  one  to  it. 

Q.  Did  you  ever  select  any  articles  from  this 
brochure  at  any  time  ?  A.     No. 
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Q.  Now,  I  show  you  this  brochure  dated — or 
Goverumeut's  Exhibit  No.  12  in  evidence,  entitled, 
"Northern  California  and  Nevada  Trucks  Over 
21/2  Tons  and  Truck  Tractors  For  Sale,"  and  ask 
you  if  you  ever  saw  that  or  a  similar  one. 

A.     I  have  seen  a  similar  one. 

Q.  Did  you  order  any  property  from  this, 
yourself?  [86]  A.     No. 

Q.  I  have  here  "Veterans'  Reference  Certifi- 
cate" in  the  name  of  Oscar  Csaki,  purporting  to  be 
in  the  name  of  Oscar  Csaki,  dated  March  27,  1946, 
bearing  the  notification,  "Certification  For  Veter- 
an's Preference  March  27,  1946,  War  Assets  Cor- 
poration, Descri23tion  of  Property,  3  each  Van 
Trucks,  1%  or  2i/2  or  3  or  4  ton,"  and  ask  you  if 
you  ever  saw  that  before.  A.     No. 

Mr.  Tramutolo:  Mr.  Bonsall,  what  exhibit  is 
that,  May  I  ask,  please? 

Mr.  Bonsall:     That  is  Exhibit  No.  6. 

Mr.  Tramutolo:     Government's  Exhibit  6? 

The  Clerk:     For  identification. 

Mr.  Bonsall:     For  identification,  all  right. 

Q.  Were  you  ever  paid  any  money  by  anyone 
for  your  service  in  connection  with  securing  the 
3  White  trucks'?  A.     Yes. 

Q.    When. 

A.  Oh,  I  would  say  approximately  four  or  five 
days  after  I  bought  those  trucks. 

Q.     Where? 

A.  I  ])elieve  it  was  over  at  Mr.  Hildebrand's 
house. 
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Q.     And  who  was  present? 

A.     Hildebrand  and  I. 

Q.     How  much  did  you  receive?  [87] 

A.     A  hundred  and  twenty  dollars. 

Q.  What  did  Hildebrand  tell  you  when  he  gave 
you  the  money,  if  anything? 

A.  He  just  said,  ''Here  is  a  hundred  and  twenty 
dollars  for  your  trucks,  for  the  use  of  your  priori- 
ties for  the  trucks  that  were  sold  to  De  Bon." 

Q.  Was  anything  said  at  any  time  prior  to  that 
by  Mr.  Hildebrand  concerning  your  being  paid  for 
your  priorities? 

A.     He  mentioned  I  might  profit  by  it. 

Q.     When  was  that?  A.     In  July. 

Mr.  Bonsall:  That's  all— Just  a  moment— ex- 
cuse me. 

Q.  By  the  way,  did  you  ever  see  this  Chevrolet 
truck  in  question  yourself?  A.     No. 

Q.  Did  you  inspect  it,  or  these  three  White 
trucks  ?  A.     No. 

Mr.  Bonsall:     That's  all. 

Mr.  Tramutolo:     Is  that  all? 

Mr.  Bonsall:     That's  all. 

Cross-Examination 

By  Mr.  Tramutolo : 

Q.  Mr.  Csaki,  when  did  you  first  realize  that 
you  had  violated  the  law? 

A.  Well,  Hildebrand  said  everything  was  legal. 
I  knew  it  wasn't  right.    Off-hand,  I  just  can't  say. 


110  Ed  Be  Bon  vs. 

(Testimony  of  Oscar  Csaki.) 

Q.  Did  you  realize  when  you  were  asked  by  Mr. 
Hildebrand  to  sign  any  documents  or  permit  him 
to  sign  any  documents  for  you  that  you  were  \do- 
latmg  any  law? 

A.     I  realized  it  was  not  the  right  thing  to  do. 

Q.  When  w^ere  you  first  told  you  were  violating 
the  law?  A.     When  was  I  told? 

Q.     Yes. 

A.     I  believe  around  February  '46, — '47. 

Q.  In  other  words,  long  after  these  transactions 
had  taken  place  you  were  acquainted  with  the  fact 
that  you  had  violated  some  law? 

A.     That's  right. 

Q.  Prior  to  that  you  didn't  believe  you  had 
violated  any  law?  A.     That's  right. 

Q.  You  had  a  conversation  with  Mr.  Hildebrand 
and  let  him  sign  any  documents,  believing  it  was 
all  right,  is  that  correct?  A.     Yes. 

Q.  In  other  words,  you  testified,  as  I  remember 
on  direct  examination,  that  it  was  getting  late  one 
night  and  you  had  some  forms  for  things  you  had 
api3lied  for,  and  you  let  Mr.  Hildebrand  go  ahead 
and  sign  your  name. 

A.     I  never  leave  anybody  sign  my  name. 

Q.  Didn't  you  say  it  was  late  and  you  had  to 
leave,  and  you  let  him  sign  some  forms,  or  fill  out 
some  forms  for  you? 

A.     I  never  said  that.  I  said  afternoon,  not  night. 

Q.  But  you  did  tell  him  to  go  ahead  and  sign 
those  forms?  A.     The  pink  slips,  yes. 
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Q.  The  pink  slips  are  things  upon  which  you 
get  the  authority  to  get  your  property? 

A.  I  believe  they  are.  I  am  not  too  well  ac- 
quainted with  that. 

Q.     You  know  that,  don't  you? 

A.     No,  I  don't. 

Q.  How  do  you  get  the  property,  unless  by  the 
pink  slips'? 

A.  To  the  best  of  my  knowledge,  if  you  want 
to  purchase  a  truck  you  put  your  application  in, 
and  more  or  less  the  same  as  an  application — in 
other  words,  you  don't  actually  get  the  trucks  with 
that. 

Q.  Based  upon  the  signing  of  the  pink  slip, 
which  is  preceded  by  a  form  called  an  application, 
or  introduced  here  in  evidence  as  Form  SWPC  66, 
you  just  filled  that  out,  did  you  not,  Mr.  Csaki? 

A.     Yes.  [90] 

Q.  Then,  when  the  material  that  you  have 
applied  for,  and  I  now  hand  the  witness  Govern- 
ment Exhibit  No.  14,  referred  to  as  veteran's  appli- 
cation for  surplus  property,  after  you  file  this 
application,  then  the  pink  slip,  when  the  property 
is  available,  is  the  thing  that  has  to  be  signed? 

A.  Well,  to  the  best  of  my  knowledge,  after  I 
have  received  my  |)ink  slips,  then  at  the  same  time 
I  fill  out  a  supplemental  form. 

Q.  Isn't  the  pink  slip  issued  after  you  fill  out 
the  form?  You  make  out  the  application  and  then 
get  the  pink  slip,  isn't  that  right? 

A.     Yes,  but  T  mean  the  sanie  day. 
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Q.     It  could  be  all  the  same  day? 

A.     That's  right. 

Q.  Before  you  make  the  application — withdraw 
that  question,  please.  After  you  file  the  application 
for  the  goods  that  you  want  to  use,  are  you  notified 
that  the  goods  that  you  have  applied  for  are  now 
available  ? 

A.     You  are  notified  by  War  Assets. 

Q.    War  Assets  sends  you  a  notification? 

A.     Yes. 

Q.  Then,  what  is  the  next  step  after  War  Assets 
notified  you  that  the  material  or  property  you  have 
asked  for  is  available? 

A.  To  the  best  of  my  knowledge,  you  do  down 
to  War  Assets,  if  joii  wish  the  merchandise,  and 
they  have  the  necessary  papers  [91]  down  there  for 
the  merchandise  you  desire. 

Q.  Did  I  correctly  understand  you  that  you  knew 
nothing  about  these  forms  that  I  now  hand  you, 
Which  is  Government  Exhibit  for  identification 
No.  1,  and  also  No.  5,  did  I  understand  you  to  say 
that  you  never  saw  those  documents  ? 

A.     To  the  best  of  my  knowledge,  I  never  have. 

Q.     Until  February  of  1947? 

A.     That's  right. 

Q.     That  is  the  first  time?        A.     That's  right. 

Q.  Then  how  were  you  able  to  get  a  bill  of 
sale  for  the  material  or  the  trucks  that  you  had 
applied  for  on  those  forms,  the  Chevrolet  and  the 
three  White  trucks? 

Mr.  Bonsall:  I  object  to  that,  if  the  Court 
please. 
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Mr.  Tramutolo:     I  am  entitled  to  that. 

The  Court:     Objection  overruled. 

The  Witness:     That  I  do  not  know. 

Q.  (By  Mr.  Tramutolo)  :  You  received  a  bill 
of  sale  for  those  goods  from  War  Assets  % 

A.     Yes. 

Q.     Made  out  to  you?  A.     Made  out  to  me. 

Q.  Then  you  endorsed  that  bill  of  sale,  did 
you  not,  to  De  Bon?  A.     That's  right. 

Q.  I  now  show  3^ou  Government  Exhibit  15, 
a  photostatic  copy  of  [92]  a  bill  of  sale.  Do  you 
recognize  that?  That  is  not  the  original,  Mr. 
Csaki;  that  is  a  photostatic  copy  of  the  original. 

A.  I  couldn't  say  I  recognize  it,  because  I 
received  the  bills  of  sale  and  I  brought  them  right 
downstairs. 

Q.  Does  your  name  appear  anj^vhere  on  that 
document  ?  A.     No. 

Q.  Is  that  the  form  of  bill  of  sale  which  you 
were  given  by  the  government  in  order  to  acquire 
title  to  the  Chevrolet  truck  and  the  three  Wliite 
trucks  ? 

A.     I  lielieve  it  is,  but  I  can't  exactly  remember. 

Q.  Will  you  read  the  language  on  there  with 
regard  to  what  it  says  on  the  matter  of  your 
ownership   of   that   property? 

Mr.  Bonsai] :  I  think  the  document  speaks  for 
itself,  your  Honor,  and  I  object  to  the  question. 

The  Court:     Objection  overruled. 

The  Witness:  Just  what  do  you  v^ant  me  to 
read? 
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Mr.  Tramutolo:  The  language  that  pertains  to 
the  ownership  of  the  property  to  which  you  are 
making  a  bill  of  sale  to  De  Bon. 

A.  (Reading)  "The  said  seller  hereby  w^arrants 
that  he  is  the  lawful  owner  of  said  vehicle;  that  it 
is  free  from  all  liens  and  incumbrances  except  lien 
in  favor  of  Mercantile  Acceptance  Corporation, 
Eureka,  California;  that  he  has  the  right  to  sell 
same  as  aforesaid,  and  that  he  will  warrant  and 
defend  the  title  of  the  same  against  claims  and 
demands  of  all  persons  whomsoever  [93]  except 
lienholder  noted  above." 

Q.  It  was  those  types  of  bills  of  sale  that  you 
went  to  the  City  Hall  with  and  notarized  and 
turned  over  to  Mr.  Hildebrand  for  Mr.  De  Bon, 
they  being  downstairs  at  the  time,  when  you  went 
upstairs  to  have  them  notarized,  is  that  correct? 

A.     I  presume   they  were. 

Q.     You  knew  what  you  were  signing? 

A.     I  knew  I  w^as  signing  a  bill  of  sale. 

Q.  Then  when  you  said  you  had  no  knowledge 
of  the  triicks  whatsoever  until  February  when  Mr. 
Kennedy  showed  you  the  mail  form  you  were  mis- 
taken ? 

Mr.  Bonsall:     I  don't  think  he  said  that. 

The  Witness :     I  did  not  say  that. 

Mr.  Tramutolo:  All  right,  I  will  reframe  the 
question. 

Q.  Did  I  understand  you  to  say  that  you  knew 
nothing  about  the  ordinary  procurement  of  the 
Chevrolet  truck  and  the  three  White  trucks  that 
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were  delivered  to  Mr.  De  Bon  some  time  in  Jnly 
of  1946  until  Mr.  Kennedy  discussed  the  matter 
with  you  in  February  of  1947? 

K.     Do  you  mean  the  purchase  of  the  trucks'? 

Q.     Yes. 

A.  No,  I  bought  the  trucks;  I  bought  the  three 
White  trucks. 

Q.  You  bought  them  in  July  of  1946,  is  that 
correct?  A.     Right. 

Q.  Then  what  did  you  mean  to  say  when  you 
said  that  you  knew  [94]  nothing  about  the  execu- 
tion of  the  mail  order  for  the  sale? 

A.  I  was  referring  to  the  forms  Mr.  Bonsall 
showed  me. 

Q.  You  knew  about  getting  title  to  the  property 
yourself,   didn't  you?  A.     That's   right. 

Q.  So  the  matter  of  the  papers  meant  nothing 
to  you;  you  thought  you  had  title  at  the  time  that 
was  sold  to  Mr.  De  Bon? 

A.    Will  you  state  that  again? 

Q.  You  thought  you  had  a  right  to  apply  for  the 
property  which  was  ultimately  delivered,  to  sell 
it  to  De  Bon? 

Mr.  Bonsall:     I  object  to  that  question. 

The  Court:     Objection  overruled. 

The  Witness:  Well,  as  I  said,  as  I  stated  be- 
fore, Mr.  Hildebrand  said  it  was  all  legal. 

Q.  (By  Mr.  Tramutolo) :  Well,  you  had  no 
knowledge  at  the  time  you  acquired  them  and 
transferred  them  to  Mr.  De  Bon  that  you  were 
doing  anything  illegal,  is  that  correct? 

A.    Yes. 
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Q.  You  would  say  the  form  here,  Government 
Exhibit  14,  which  Mr.  Bonsall  read  was  filled  out. 
Who  filled  it  out?  A.     I   did. 

Q.     Is  that  "Mr.  Csaki  and  Son"? 

A.     Right. 

Q.     Is  that  "Csakidon  Salvage  Company"? 

A.     That's  right.  [95] 

Q.     Were  you  in  the  salvage  business  at  the  time? 

A.     No. 

Q.  Why  did  you  fill  it  out  and  so  represent  to  the 
government  that  you  were  in  the  salvage  business  ? 

A.     I  was  told  that  in  order  to  get  those  priorities. 

Q.     By  whom? 

A.     By  Hildebrand,  to  fill  it  out  the  same  way. 

Q.     You  did  this  of  your  own  volition,  didn't  you? 

A.     Yes. 

Q.  You  filled  out  your  name  and  you  put  your 
initials  ''MNI"  and  your  first  name  "Oscar"  and 
your  last  name  ' '  Csaki ' '  ?  You  filled  that  out  ? 

A.    Yes. 

Q.  And  you  gave  your  address  and  the  address 
where  you  were  going  to  conduct  your  enterprise  ? 

A.    Yes. 

Q.  After  that  was  filled  out  by  you  and  every- 
thing else  was  put  in  there  of  the  material  desired 
and  why  you  wanted  the  material,  then  you  are  in- 
terviewed by  someone  in  War  Assets,  are  you  not? 

A.     I  was  not  interviewed. 

Q.  Were  you  screened  by  what  they  call  a 
screener?  A.     I  went  up  to  the  certifier. 
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Q.     What  did  the  certifier  say  to  you? 

A.  That  I  can't  remember.  I  presume  he  said, 
''Is  this  the  [96]  merchandise  that  you  wished ■?" 

Q.  Did  you  take  an  oath  when  you  went  to  the 
certifier*?  A.     I  don't  think  so. 

Q.  But  you  did  tell  him  everything  on  this  appli- 
cation was  correct  and  this  was  what  you  desired  ? 

A.     That's  correct. 

Q.  And  he  asked  you  specifically  about  each  item, 
what  you  wanted  it  for  and  discussed  all  of  the 
facts?  A.     No,  he  never. 

Q.     Didn't  he?  A.     No. 

Q.  You  told  him  what  you  were  going  to  do 
with  it?  A.     No. 

Mr.  Bonsall:     T  object  to  all  this,  your  Honor. 

The  Court:     Objection  overruled. 

Q.  (By  Mr.  Tramutolo)  :  Were  you  going  into 
business  at  the  time  Government  Exhibit  14  was 
filled  out  ?  Were  you  and  he  going  into  business  ? 

A.     No. 

Q.     You  were  not  going  into  business? 

A.     No. 

Q.     Are  you  sure  of  that? 

A.     That's  right. 

Q.  Do  you  know  who  the  property  on  the  vari- 
ous items  you  applied  for  was  sold  to  by  you  out- 
side of  the  trucks  ?  [97] 

A.     Will  you  state  that  again? 

Q.  Do  you  know  the  persons  to  whom  you  sold 
the  various  items  appearing  on  the  application.  Gov- 
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ernment  Exhibit  14,  I  believe  it  is;  for  example, 
the  jeep,  which  you  say  you  got  from  Mr.  Hilde- 
brand?  A.     Yes. 

Q.     Do  you  know  to  whom  the  trailer,  the  one- 
quarter  ton  truck  went  ? 

Mr.  Bonsall:     I  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     Sustained. 

Q.     (By  Mr.  Tramutolo) :     What  is  your  connec- 
tion with  The  Emporium? 

A.     I  am  Assistant  Furniture  Buyer. 

Q.     And  you  have  been  in  that  capacity  for  about 
ten  years,  did  I  understand  you  to  say? 

A.     No,  I  have  been  about  two  and  a  half  years  in 
that  capacity. 

Q.     But  you  have  been  with  The  Emporium  ten 
years?  A.     That's  right. 

.  Q.  And  you  have  been  assistant  buyer  in  the  fur- 
niture department  since  you  have  been  out  of  the 
service  ? 

A.     Well,  since  about  four  or  five  months  after  I 
was  out  of  the  service. 

Q,  By  the  way,  did  you  and  Mr.  Hildebrand 
ever  join  in  any  [98]  business  enterprise  together? 

A.     No. 

Q.  Your  father  is  in  the  salvage  business,  is  he 
not?  A.     Yes. 

Q.  Did  you  ever  have  any  conversation  with  re- 
gard to,  or  did  you  ever  discuss  this  case  with  any- 
one, Mr.  Csaki  ?  A.     Yes. 

Q.     Or  your  testimony  in  this  case? 

A.    Yes. 


United  States  of  America  119 

(Testimony  of  Oscar  Csaki.) 

Q.    Who  did  you  discuss  it  with? 

A.     Hildebrand. 

Q.     Hildebrand?  A.     Yes. 

Q.  Did  you  discuss  it  with  him  on  more  than  one 
occasion?  A.     Oh,  I  believe  so. 

Q.     Several  times,  did  you  not? 

A.     Yes,  that's  right. 

Q.  You  went  into  detail  as  to  what  the  nature 
of  your  testimony  in  this  case  was  going  to  be  with 
him,  did  you? 

A.     Well,  I  told  him  I  was  going  to  tell  the  truth. 

Q.     You  told  him  that  several  times? 

A.     That's  right. 

Q.     What  did  he  tell  you? 

A.  "That  is  what  you  should  do."  In  fact,  I 
asked  that  my  testimony  be  shown  to  Mr.  Hilde- 
brand so  that  he  could  see  it.  [99] 

Q.  In  other  words,  you  made  out  a  detailed 
statement  of  your  testimony? 

A.     That's  right. 

Q.     To  whom?  A.     Mr.  Kennedy. 

Q.     And  Mr.  Bonsall? 

A.     And  to  Mr.  Bonsall. 

Q.  And  you  asked  him  to  show  that  statement  to 
Mr.  Hildebrand? 

A.  No,  in  February  of  1947  I  asked  Mr.  Ken- 
nedy if  he  would  show  it  to  him.  I  don't  know 
whether  he  did  or  not. 

Q.     You  asked  him  to  do  so?  A.    Yes. 

Q.  Did  you  discuss  this  case  with  Mr.  Hilde- 
brand since  you  have  been  in  here  in  court  waiting 
to  be  called  as  a  witness?  A.     Yes. 
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Q.  In  other  words,  you  have  discussed  it  since 
you  have  been  out  in  the  corridors?  A.     Yes. 

Q.     And  the  nature  of  your  testimony? 

A.  Yes,  we  just  said,  "How  are  you  coming 
along?"  and  things  like  that — what  was  going  on. 

Q.     Did  you  discuss  the  case  with  anybody  else 
besides  Mr.  Kemiedy  of  the  FBI,  Mr.  Hildebrand 
and  Mr.  Bonsall  ? 
'  A,     I  talked  to  my  lawyer,  Mr.  Leland. 

Q.     Anyone  else?  [100]  A.     No. 

Q.  Did  you  discuss  it  with  your  father  or  mem- 
bers of  your  family? 

A.     Yes — when  do  you  mean? 

Q.  Any  time.  I  am  trying  to  get  the  persons 
with  whom  you  discussed  it.  You  have  entered  a 
plea  in  this  case,  haven't  you,  Mr.  Csaki? 

A,,     Yes. 

Q.  Have  any  promises  been  made  to  you  as  to 
what  is  going  to  happen?  A.     No. 

Q.     You  never  discussed  that  with  anyone? 

A.     How  do  you  mean? 

Q.     What  the  likely  punishment  might  be. 

A.     Yes. 

Q.     Who  did  you  discuss  it  with? 

A.     My  lawyer  and  my  folks. 

Q.     Your  lawyer  and  your  folks. 

A.    Yes. 

Q.  Have  you  ever  been  in  any  previous  trouble, 
Mr.  Csaki?  A.     No. 
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Q.     Did  Mr.  De  Bon  ever  ask  you  to  do  anything 

in  connection  with  your  acquiring  of  the  property 

you  first  received  and  which  he  ultimately  received? 

A.     Only  to  turn  the  White  trucks  over  to  him, 

the  bills  of  [101]  sale. 

Q.  Did  he  at  any  time  intimate  or  suggest  that 
you  should  do  anything  wrong  with  any  agency  of 
the  government?  A.     No. 

Q.  And  you  did  not  know  you  were  doing  any- 
thing wrong  until  Mr.  Kennedy  talked  to  you  in 
February,  1947,  is  that  correct?  A.     Yes. 

Mr.  Tramutolo:     That  is  all. 

The  Court:  Mr.  Bonsall,  you  may  take  up  your 
redirect  examination  at  2:00  o'clock.  We  will  take 
an  adjournment  until  that  time. 

Ladies  and  gentlemen  of  the  jury,  please  remem- 
ber the  admonition  heretofore  given  you  by  the  court 
not  to  discuss  this  case  among  yourselves,  nor  per- 
mit any  person  to  converse  with  you  on  any  subject 
connected  with  the  trial,  nor  are  you  to  form  or  ex- 
press any  opinion  on  the  case  until  it  is  finally  sub- 
mitted to  you. 

(Thereupon  an  adjournment  v^^as  taken  imtil 
2:00  p.m.)  [102] 

Afternoon   Session,   2:00   o 'Clock   P.M. 

The  Court:  Stipulated  that  the  jurors  are 
present  ? 

Mr.  Bonsall:  It  is,  your  Honor.  Mr.  Csaki  was 
on  the  stand,  I  believe. 

The  Court:     He  mav  be  recalled. 
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OSCAR  CSAKI 
recalled,  previously  sworn. 

The  Clerk:  The  witness  on  the  stand  is  Oscar 
Csaki,  heretofore  sworn. 

Redirect  Examination 
By  Mr.  Bonsall : 

Q.  Mr.  Csaki,  did  you  ever  actually  inspect  any 
property  of  any  kind  that  you  purchased  on  your 
priorities "?  A.     No. 

Q.  Did  you  ever  at  any  time  have  any  expense  in 
connection  with  those  properties'? 

A.     Pardon  me  ? 

Q.  Did  you  at  any  time  have  any  expense  in 
connection  with  the  purchase  of  articles  on  your  pri- 
orities? A.     I  had  no  expense. 

■Q.  Did  you  ever  get  anything  for  yourself  from 
the  articles  that  you  purchased?  A.     Yes. 

Q.     What  was  the  first  amount  you  received? 
'    A:     I  received  either  fifteen  or  twenty-five  dol- 
lars from  the  purchase  of  the  Chevrolet  truck. 

Q.     What  was  that  for? 

A.     For  the  Chevrolet  truck. 

Q.  All  right,  did  you  receive  any  other  money 
for  yourself? 

A.  I  received  $120  for  the  purchase  of  the  three 
White  trucks. 

Q.     What  was  that  for? 

A.     For  the  purchase  of  the  three  White  trucks. 

Q.     On  your  priorities? 

A.     On  my  priorities. 
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Q.  By  the  way,  did  you  ever  actually  get  the 
physical  possession  of  any  property  from  the  War 
Assets  Corporation  for  yourself,  the  physical  pos- 
session of  the  property? 

A.     No,  I  never  received  any  property  for  myself. 

Mr.  Bonsall:     That's  all,  your  Honor. 

Recross-Examination 
By  Mr.  Tramutolo: 

Q.     Mr.  Csaki,  who  paid  for  the  Chevrolet  truck 
which  you  had  applied  for? 

A.     That  I  don't  know,  I  don't  remember. 
Q.     But  you  did  know^  that  it  was  paid  for  by 
someone,  didn't  you? 

A.     Somebody  paid  for  it. 

Q.  And  you  also  made  a  bill  of  sale  of  the  Chev- 
rolet truck  to  Mr.  De  Bon,  as  you  had  made  in  the 
White  trucks  ? 

A.     For  the  Chevrolet  truck?  [104] 
Q.     Yes.  A.     That  I  don't  know. 

Q.     How  did  you  convey  title  to  Mr.  Be  Bon? 
A.     I   can't  remember.    I   can't  remember  if   I 
turned  the  bill  of  sale  over  to  him  at  all. 

Q.  Now,  I  am  correct,  am  I  not,  Mr.  Csaki,  that 
it  is  your  testimony  that  you  had  no  knowledge  of 
any  wrong-doing  until  February,  1947,  when  you 
talked  to  Mr.  Kennedy,  of  the  Federal  Bureau  of 
Investigation? 

A.  I  am  sorry.  I  can't  liear  you.  You  will  have 
to  talk  louder. 

Q.     Pardon  me?  • 

A.    You  will  have  to  talk  louder. 
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Q.  Oh,  I  thought  I  was  talking  pretty  loud. 
And  I  am  correct,  that  your  testimony  this  fore- 
noon was  to  the  ei¥ect  or  specifically  that  you  had 
no  knowledge  that  anything  that  you  did  was  wrong 
irntil  Februarys  of  this  year,  when  you  talked  to  Mr. 
Kennedy?  A.     That's  right. 

Q.  Have  you  a  dealer's  license  with  the  War 
Assets  Administration,  or  any  other  branch  of  the 
Government  ?  A.     No. 

•  "Q.     What  sort  of  a  license  have  you,  if  any? 

A.     I  haven't  any. 

Q.     You  merely  have  a  veteran's  preference? 

A.     A  veteran's  priority. 

Q.  And  the  veteran's  priority  gives  you  a  credit 
or  the  right  [105]  to  buy  $25,000  worth  of  property 
from  the  Government?  A.     Yes. 

Q.  And  do  }'ou  know  how  much  of  that  25,000 
you  exercised? 

A=  The  Chevrolet  truck  and  the  three  White 
trucks.   I  don't  actually  knov.\ 

Q.     So  you  still  have  a  balance  with  War  Assets  ? 

A.  I  presume  so.  I  never  knew  how  much  we 
were  allowed. 

Q.  Well,  they  deducted  the  jeep  that  you  bought, 
didn't  they? 

A.  I  don 't  know.  That  is  something  I  know  noth- 
ing of. 

Q.     What  about  the  ambulance? 

A.  I  don't  know  anything  about  that.  I  mean 
I  know  the  ambulance  were  purchased,  but  how  they 
were  bought  or  anything  like  that 
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Q.  Did  you  make  a  bill  of  sale  for  any  otber 
property  to  whoever  bought  it?  A.     No. 

Q.  You  never  made  a  bill  of  sale  and  don't  kiiow 
who  got  the  money  for  the  sale  of  that  property  ? 

A.     Who  got  the  money? 

Q.     Yes.  :■'' 

A.  No,  I  don't  loiow  anything  about  those  trans- 
actions. 

Q.  Didn't  it  occur  to  you,  with  all  these  trans- 
actions, that  3'ou  were  doing  something  wrong? 

A.  Well,  Hildebrand  said  it  was  legal.  I  put  up 
an  argument,  but  I  figured  he  was  in  War  Assets, 
and  as  he  said,  sometimes  there  was  an  over-surplus, 
where  everything  was  legal,  so  I  [106]  took  his  word 
for  it. 

Q.     Did  you  know  if  he  had  a  dealer's  license? 

A.     Did  I  know  if  he  did? 

Q.     Yes. 

A.  I  don't  know  if  he  did,  or  not.  I  don't 
think  so. 

Q.  And  you  say  you  never  discussed  with  Mr. 
Hildebrand  the  joint  venture  between  yourself  and 
himself  to  go  into  business,  is  that  correct? 

A.     That's  right. 

Q.  Well,  when  you  discussed  your  application 
with  the  man  that  they  called  the  screener,  or.  the  one 
who  interviewed  you  as  to  your  discharge  from  the 
Army,  that  it  is  honorable,  and  all  that,  didn't  you 
discuss  with  him  that  you  were  going  into  business, 
either  by  yourself  or  with  someone?  1 

A.     I  am  sure  I  never,  but  I  can't  recall. 
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Q.     You  wouldn't  say  you  didn't? 

A.     That  is  right. 

Q.  Am  I  to  assume  you  did  this  just  as  a  matter 
of  accommodation  to  Mr.  Hildebrand? 

A,    Yes. 

Q.     With  no  view  of  making  any  profit,  yourself? 

A.     That's  right. 

Q.  Or  doing  anything  wrong  by  yourself,  or  by 
or  with  anyone  else?  A.     That's  right.  [107] 

Mr.  Tramutolo:     That's  all. 

Further   Redirect   Examination 
By  Mr.  Bonsall : 

Q.  Did  you  receive  any  money  out  of  any  other 
transactions  other  than  the  two  amounts  you  have 
mentioned,  this  $25  and  $120?  A.     No. 

Q.     Not  one  penny  more? 

A.     That's  right. 

Q.     Not  from  any  transaction? 

A.     Not  from  any  transaction. 

Mr.  Bonsall:     No  further  questions,  your  Honor. 

Mr.  Tramutolo :     That 's  all,  your  Honor. 

The  Court:     Is  that  all? 

Mr.  Bonsall:  At  this  time  I  want  to  introduce 
some  documents  that  have  been  marked  for  identi- 
fication, in  evidence. 

The  Court:  Mr.  Witness,  sit  down  a  moment. 
You  said  you  did  not  have  in  mind  any  profit  motive 
in  these  transactions  ? 

The  Witness :     That 's  right. 
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The  Court:  How  do  you  account  for  the  sum  of 
$150,  $125  in  one  transaction  and  $25  in  another? 
How  do  you  account  for  that? 

The  Witness :     I  never  received  $150. 

The  Court:  $25  for  the  first  car,  and  $125  for 
the  three  Whites?  [108] 

The  Witness:  No,  I  received  fifteen  or  twenty- 
five  dollars  on  the  first  transaction  and  $120  on  the 
other. 

The  Court :     How  do  you  account  for  those  sums  ? 

The  Witness:  As  far  as  that.  I  never  expected 
anything.  I  was  doing  it  as  a  personal  favor  for 
Mr.  Hildebrand,  and  he  gave  me  the  money,  so  I 
accepted  it. 

The  Court :  You  knew  the  source  of  that  money, 
did  you  not  ? 

Tlie  Witness :     Yes. 

The  Court :     You  knew  it  came  from  Mr.  De  Bon  ? 

The  Witness :     Yes. 

The  Court:     That's  all. 

Mr.  Tramutolo:  Mr.  De  Bon  didn't  give  it  to 
you  direct,  did  he,  Mr.  Csaki  ? 

The  Witness:     No. 

Mr.  Tramutolo:  All  you  know  as  to  how  it 
reached  you  or  where  Mr.  Hildebrand  got  it  was 
what  he  told  you  ? 

The  Witness:     That's  right. 

Mr.  Bonsall :  How  many  times  did  you  see  Mr. 
De  Bon  altogether? 

The  Witness:  I  met  him  the  first  time  at  War 
Assets,  on  Van  Ness. 

Mr.  Bonsall:     On  what  date? 
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The  Witness :     I  believe  that  was  in  July. 

Mr.  Bonsall:     July,  1946,  just  the  one  time? 

The  Witness :     That's  right.  [109] 

Mr.  Bonsall :     No  further  questions. 

The  Court:     That  is  all. 

Mr.  Bonsall :  At  this  time  I  would  like  to  intro- 
duce in  evidence  Government's  Exhibits  2,  3,  4,  6,  7, 
8,  9,  and  10,  which  have  all  been  marked  for  identi- 
fication. At  this  time  I  would  like  to  offer  them  in 
evidence.   They  are  all  official  records. 

The  Court:     They  may  be  received  and  marked. 

Mr.  Tramutolo :     No  objection,  your  Honor. 

The  Clerk:  They  are  marked  Government's  Ex- 
hibits 2,  3,  4,  6,  7,  8,  9,  and  10,  respectively. 

(U.  S.  Exhibits  2,  3,  4,  6,  7,  8,  9  and  10  for 
Identification  were  thereupon  received  in  evi- 
dence.) 

Mr.  Bonsall :  The  Government  has  no  further 
witnesses  at  this  time. 

Mr.  Tramutolo :     Does  the  Government  rest  ? 
Mr.  Bonsall :     The  Government  rests. 
Mr.  Tramutolo :     I  would  ask  that  the  jury  be  ex- 
cused for  a  moment,  as  I  desire  to  make  a  motion. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
you  ma}^  be  excused  until  called  by  the  bailiff  or 
marshal,  during  the  course  of  arguments  on  certain 
legal  matters. 

(Thereupon  the  jury  withdrew  from  the 
courtroom,  and  the  following  proceedings  were 
had:) 
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Mr.  Bonsall :  May  it  please  the  court,  I  will  also 
ask  [110]  that  No.  1  for  Identification  be  marked 
in  evidence. 

The  Court:     The  jury  is  absent. 

Mr.  Tramutolo:  I  have  no  objection,  your 
Honor. 

The  Court:  Do  you  waive  any  objection  on  that 
score  % 

Mr.  Tramutolo:  I  waive  any  objection  of  the 
jury's  presence. 

The  Court :     It  may  be  appropriately  marked. 

The  Clerk:  It  is  marked  Government's  Ex- 
hibit 1. 

(U.  S.  Exhibit  1  For  Identification  was  there- 
upon received  in  evidence.) 

Mr.  Tramutolo :     May  I  proceed,  your  Honor  ? 

The  Court:     Yes. 

Mr.  Tramutolo:  If  your  Honor  please.  I  now 
make  the  request  for  a  motion  for  acquittal  on  all 
three  counts,  based  on  the  very  recent  testimony, 
which  your  Honor  is  as  well  aware  of  as  I  am. 

The  very  best  that  can  be  said  about  all  of  the 
testimony  is  that  it  is  susceptible  of  two  construc- 
tions, one  possibly  leading  to  guilty  knowledge  on 
the  part  of  the  defendant  De  Bon;  and  certainly 
the  other  that  he  was  innocent  of  any  wrong- 
doing. 

You  recall  Mr.  Hildebrand's  testimony  that  he, 
himself,  was  a  dealer,  that  he  had  no  need,  or  the 
firm  that  he  was  with  at  the  time,  or  the  man  he 
was  in  partnership  with,  had  any  need  for  the 
property  which  he  acquired  through  Mr.  Csaki  [111] 
and  which  was  later  sold  to  Mr.  De  Bon. 
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Mr.  De  Bon  had  no  transaction  whatsoever  with 
Csaki,  with  the  exception  that  he  prepared  the  bills 
of  sale  which  were  later  notarized.  The  cashier's 
checks  which  I  admitted  here,  3-our  Honor,  are  made 
out  in  De  Bon's  name.  That  is  not  the  act  of  a  per- 
son^ trjdng  to  conceal,  or  gnilty  of  any  wrong-doing. 
If  anything  had  been  done  here  clandestinely,  your 
Honor,  I  could  well  understand  why  you  might  sub- 
mit to  an  inexperienced  jury  because  this  is  their 
first  trial — a  case  of  this  type.  There  is  no  evidence 
here  remotely  connecting  De  Bon  with  any  conspir- 
acy, guilty  of  any  wrong-doing,  because  the  evidence 

here,  your  Honor,  is 

The  Court :  Mr.  Tramutolo,  not  to  unduly  inter- 
rupt you,  may  I  again  ask  you  to  explain  the  two 
cash  payments'? 

Mr.  Tramutolo:  To  Hildebrand,  yes,  your 
Honor. 

The  Court:  And  also  the  payments  made  to 
Csaki. 

Mr.  Tramutolo:  Whether  Csaki  was  to  get  any- 
thing out  of  that,  your  Honor,  there  is  no  evidence 
that  De  Bon  wanted  him  to  get  any  portion  of  it. 
There  is  nothing  wrong  that  if  you  exercise  a  pri- 
ority and  have  the  right  to  do  so  for  me  under  the 
Act  to  pay  you  any  bonus  over  and  above  the  cost  to 
the  Government,  because  the  Govermnent  is  not  de- 
frauded, because  it  has  received  full  payment;  so 
that  I  can  say  this  without  fear  of  contradiction, 
3^our  Honor ;  in  a  sale  that  occurred  just  as  recently 
as  last  week  at  Belleair,  across  the  bay — or  down 
the  Peninsula — ^where  millions  of  dollars  worth  of 
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property  were  sold,  where  the  Veterans  had  sole  pri- 
ority, and  they  were  there  with  counsellors  who  were 
permitted  to  remain  there,  although  they  are  usu- 
ally excluded,  millions  of  dollars  worth  of  property 
was  bought  by  veterans  but  never  reached  the  vet- 
erans. 

Now,  if  De  Bon  was  trying  to  do  something  dis- 
honest, I  could  well  understand  why  this  case 
should  go  to  a  jury,  but  I  am  frank  to  say  that  your 
Honor  must  believe  that  this  testimony,  at  very  best, 
is  susceptible  of  two  interpretations,  and  where  it  is, 
the  jury,  if  it  was  a  jury  matter,  or  submitted  to  the 
jury,  should  give  the  defendant  the  benefit  of  the 
doubt  and  acquit.   That  would  be  an  instruction. 

Kow,  that  being  true,  it  is  a  stronger  reason  why 
your  Honor  should  grant,  in  a  case  of  this  type, 
tremendously,  in  my  experience,  as  weak  a  case  as  I 
have  seen,  and  your  Honor  should  grant  this  motion. 
I  am  not  trying  to  criticize  the  FBI.  They  have 
their  problems.  I  am  not  trying  to  criticize  the 
office  of  the  United  States  Attorney,  because  I  held 
that  office  once  and  know^  their  problems;  but  here 
are  two  witnesses,  the  Government's  own  witnesses, 
who  have  said  they  never  were  guilty  of  any  wrong- 
doing. Csaki  said  he  didn't  know  anything  was 
wrong  until  he  talked  to  Mr.  Kennedy  at  the  FBI 
in  February  of  this  year. 

The  Court:  In  the  earlier  stages  of  his  testi- 
mony, he  said  he  was  very  much  concerned  about  the 
transaction,  he  was  restive  [113]  about  the  transac- 
tion, he  felt  there  was  wrong-doing;  latterly  he  re- 
canted from  it,  so  there  are  two  interpretations. 


132  Ed  De  Bon  vs. 

Mr.  Tramutolo :  The  most  favorable  construction 
of  this  testimony  should  be  taken  by  your  Honor 
with  that  yiev/,  because  they  are  Government  wit- 
nesses. Here  is  Hildebrand,  a  man  who  has  a  pri- 
ority. He  is  acting  as  a  dealer.  He  said  to  Csaki 
that  everything  was  regular.  Csaki  permitted  him 
to  sign  forms.  Csaki  makes  bills  of  sale  upon  which 
he  guarantees  and  warrants  the  title  of  that  prop- 
erty. Now,  there  is  nothing  in  the  Act  that  prevents 
me,  or  you,  or  anybody  else,  when  a  veteran  has  ex- 
ercised his  priority  for  anything  to  which  he  has  an 
exclusive  priority  to  sell  that,  and  if  I  purchase  it 
with  no  wrong-doing  in  the  preparation  of  any  docu- 
ments— which  De  Bon  had  never  seen  or  had  any- 
thing to  do  with — I  am  not  guilty  of  any  crime,  and 
particularly  the  charge  here,  which  is  in  three 
counts,  one  of  conspiracy,  and  two  substantive 
counts  of  filing  certain  claims. 

Here  is  a  man  that  is  screened.  He  is  asked  about 
the  nature  of  his  business  and  the  applications  he 
has  filed  here :  ' '  Are  you  going  into  business  1  What 
are  you  going  to  do  with  this?" 

Now,  I  do  say  this,  that  on  the  form  there  it  says, 
"This  property  is  not  for  resale."  That  is  binding 
upon  the  veteran  but  that  is  not  binding  upon  a  per- 
son who  buys  from  the  veteran,  because  it  must  have 
that  language  in  the  act,  because  the  [114]  penalty 
in  this  case,  if  a  penalty  would  have  to  be  imposed, 
must  stem  from  the  Act,  itself,  and  I  say,  your 
Honor,  that  I  wouldn't  make  a  motion  of  this  type 
if  there  was  any  question  in  my  mind  of  the  sin- 
cerity of  the  defendant,  but  the  seriousness  of  going 
to  trial  and  putting  on  a  defense  is  something  that 
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is  a  substantial  constitutional  right,  and  I  hope  the 
court  exercises  it  in  this  case,  because  this  testimony, 
all  of  it,  is  susceptible  of  two  interpretations. 

The  Court :     Mr.  Bonsall  ? 

Mr.  Bonsall:  I  feel,  your  Honor,  that  there  is  a 
conspiracy  in  this  case.  It  was  dependent  on  the 
exercise  of  Csaki's  priorities  that  Hildebrand  was 
able  to  act,  and  only  through  the  co-operation  of 
Hildebrand  and  Csaki  was  our  friend  Mr.  De  Bon 
able  to  obtain  the  trucks  in  question.  I  think  there 
is — and  further,  we  overlooked  the  fact  that  the 
money  in  this  case  was  furnished  by  Mr.  De  Bon, 
and,  as  your  Honor  remarked,  that  money  was  paid 
to  Hildebrand  and  divided  with  Csaki. 

The  Court:  Of  course,  Csaki  received  two  inde- 
pendent sums.  Immediately  after  the  first  transac- 
tion he  received  $25.  Now,  he  knew  the  reasons 
underlying  that  payment;  he  knew  why  he  received 
that  money.  He  now  professedly  claims  that  he 
acted  honestly  upon  the  advice  of  Hildebrand. 
Thereafter  there  was  another  transaction;  he  re- 
ceived $125.  If  he  did  not  have  knowledge  in  the 
first  transaction  he  certainly  had  knowledge  in  the 
second  transaction.  Here  are  two  separate,  isolated 
transactions  where  he  received  separate  sums  of 
money.  In  addition  to  that,  we  find  Mr.  De  Bon 
making  cash  payments  surreptitiously,  and  all  of 
these  transactions  are  generally  handled,  in  an  auto- 
mobile outside  of  the  premises.  That  is  a  jury  ques- 
tion.   The  motion  is  denied. 
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Mr.  Tramutolo:     May  I  note  an  exception,  your 
Honor  ? 

The  Court :     Yes,  sir.   Call  the  jury. 

(Thereupon  the  jury  was  returned  into  the 
courtroom  and  the  following  proceedings  were 
had:) 

The  Court:  The  jurors  are  present,  gentlemen; 
you  may  proceed. 

Mr.  Bonsall :     So  stipulated,  your  Honor. 

The  Court:  Mr.  Tramutolo,  you  may  make  your 
statement.   I  presume  j^ou  desire  to. 

Mr.  Tramutolo:  May  it  please  the  Court,  and 
you,  ladies  and  gentlemen  of  the  jury,  the  defendant 
will  take  the  stand  in  his  own  defense,  and  I  expect 
to  prove  by  him  that  in  the  acquirement  of  this 
property  from  Hildebrand,  who  held  a  veterans' — 
or  a  dealer's,  rather  than  a  veterans'  license  from 
War  Assets,  that  he  was  not  guilty  of  any  wrong- 
doing in  acquiring  that  property,  that  is,  the  trucks 
testified  to.  I  have  said  on  several  occasions,  as  you 
no  doubt  heard,  two  Chevrolets,  but  the  charge  is 
but  one  Chevrolet  and  the  three  White  trucks. 

Mr.  De  Bon  met  Mr.  Hildebrand  the  day  that  the 
Chevrolet  [116]  truck  was  acquired,  around  about 
July  8,  1946,  and  in  talking  at  the  War  Assets  head- 
quarters at  30  Van  Ness  Avenue  that  there  were 
certain  brochures  there  and  catalogs  with  regard 
to  sales  to  veterans  and  dealers  who  held  priorities, 
such  as  Mr.  De  Bon,  who,  we  will  prove,  held  a 
dealer's  priority  and  credit  with  the  War  Assets, 
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and  that  a  discussion  occurred,  and  they  finally  got 
around  to  the  matter  of  trucks  which  De  Bon  was 
interested  in,  and  he  said  to  Mr.  Hildebrand,  if 
these  can  be  acquired  "I  am  interested." 

We  will  prove  also  that  money  that  has  been  tes- 
tified to,  paid  as  a  bonus,  I  think  first  $50,  although 
again  I  must  and  wdll  come  in  perhaps  that  there 
was  a  hundred  dollars  for  the  two  Chevrolets,  but 
the  Government  again  only  relies  on  the  50  paid 
for  one  Chevrolet,  and  approximately  570  or  80  was 
paid  to  Mr.  Hildebrand  for  the  three  White  trucks, 
or  the  three  trucks,  whether  they  are  White  trucks, 
or  not,  but  they  are  referred  to  as  White  trucks,  and 
I  believe  that  is  the  charge  in  the  indictment,  that 
Mr.  De  Bon  never  told  Mr.  Hildebrand  to  make  any 
division  of  that  money  to  anyone.  He  was  paying 
him  merely  a  bonus,  in  the  belief  that  this  man  was 
a  dealer. 

We  also  expect  to  prove  that  Mr.  De  Bon,  up  to 
the  present  moment,  has  a  credit  and  has  purchased 
property  from  the  Government  and  from  the  War 
Assets,  where  he  is  known  to  the  officials,  and  their 
employees. 

Further,  we  expect  to  put  Mr.  De  Bon's  character 
into  [117]  issue,  or  as  an  issue  in  this  case,  and  on 
so  doing  I  naturally  am  going  to  expect  all  of  you 
to  return  a  verdict  of  not  guilty. 

Mr.  De  Bon,  take  the  stand. 


136  Ed  Be  Bon  vs. 

ED  DE  BON 

the  defendant,  was  sworn  as  a  witness  in  his  own 
behalf. 

The  Clerk :  Will  you  state  your  full  name  to  the 
court  and  jury? 

The  Witness:     Ed  De  Bon. 

Mr.  Tramutolo:  May  I  also  say,  your  Honor, 
that  this  would  not  apply  to  you,  because  you  can 
ask  a  question  at  any  time,  but  new  jurors  some- 
times feel  they  would  like  to  ask  a  question,  and 
they  don't  think  they  have  the  authority.  I  want 
this  jury,  any  one  of  you,  to  ask  Mr.  De  Bon  any 
questions.  I  may,  with  what  little  adroitness  or 
ability  I  have,  overlook  something,  and  if  anything 
occurs  to  you  that  you  want  to  ask  him,  please  do  so. 

The  Court :  That  may  be  the  order,  Mr.  Tramu- 
tolo. If  any  of  the  jurors  have  any  question  in 
mind  concerning  his  testimony,  you  may  ask  it 
through  the  court. 

Direct  Examination 
By  Mr.  Tramutolo: 

Q.    What  is  your  full  name  ? 

A.     Ed  De  Bon. 

Q.  Spealv  loudty  so  Mr.  Bonsall,  back  here,  can 
hear  you. 

Mr.  Bonsall:  That  is  not  one  of  my  faults.  I 
have  pretty  [118]  good  hearing. 

Mr.  Tramutolo:  I  wouldn't  say  that  about  you, 
Mr.  Bonsall. 

Q.     Where  do  you  reside,  Mr.  De  Bon? 

A.     Eureka,  California. 
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Q.     How  long  have  you  resided  there? 

A.     About  two  years. 

Q.  Where  did  you  reside  previous  to  residing  in 
Eureka,  California'? 

A.     Mt.  Shasta  and  Weed,  California,  both. 

Q.     How  long  did  you  reside  in  Mt.  Shasta? 

A.  Oh,  between  Weed  and  Mt.  Shasta  I  should 
say  about  thirty  years. 

Q.     In  Weed  and  Mt.  Shasta  about  30  years. 

A.     That's  right. 

Q.     And  what  is  your  business,  Mr.  De  Bon? 

A.     Automobile  and  trucks,  selling  and  buying. 

Q.     How  is  that? 

A.     Selling  and  buying  automobiles  and  trucks. 

Q.  And  you  have  purchased,  have  you  not,  con- 
siderable property  from  the  Government,  War 
Assets?  A.     Yes,  I  have. 

Mr.  Bonsall:  That  is  objected  to.  We  are  con- 
cerned with  this  particular  property. 

The  Court :     Overruled.  [119] 

Q.  (By  Mr.  Tramutolo)  :  And  you  hold  a  credit 
from  the  War  Assets  Administration  for  the  pur- 
chase of  property  ?  A.     Yes,  I  have. 

Q.  And,  Mr.  De  Bon,  you  visit  San  Francisco 
frequently,  do  you  not,  to  go  to  War  Assets  and 
purchase  propertj^  and  look  for  property  you  are 
interested  in?  A.     Once  a  week. 

Q.  And  you  have  been  doing  that  for  what  pe- 
riod of  time? 

A.     Well,  about  fourteen  months,  fifteen  months. 
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Q.  Now,  have  you  any  agency  at  the  present  time 
in  Eureka,  am^  automobile  agency? 

A.     Yes,  I  have. 

Q.     What  agency  do  you  handle? 

A.  We  handle  the  Federal  truck  line  and  the 
Kaiser  and  Frazer  automobiles. 

Q.  The  Federal  trucks  and  the  Kaiser  and  Fra- 
zer automobiles?  A.     That's  right. 

Q.  What  other  agencies  have  you  had,  Mr. 
De  Bon? 

A.  Previously  we  had  Cadillac,  Chrysler,  Ply- 
mouth, Nash,  General  Motors  Trucks,  for  the  last 
twenty  years,  twenty-five. 

Q.  As  I  mider stand  it,  you  have  resided  in 
Northern  California  practically  for  the  past  thirty 
years  or  more?  A.     Right. 

Q.     How  old  are  you,  Mr.  De  Bon? 

A.     51.  [120] 

Q.     AVhat  does  your  family  consist  of? 

A.     My  wife  and  boy. 

Q.     Is  your  boy  of  age?  A.     27. 

Q.     What  does  he  do? 

A.     He  is  a  doctor. 

Q.  And  the  other  member  of  your  family  is  your 
wife?  A.     That's  right. 

Q.  Getting  down  to  the  charge  in  this  indict- 
ment, when  did  you  first,  or  did  you  know  John 
Hildebrand  ? 

A.     I  met  him  on  July  8.  1946. 

Q.     And  where  did  you  meet  him? 

A.     Van  Ness  Avenue. 
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Q.     And  was  that  a  pre-arranged  meeting,  or  was 
it  just  accidental?  A.     Accidentally. 

Q.     You  say  you  met  him  where? 

A.     At  30  Van  Ness  Avenue. 

Q.     At  the  War  Assets  Administration? 

A.     That's  right. 

Q.     What  was  he  doing  there  at  the  time  you 
met  him? 

A.  I  couldn't  tell  you.  He  was  walking  in  and 
out  of  the  building,  and  someone  introduced  me  to 
him,  and  we  got  to  talking  about  trucks  and  so  on, 
and  the  conversation  come  up  regarding  he  had  a 
couple  of  trucks  that  he  couldn't  use.  He  asked 
me  [121]  if  I  could  use  them.  I  told  him  I  prob- 
ably could,  that  I  am  in  that  line  of  business.  We 
finally  that  afternoon  got  together  and  I  told  him 
I  will  take  the  trucks,  and  I  purchased  those  two 
Chevrolet  trucks. 

Q.    You  purchased  the  two  Chevrolet  trucks 

A.  In  the  meantime  he  told  me  he  had  two  or 
three  others  that  he  had  applied  for  that  was  com- 
ing up  and  he  couldn't  use,  and  if  I  might  could 
use  them  he  was  willing  to  sell  them,  and  I  told  him, 
"If  you  can't  use  them  I  will  buy  them  and  take 
them  off  your  hands  and  give  you  a  little  profit." 
Q.  You  told  him  you  would  give  him  some  profit  ? 
A.     That's  right. 

Q.     What  did  you  tell  him  you  would  pay  him 
for  the  two  Chevrolet  trucks?  A.     $100. 

Q.     $50  for  each  truck?  A.     Right. 
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Q.  Did  you  ask  him  to  divide  that  money  or 
give  it  to  anyone? 

A.     I  didn't  know  anyone  was  connected. 

Q.  With  respect  to  the  three  White  trucks,  what 
did  you  pay  him?  A.     $580.  [122] 

Q.     $580?  A.     Yes. 

Q.  With  respect  to  the  $100  you  paid  Mr.  Hil- 
debrand,  how  did  you  pay  him,  by  check  or  by 
currency  ? 

•  A.     I  had  quite  a  bit  of  currency  in  my  pocket 
and  I  gave  him  $400  in  currency  and  a  $150  check. 

Q.     No,  I  am  asking  about  the  Chevrolet. 
•    A.     $100  in  currency. 

Q.    $100  in  currency?  A.     Yes. 

Q.     Where  did  you  give  him  that  currency? 

A.  Right  up  in  the  office  of  War  Assets  Adminis- 
tration. 

Q.  How  was  the  Chevrolet  paid  for  when  you  got 
the  bill  of  sale? 

A.     A  couple  of  cashier's  checks. 

Q.     Two  cashier's  checks? 

A.     One  or  two  cashier's  checks. 

Q.     One  or  two  cashier's  checks? 

A.     Yes,  one  or  two — I  couldn't  say. 

Q.  You  also  paid  for  the  White  truck,  didn't 
you?  A.     Yes. 

Q.  You  obtained  the  cashier's  checks  which  have 
been  introduced  here  and  which  were  made  out  to 
you  ?  A.     Yes,  for  my  name. 

Q.  And  delivered  to  War  Assets  for  the  payment 
of  those  trucks?  [123]  A.     Yes. 


United  States  of  America  141 

(Testimony  of  Ed  De  Bon.) 

Q.  Did  you  get  a  bill  of  sale  for  the  Chevrolet 
trucks?  A.     Yes. 

Q.  What  did  you  do  with  the  bill  of  sale  v/hen 
you  obtained  it? 

A.  I  took  it  home  and  when  we  sold  the  Chevro- 
let truck  I  had  to  send  it  to  the  Division  of  Motor 
Vehicles  for  transfer. 

Q.  You  are  talking  about  the  bill  of  sale  that  you 
received  and  then  you  sent  it  to  the  Department  of 
Motor  Vehicles  for  transfer? 

A.  Yes.  For  transfer  to  the  new  buyer,  and 
the  second  one  I  still  have  at  hand. 

Q.     You  still  have  the  Chevrolet  on  hand  ? 

A.     Yes. 

Q.  With  respect  to  the  White  trucks,  did  you  do 
the  same  thing  ? 

A.     Same  thing — same  routine. 

Q.  You  were  starting  to  state  you  had  made  a 
payment  of  $580  to  Mr.  Hildebrand  for  the  White 
trucks.  How  was  that  payment  made  ? 

A.  In  cash  and  $430  in  cash  and  $150  check,  as 
I  recall. 

Q.     Which  you  made  out  to  Hildebrand? 

A.  No.  The  check  was  payable  to  me  and  I  en- 
dorsed it. 

Q.  You  endorsed  the  check  and  delivered  it  to 
Mr.  Hildebrand?  A.     Yes. 

Q.  Were  you  aware  of  any  wrong-doing  when 
you  purchased  this  material  or  these  trucks  fl-om 
Mr.  Hildebrand?  [124] 


142  Ed  De  Bon  vs. 

(Testimony  of  Ed  De  Bon.) 

Mr.  Bonsall :  That  is  calling  for  a  conclusion  and 
opinion,  your  Honor. 

The  Court:     Sustained. 

Mr.  Tramutolo :     All  right. 

Q.  Did  you  ask  Mr.  Hildebrand  or  anyone  else 
to  falsify  any  record  that  had  to  be  delivered  to  the 
government,  the  War  Assets  Administration,  or  any 
other  agency?  A.     No. 

Mr.  Bonsall:  I  object  to  the  question  on  the 
ground  it  is  leading. 

The  Court:     Objection  overruled. 

Q.      (By  Mr.  Tramutolo)  :     What  is  the  answer? 

A.     No. 

Q.  Did  you  know  what,  if  anything,  Mr.  Csaki 
and  Mr.  Hildebrand  were  doing  with  regard  to  any 
government  documents?  A.     No,  I  didn't. 

Q.  Did  you  ever  attend  any  meeting  where  these 
documents  were  discussed  ?  A.     Never. 

Q.  But  you  would  know,  would  you  not,  that 
you  as  a  dealer  could  not  buy  those  trucks  ? 

A.     Yes,  sir. 

Q.  How  did  you  happen  to  buy  them  from  Mr. 
Hildebrand  ? 

A.     He  was  introduced  to  me  as  a  dealer. 

Q.  He  was  introduced  to  you  as  a  dealer,  as  one 
having  a  [125]  dealer's  license?  A.     Yes. 

Q.  Your  transactions,  then,  were  all  with  Mr. 
Hildebrand?  A.     Yes. 

Q.  Did  you  ever  have  any  dealings  with  Mr. 
Csaki? 

A.     Never.  I  never  met  the  man  until  July  24. 
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Q.  That  is  the  time  that  he  gave  you  a  bill  of 
sale  which  was  notarized'?  A.     Right. 

Q.     You  insisted  upon  having  it  notarized? 

A.     Right. 

Q.  Mr.  De  Bon,  have  you  purchased  from  a  gov- 
ernment agency  or  any  government  agency,  includ- 
ing War  Assets,  any  property  as  recent  as,  say,  the 
past  two  weeks'? 

Mr.  Bonsall:     Objected  to  as  immaterial. 

The  Court:     Sustained. 

Mr.  Tramutolo :  My  purpose  in  asking  the  ques- 
tion, your  Honor,  is  to  show  that  Mr.  De  Bon  still 
is  regarded  as  a  man  of  integrity.  Otherwise  he 
could  not  deal  with  an  agency.  They  would  cut  him 
off  immediately. 

The  Court:  We  are  trying  one  case  only  here, 
Mr.  Tramutolo. 

Mr,  Tramutolo:  All  right,  I  understand,  your 
Honor. 

Q.  Mr.  De  Bon,  why  did  you  pay  by  cashier's 
checks  for  the  Chevrolet  truck  or  trucks  and  also 
the  three  White  trucks  instead  of  using  your  credit 
card  with  War  Assets  %  [126] 

A.  The  only  time  we  used  a  credit  card — I  have 
a  credit  up  to  $100,000  or  $150,000. 

Mr.  Bonsall:  I  move  to  strike  that  as  a  volun- 
tary statement  and  not  responsive  to  the  question. 

The  Court:  I  will  allow  it.  He  has  a  credit 
rating. 

Q.  (By  Mr.  Tramutolo) :  Will  you  repeat  that, 
Mr.  De  Bon  ? 
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A.  The  only  time  we  used  our  credit  card  is 
out  of  the  state  where  I  am  unknown. 

Q.     Where  you  are  not  known? 

A.  That's  right.  I  have  to  bring  a  card  where 
they  won't  take  my  check.  If  we  were  in  a  situation 
where  we  couldn't  get  a  cashier's  check  and  we  don't 
know  the  amount  of  the  material  we  want,  I  use  that 
credit. 

Q,  But  in  San  Francisco  you  pay  by  cashier's 
check  ? 

A.  Either  by  cashier's  check  or  my  own  personal 
check. 

Q.  But  you  use  your  credit  when  you  go  into 
communities  where  you  are  not  known? 

A.     Right. 

Q.  When  was  the  first  time  you  knew,  Mr.  De 
Bon,  that  you  were  involved  in  anything  that  vio- 
lated the  law  with  regard  to  these  transactions'? 

A.  Along — probably — I  couldn't  recall.  It  was 
either  January  or  February  of  this  year  when  a  man 
from  the  government  came  up  and  saw  me. 

Q.     Where  did  he  come?  [127] 

A.     Eureka. 

Q.     Did  you  talk  to  him  at  the  time  ? 

A.     Yes. 

Q.  What  did  you  tell  him  or  what  did  he  ask  you 
with  regard  to  the  transactions? 

A.  He  asked  me — there  was  no  five  trucks,  but 
only  three  trucks.  I  started  to  answer  him  because 
I  didn't  know  what  was  going  on.  The  only  thing 
is,  he  walked  into  the  place  and  he  says,  "Mr.  De 
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Bonr'  I  says,  ''Yes."  He  says,  ''You  know  you 
are  in  trouble?"  And  I  answered  back,  "Not  that 
I  know  of." 

Q.     Did  you  ever  know  Mr.  Hildebrand  prior  to 
July  of  1946? 

A.     Never  met  the  man ;  never  knew  him. 
Q.     At  the  time  you  met  him  in  July  of  1946,  or 
around  about  July  8  thereof  at  the  War  Shipping 
Administration,  did  he  tell  you  who  he  was  con- 
nected with  at  the  time?  A.     No,  he  didn't. 

Q.     Was  he  with  the  War  Assets  Administration 
at  the  time  ?  A.     No,  he  didn't  tell  me. 

Q.     Are  you  acquainted  with  a  number  of  the  offi- 
cials there,  or  were  you  at  the  time  ? 

Mr.  Bonsall :     Objected  to  as  immaterial. 
The  Court:     Objection  overruled. 
Q.     (By  Mr.  Tramutolo)  :     What  is  the  answer  ? 
A.     I  am. 
Q.     You  are?  [128] 
A.     Yes,  I  am  acquainted. 

Q.  Now,  Mr.  De  Bon,  of  the  trucks  that  you 
obtained  from  Mr.  Hildebrand,  did  you  dispose  of 
those  trucks? 

Mr.  Bonsall:     Objected  to  as  immaterial. 
The  Court:     Sustained. 

Mr.  Tramutolo :  I  may  have  asked  this  question, 
your  Honor,  and  I  would  ask  your  Honor  to  be  in- 
dulfi^ent  if  it  is  repetitious. 

Q.  Did  you  ever  have  any  meeting  to  discuss  the 
purchase  of  this  property  with  Mr.  Hildebrand  and 
Mr.  Csaki  and  yourself?  A.     Never. 

Mr.  Tramutolo:     That's  all. 
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Cross-Examination 
By  Mr.  Bonsall : 

Q.  Mr.  De  Bon,  did  you  see  this  gentleman  who 
happens  to  be  standing  here  now  before?  Did  you 
ever  see  him  before"? 

A.     Not  that  I  remember. 

Q.  That  is  Mr.  Dillon  of  the  FBI.  Did  you  ever 
see  him  before  ? 

A,  Yes,  I  believe  I  did,  now.  It  seems  to  me  he 
was  huskier  then.  He  was  heavier  then.  Now  I  can 
recall  him. 

Q.  Was  this  man  you  had  the  discussion  with  in 
January  of  1947  regarding  this  case? 

A.  Can  I  ask  him  if  he  was  stouter  then  ?  Were 
you  stouter  at  that  time?   Were  you  heavier  then? 

Mr.  Dillon:     No. 

The  Witness:  He  looks  not  as  stout  as  then.  He 
looked  [129]  to  be  a  bigger  man  than  he  is  now. 

Q.  (By  Mr.  Bonsall) :  Do  you  recall  Mr.  Dillon 
asking  you  if  you  had  paid  Mr.  Csaki  or  Mr.  Hilde- 
brand  in  connection  with  the  Chevrolet  trucks  and 
White  trucks  ?  A.     Yes. 

Q.  As  a  matter  of  fact,  that  you  told  Mr.  Dillon 
first  you  hadn't  paid  any  money  to  either  of  these 
gentlemen  ? 

A.  No.  I  told  him  I  paid  them  a  small  amount 
of  money. 

Q.     I  said  at  first. 

A.  I  told  him  at  first  that  I  did  not  remember 
what  I  paid,  but  I  paid  between  25  and  50  dollars. 
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Q.  After  while,  do  you  recall  telling  him  whether 
you  may  have  paid  them  a  small  sum  for  their  serv- 
ices to  cover  their  expenses,  possibly  25  or  50 
dollars'?  A.     That's  right. 

Q.  And  that  you  told  him  that  the  total  amount 
that  you  had  paid  Mr.  Hildebrand  at  the  time  would 
not  exceed  $150  all  told?  Do  you  recall  that? 

A.     There  was  only  two  truckloads. 

Q.     Well,  answer  the  question  if  you  can. 

A.     Probably  I  did. 

Q.     Well,  did  you  or  didn't  you?  A.     I  did. 

Q.  You  now  say  you  paid  $570  for  this  White 
trucks  ? 

Mr.  Tramutolo:  I  think  his  testimony  was 
$580.  [130] 

Mr.  Bonsall:     Yes. 

The  Witness:  He  asked  me,  all  the  trucks  like 
that  which  j^ou  want 

The  Court :  Well,  just  answer  the  question.  How 
long  have  you  been  engaged  in  the  automobile 
business  ? 

A.     I  should  say  off  and  on  for  30  years. 

Q.  You  are  pretty  well  familiar  with  the  way 
the  automobile  business  is  carried  on  in  its  several 
branches,  aren't  you?  A.     Right. 

Q.  And  you  are  pretty  well  familiar  with  how 
property  is  acquired  from  the  War  Shipping  Ad- 
ministration, are  you  not?  A.     Yes. 

Q.  Have  you  paid  any — Strike  that  out.  You 
wanted  these  trucks,  did  you? 

A.     I  told  the  man  that  I  could  use  them. 
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Q.  Now,  I  show  you  these  two  brochures,  Gov- 
ernment Exhibit  11,  first,  and  I  ask  you  if  you  saw 
that  when  you  were  at  the  War  Assets  Administra- 
tion office  on  July  8,  or  a  similar  copy. 

A.  I  couldn't  say  that  I  did  or  did  not.  I 
couldn't  recall. 

Q.  In  picking  out  the  Chevrolets  that  you  refer 
to,  did  you  pick  them  out  of  any  book  of  this  kind"? 

A.     No. 

Q.  Do  you  deny  that  these  books  were  before  you 
on  July  8  ? 

A.     You  asked  me  about  the  Chevrolet.   Now,  let 
us  finish  that. 
.  Q.     I  am  talking  about  the  Chevrolet.  [131] 

A.     Well,  I  didn't  pick  it  out. 

Q.     You  didn't  pick  it  out? 

A.     Absolutely  not. 

Q.     Who  did  pick  it  out? 

A.     I  couldn't  tell  j^ou. 

Q.     You  wanted  these  Chevrolets,  didn't  you? 

A.     I  did  not. 

Q.     You  didn't  want  them? 

A.  I  told  him  if  they  were  there  and  he  could  not 
use  them  I  would  buy  them,  but  not  that  I  was  look- 
ing for  them. 

Q.  Then  I  show  you  this  other  brochure,  marked 
Government  Exhibit  12,  and  ask  you  if  on  the  8th 
of  July  you  consulted  a  pamphlet  similar  to  that  in 
connection  with  picking  out  the  White  trucks. 

A.  I  may  have  seen  it.  I  wouldn't  say  I  had  it 
in  my  possession. 
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Q.  Isn't  it  a  fact  you  opened  uj)  and  found  out 
the  tag  numbers  of  some  White  trucks  from  one  of 
these  books  similar  to  thisl 

A.  No,  I  did  not  because  I  knew  I  couldn't  buy 
under  that  book. 

Q.     You  knew  you  couldn't  buy  from  this  book? 

A.     I  knew  that. 

Q.     You  say  you  didn't  see  these  books'? 

A.     I  couldn't  say. 

Q.  On  that  day,  July  8,  did  you  see  either  of 
these  books  or  similar  ones? 

A.     I  probably  have.  [132] 

Q.     Would  you  say  yes  or  no?  A.     Yes. 

Q.  Would  you  deny  that  you  looked  inside  these 
books  to  secure  the  tag  numbers  of  the  respective 
Chevrolets  and  White  trucks? 

A.     I  will  deny  that. 

Q.  When  you  obtained  those  Chevrolets,  didn't 
you  realize  that  Csaki's  priorities  were  being  used? 

A.     No,  I  didn't. 

Q.  In  connection  with  the  White  trucks,  didn't 
you  know  that  Csaki's  priorities  were  being  used? 

A.     I  didn't. 

Q.  Didn't  you  think  it  was  strange  on  the  27th 
that  Oscar  Csaki,  Hildebrand  and  yourself  were 
together  and  it  was  necessary  for  Mr.  Csaki  to  exe- 
cute these  documents  in  connection  with  the  pur- 
chase and  delivery  of  the  bills  of  sale  to  you? 

A.     On  what  date? 

Q.     On  July  27,  1946. 

A.  I  didn't  see  Mr.  Csaki,  or  either  one  on  the 
27th.    I  didn't  see  either  one. 


150  Ed  De  Bon  vs. 

(Testimony  of  Ed  De  Bon.) 

Q.  I  should  have  said  the  24th,  just  in  regard 
to  those  White  trucks:  Didn't  you  think  it  was 
strange  that  Oscar  Csaki,  Hildebrand  and  yourself 
were  together  and  these  papers  were  executed  by 
Csaki  to  you;  didn't  you  think  then  that  somebody's 
priorities  were  being  used? 

A.  I  didn't  know  it.  I  thought  I  was  doing 
business  with  a  [133]  dealer  where  I  could  buy  from 
one  dealer  to  another,  like  we  do  every  day. 

Q.  But  I  asked  you  if  you  didn  't  think  that 
somebody's  priorities  were  being  used. 

A.     I  did  not. 

Q.  On  July  9  did  you  receive  the  bill  of  sale  from 
Csaki  to  yourself  for  the  Chevrolet?  A.     Yes. 

Q.  Did  you  notice  that  Csaki 's  name  was  in  there 
as  a  grantor?  A.     Yes. 

Q.     Didn't  you  think  that  was  strange? 

A.    No. 

Q.     Didn't  you  think  some  person's  priorities  had 
been  exercised  in  securing  that? 
•  A.     I  did  not. 

Q.     You  knew  both  these  sales  were  on  priorities? 

A.    Yes. 

Q.  Did  you  know  that  one  of  them  was  restricted 
to  veterans  alone?  A.     Or  veteran  dealers. 

Q.  Didn't  you  know  that  the  other  one  was  prac- 
tically— Withdraw  that.  Didn't  you  know  that  from 
June  24  to  July  12,  the  sale  at  which  the  White 
trucks  were  being  purchased  was  on  the  date  you 
made  your  application  and  was  limited  to  veterans 
Qf;  World  War  II?   Didn't  you  know  that?  [134] 

A.     I  did  not. 
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Q.  Why  did  you  pay  Mr.  Hildebrand  in  cash  and 
not  by  check  for  his  services  ? 

A.  Well,  he  probably  needed  the  money  and  I 
figured  he  could  use  the  cash  instead  of  taking  a 
check,  not  being  acquainted  and  not  being  able  to 
get  the  check  cashed,  and  I  had  that  amount  of 
money  and  I  could  give  it  to  him. 

Q.  Did  you  withdraw  $500  from  the  Bank  of 
America  on  July  24,  1946  ? 

A.     I  probably  did;  I  couldn't  remember. 

Q.  Well,  I  will  show  you  what  purports  to  be 
a  cashier's  check  drawn  on  the  Bank  of  America, 
dated  July  24,  1946,  No.  2818883,  "Pay  to  the  Order 
of  Ed  De  Bon  $500,"  cashier's  check.  That  was  on 
the  same  date  you  received  these  three  other  cash- 
ier's checks. 

A.  Probably  so.  I  couldn't  recall  it.  I  cash 
checks  all  the  time. 

Q.  Was  that  where  you  got  the  $500  with  which 
to  pay  Hildebrand? 

Mr.  Tramutolo:  Just  a  moment.  Is  that  dated 
July  26? 

Mr.  Bonsall :     No,  July  24,  1946. 

Mr.  Tramutolo:     I  thought  you  said  July  26. 

Mr.  Bonsall :     I  said  July  24. 

The  Witness :     Probably  I  did. 

Q.  (By  Mr.  Bonsall) :  As  a  matter  of  fact, 
don't  you  know  that  was  where  you  obtained  the 
$500  cash  that  was  paid  to  Mr.  [135]  Hildebrand? 

A.  I  couldn't  swear  to  that.  I  always  carry  five 
or  six  or  eight  hundred  dollars  cashier's  checks 
daily.  I  meant  I  cashed  the  check. 
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Q.  You  cashed  this  check  made  out  to  yourself, 
did  you?  A.     Yes,  I  suppose  I  did. 

Q.     You  needed  the  $500. 

A.     I  can't  recall  if  I  did  or  not. 

Q.  Do  you  recall  this  is  some  of  the  money  you 
paid  Mr.  Hildebrand ?  A.     That's  right. 

Mr.  Bonsall :     I  ask  that  be  admitted  in  evidence. 

The  Court:     So  ordered. 

Mr.  Tramutolo :  Of  course,  my  objection  is,  your 
Honor,  that  it  concerns  nothing  brought  out  on  di- 
rect examination  and  therefore  is  not  proper  cross- 
examination. 

The  Court:     Objection  overruled. 

Mr.  Tramutolo:  I  make  no  objection  so  far  as 
that  is  concerned,  but  I  say  it  is  not  proper. 

The  Court :  Reference  was  made,  Mr.  Tramutolo, 
to  the  cash  payments.  This  is  proper  cross-examina- 
tion and  the  witness  admits  this  check  went  through 
and  was  diverted  into  the  cash. 

(Check  referred  to  was  marked  Government 
19  in  evidence.) 

Mr.  Bonsall :     No  further  questions. 

Mr.  Tramutolo:     That's  all.  [136] 

Mr.  Tramutolo:  Your  Honor,  I  would  ask  for  a 
short  adjournment.  I  am  asking  two  character  wit- 
nesses who  are  here  in  town  to  testify.  I  did  not 
anticipate  we  would  finish  at  this  time  and  I  asked 
them  to  be  here  at  3:30.  I  had  two  other  character 
witnesses  from  Eureka  which  I  am  Avilling  to  not 
call,  and  call  only  the  two  witnesses  from  San  Fran- 
cisco who  will  be  here,  as  I  say,  at  3:30. 
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Mr.  Bonsall:  I  will  stipulate  the  witnesses  who 
would  be  produced  would  testify  this  man  was  of 
good  character.  If  they  Avere  here  they  would  so 
testify. 

The  Court:  Mr.  Tramutolo  may  wish  to  devote 
additional  time  to  these  witnesses.  Will  you  accept 
the  stipulation'? 

Mr.  Tramutolo :  I  will  accept  the  stipulation  and 
I  will  state  the  people  I  am  calling,  their  names,  so 
you  may  know  who  they  are. 

Mr.  Bonsall :  I  would  not  want  to  go  further.  I 
am  willing  to  make  the  stipulation  as  I  have  stated. 

The  Court:  Will  these  witnesses  be  here  pres- 
ently? 

Mr.  Tramutolo :     Two  of  them  will,  your  Honor. 

Mr.  Bonsall :  I  had  in  mind  putting  on  a  rebuttal 
witness  out  of  order. 

The  Court:  Have  you  concluded,  Mr.  Tramu- 
tolo, other  than  your  character  witnesses'? 

Mr.  Tramutolo :     Yes,  your  Honor. 

The  Court:  By  the  way,  Mr.  De  Bon,  may  I 
ask  one  question:  [137] 

Q.  In  connection  with  these  cash  payments  you 
made  to  Hildebrand,  how  did  you  account  for  those 
cash  payments'? 

A.     We  charged  them  against  expense. 

Q.     You  charged  them  against  expense'? 

A.  Yes,  we  charged  them  against  expense  of  each 
truck,  when  we  sell  it,  of  each  unit.  I  will  charge 
it  against  expense,  against  the  selling  expense  of 
the  truck,  or  repairing.  We  charge  it  against  that 
said  truck. 
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Q.  One  further  question :  When  Csaki  came  into 
the  transaction,  as  it  then  appeared  he  was  then  on 
the  bill  of  sale,  did  you  make  any  protest  to  Hilde- 
brand  or  Csaki  ? 

A.  I  thought  they  were  in  partnership  as  a 
dealer. 

Q.     You  thought  they  were  in  partnership? 

A.     Yes. 

Q.  Did  Hildebrand  ever  represent  to  you  that 
Csaki  was  his  partner? 

A.  No,  but  he  told  me  he  had  a  partner,  bvit  I 
didn't  know  who  he  was  and  never  met  him  until 
that  day  when  I  made  final  payment. 

Q.  So  you  had  no  discussion  when  the  bill  of 
sale  was  passed  over  ?  A.     No. 

Redirect  Examination 
By  Mr.  Tramutolo: 

Q.  Mr.  De  Bon,  when  you  purchased  this  mer- 
chandise, did  you  enter  it  in  your  books  at  Eureka? 

Mr,  Bonsall :     That  is  immaterial. 

The  Court :     I  assume  he  keeps  books  of  account. 

The  Witness :     Yes,  sir. 

Q.  (By  Mr.  Tramutolo)  :  Did  you  make  entries 
of  the  purchase  of  these  trucks  ?  A.     Yes. 

Q.     And  the  cost  of  reconditioning  them  ? 

A.     Yes. 

The  Court :  Ladies  and  gentlemen  of  the  jury,  at 
the  suggestion  of  Mr.  Tramutolo  at  the  outset  of  the 
testimony  of  Mr.  De  Bon,  he  informed  the  jurors 
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they  might  interrogate  the  witness  through  the 
Court.  Have  any  of  you  ladies  or  gentlemen  any 
questions  to  ask"? 

Very  well,  no  questions. 

WILLIAM  B.  DILLON 

called  as  a  witness  in  behalf  of  the  Government  in 
rebuttal,  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  % 

A.     William  B.  Dillon. 

Direct  Examination 
By  Mr.  Bonsall : 

Q.     What  is  your  occupation,  Mr.  Dillon? 

Mr.  Tramutolo:  If  your  Honor  please,  in  view 
of  the  admonition  of  the  exclusion  of  witnesses,  Mr. 
Dillon  is  not  qualified  to  testify  in  view  of  that 
admonition. 

The  Court :  There  was  the  exception  noted  with 
respect  to  [139]  the  agents,  Mr.  Tramutolo. 

Mr.  Tramutolo:  One  agent,  Mr.  Kennedy,  the 
one  that  was  sitting  behind  Mr.  Bonsall. 

The  Court :     That  was  not  my  understanding. 

Mr.  Tramutolo:  I  submit  that  whatever  your 
Honor  thinks  is  all  right,  and  it  is  fair  and  I  have 
no  quarrel  with  your  Honor  on  that. 

The  Court :  Ordinarily  the  exclusion  of  witnesses 
does  not  operate  on  the  immediate  agents. 

Mr.  Tramutolo:  I  didn't  know  this  agent  was 
here  when  this  was  testified  to. 
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The  Court:  I  assmne  this  testimony  will  be  di- 
rected to  the  conversation  had  at  Eureka? 

Mr.  Bonsall:     That  is  correct. 

The  Court:     All  right.   Proceed. 

Q.  (By  Mr.  Bonsall)  :  Mr.  Dillon,  what  is  your 
occupation  ? 

A.  I  am  a  special  agent  of  the  Federal  Bureau 
of  Investigation. 

Q.  Have  you  ever  seen  this  defendant,  Ed  De 
Bon,  before?  A.     Yes. 

Mr.  Bonsall:  Will  you  stipulate  the  witness 
identifies  the  defendant? 

Mr.  Tramutolo:     Yes. 

Mr.  Bonsall :     Where  did  you  see  him  ? 

A.  I  talked  with  him  at  Eureka  and  at  his 
place  of  business. 

Q.     When?  [140] 

A     On  February  3  of  this  year,  1947. 

Q.     Who  was  present? 

A.     Mrs.  De  Bon. 

Q.  You  will  state  the  substance  of  your  conver- 
sation with  Mr.  De  Bon  at  the  time,  what  you  said 
and  what  he  said. 

A.  Well,  there  was  a  rather  lengthy  conversa- 
tion. I  introduced  myself  to  him.  I  showed  him  my 
credentials  and  told  him  I  would  like  to  inquire  into 
some  transactions  with  regard  to  trucks  purchased 
through  the  War  Assets  Administration  and  pro- 
ceed to  the  vehicles  which  he  had  purchased.  He 
asked  me  what  was  wrong  and  I  told  him  I  didn't 
know  there  was  anything  wrong  but  I  wanted  to 
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talk  over  these  transactions  with  him.  I  asked  him 
then  for  data  concerning  his  dealings  with  Oscar 
Csaki  and  John  Hildebrand  and  he  related  first — 
well,  we  proceeded  in  an  orderly  manner  which  was 
where  he  had  met  them.  He  told  me  he  met  Mr.  Hil- 
debrand in  San  Francisco  at  a  service  station  near 
the  corner  of  Van  Ness  and  Eddy.  It  was  a  chance 
meeting,  that  both  were  driving  Buicks  and  both 
came  in  to  have  their  cars  greased  and  they  met 
there.  They  conversed  there  just  because  of  the  two 
automobiles  being  of  similar  make.  I  then  asked 
him  where  he  met  Csaki  and  he  said  he  met  Csaki 
in  a  restaurant  on  Van  Ness  Avenue.  He  was  asked 
when  these  meetings  occurred,  and  he  said  they  oc- 
curred during  the  spring  of  1947  and  when  he  was 
asked  to  be  more  definite  he  said,  "Some  time  be- 
tween March  and  May."  He  was  then  a^ked  if  he 
had  [141]  purchased 

Mr.  Tramutolo :  Pardon  me,  Mr.  De  Bon,  is  that 
1947? 

The  Witness:  The  spring  of  1946,  between 
March  and  May.  He  was  then  asked  if  he  had  pur- 
chased any  vehicles  through  these  two  individuals, 
Csaki  and  Hildebrand,  to  which  he  replied  that  he 
had,  that  he  had  bought  four  vehicles.  I  asked  him 
from  whom  he  purchased  the  vehicles,  from  which 
veteran  and  he  said  he  couldn't  remember,  but  he 
thought  he  had  purchased  two  vehicles  from  each 
veteran.  He  was  then  asked  if  he  had  paid  the  vet- 
erans anything  for  the  use  of  their  priorities  and 
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he  replied  no,  that  he  had  paid  them  absolutely 
nothing.  He  was  questioned  a  little  more  in  detail 
about  this  remark  and  then  he  said,  "Well,  perhaps 
I  did  pay  them  something — ^not  very  much,  fifty  to 
a  hundred  dollars — not  over  a  hundred  dollars." 

Up  to  that  time  the  conversation  had  been  of  a 
rather  general  nature.  He  was  then  asked  spe- 
cifically regarding  transactions  occurring  on  July  8 
and  at  that  time  he  knew  that  I  knew  that  cash- 
ier's checks  had  been  procured  by  him. 

He  then  said,  "Pardon  me,  there  was  the  Chev- 
rolet truck, ' '  that  I  had  asked  him  about  and  it  was 
for  that  Chevrolet  truck  that  the  cashier's  check  in 
the  amount  of  $1100-odd  was  issued,  and  it  was  in 
addition  to  the  telephone  truck,  the  Chevrolet  tele- 
phone truck,  for  which  he  paid  $2200-and-some-odd, 
and  then  he  elaborated  on  the  transaction. 

He  was  then  requested  to  state  if  he  had  made 
any  [142]  commitments  to  the  veterans  with  regard 
to  what  they  were  to  receive  when  these  vehicles 
were  purchased  and  again  he  said  he  had  not  made 
any.  He  then  said  he  paid  them  twenty  or  thirty 
dollars  each  to  cover  their  expenses  only,  that  they 
had  gone  to  either  Stockton  or  Sacramento  or  both 
to  the  War  Assets  depots  where  these  vehicles  were 
parked,  to  examine  them,  and  he  was  reimbursing 
them  only  for  their  expenses,  and  that  they  were  of 
a  minor  character  and  in  the  total  they  would  not 
exceed  $150,  and  he  repeated  that  on  two  or  three 
occasions. 
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He  was  then  asked  to  produce  his  records  re- 
garding the  purchase  of  these  vehicles  and  with  the 
help  of  Mrs.  De  Bon  he  was  successful  in  locating 
two  sheets  of  material  such  as  is  printed  by  the 
War  Assets  Administration  dealing  with  the  pur- 
chase of  two  of  these  vehicles.  My  recollection  now 
is  that  they  were  both  with  respect  to  two  Chevrolet 

trucks. 

Mrs.  De  Bon  was  making  a  check  of  the  records 
at  his  request,  and  found  records  were  not  there. 
He  was  then  asked  to  produce  bis  records  regard- 
ing the  checks  with  which  these  were  purchased 
inasmuch  as  he  had  told  me  he  had  purchased  these 
vehicles  with  checks  drawn  on  his  account  in  the 
Eureka  branch  of  the  Bank  of  America.  Mrs.  De 
Bon  located  a  reference  to  a  charge  in  the  siun  of 
approximately  $1100  against  their  account,  and  she 
questioned  the  propriety  or  description  of  anything 
further  from  the  check  records,  and  I  was  not  shown 
anything  further  from  the  check  records.  [143] 

We  went  over  the  story  in  its  entirety  again  and 
at  that  time  I  asked  Mr.  De  Bon  if  it  was  true  and 
he  stated  it  was.  I  asked  him  then  if  he  would  pre- 
fer that  I  typed  it  so  that  he  could  affix  his  signature 
after  he  read  it  over.  He  first  said  it  was  true  but 
he  was  not  going  to  sign  anything.  He  then  said, 
*'If  you  want  to  type  it  up,  go  ahead." 

The  wife  borrowed  his  typewriter  and  I  typed 
about  half  a  page  of  legal  cap  paper.  Mr.  De  Bon 
was  reading  over  my  shoulder  at  that  time  and  lie 
then  said,  "That  is  enough.  I  am  not  going  to  sign 
anything.    Besides,  where  is  uiy  copy'?" 


160  Ed  Be  Bon  vs. 

(Testimony  of  William  B.  Dillon.) 

At  that  time  he  terminated  the  conversation  indi- 
cating he  had  a  lot  of  business  and  that  was  the  end 
of  our  conversation. 

The  conversation  took  place  at  his  place  of  busi- 
ness in  Eureka  on  the  afternoon  of  February  3rd 
and  commenced  at  about  3:45,  and  I  believe  it  was 
terminated  about  5:00  or  5:15.  During  the  course 
of  our  conversation  he  was  interrupted  from  time 
to  time  with  business  dealings.  People  came  to  the 
door.  Some  of  his  mechanics  came  to  the  door  and 
he  had  to  converse  with  them  from  time  to  time. 

Mr.  Bonsall :     Your  witness. 

Cross-Examination 
By  Mr.  Tramutolo: 

Q.  Mr.  Dillon,  wasn't  the  reason  that  Mr.  De 
Bon  would  not  sign  a  statement  which  you  were  in 
the  course  of  preparing,  that  you  would  not  make 
a  copy  for  him? 

A.  No,  that  isn't  true.  When  he  said,  ''Go  ahead 
and  type  it, ' '  [144]  I  borroAved  his  typewriter  which 
was  there  on  the  desk  and  turned  it  around  so  I 
could  use  it,  and  placed  a  piece  of  paper  in  the  type- 
writer. He  didn't  offer  any  carbon  copy  or  any 
means  by  which  I  could  make  a  copy.  And  I  had 
no  such  equipment  with  me.  I  typed  about  half  a 
page  before  any  objection  was  made  about  his  copy. 
That  remark  was  made  just  after  he  said,  "Just  a 
minute,  I  won't  sign  anything.  Where  is  my  copy?" 
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Q.     In  other  words,  he  wanted  a  copy  of  what 
you  were  typing  ? 

A.     Perhaps  he  did.     He  said,  "Where  is  my 
copy?" 

Q.     Did  you  interview  any  of  his  employees  up 
there,  Mr.  Dillon? 

Mr.  Bonsall :     I  object  to  that  as  immaterial. 

The  Court:     It  is  immaterial,  Mr.  Tramutolo. 

Mr.  Tramutolo :  He  was  up  there  making  inves- 
tigations. 

The  Court:  He  might  answer  to  the  end  that 
the  jury  gets  all  the  facts. 

The  Witness :  I  arrived  at  this  place  of  business, 
I  should  say,  at  about  3:00  o'clock  or  shortly  before 
3 :00.  I  inquired  in  the  display  room  of  his  place  of 
business  and  was  directed  to  the  office.  I  entered  the 
office  and  there  was  a  woman  sitting  there  and  I 
asked  for  Mr.  De  Bon.  She  wanted  to  know  what 
my  business  was  and  then  she  informed  me  that 
she  was  Mrs.  De  Bon,  that  he  was  downtown  at  the 
bank,  I  believe,  which  was  about  3:00  o'clock,  and 
that  he  would  be  back.  I  waited.  During  the  course 
of  the  wait,  I  strolled  about  his  shop  and  [145] 
conversed  informally  with  the  employees  about  the 
work  they  were  doing,  but  nothing  about  this  case. 
I  did  converse  with  Mrs.  De  Bon  from  time  to  time, 
but  it  was  just  small  talk. 

Q.  (By  Mr.  Tramutolo)  :  What  I  was  trying  to 
arrive  at,  Mr.  Dillon,  was,  do  you  know  that  he  has 
m  his  employ  approximately  ten  veterans  of  World 
War  II? 
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Mr.  Bonsall :  That  is  immaterial,  it  seems  to  me, 
and  is  objected  to  for  that  purpose. 

The  Court:  It  is  immaterial.  I  sustain  the 
objection. 

Mr.  Tramutolo:     That's  all. 

Mr.  Bonsall:     That's  all. 

Mr.  Tramutolo:  Will  your  Honor  permit  me  to 
put  Mr.  De  Bon  back  on  the  stand  for  one  further 
question  I 

ED  DE  BON 

recalled  as  a  witness  on  behalf  of  the  defendant  in 
rebuttal,  previously  sworn. 

The  Clerk:  The  witness  on  the  stand  is  Ed  De 
Bon,  heretofore  sworn. 

Direct  Examination 
By  Mr.  Tramutolo: 

Q.     How  many  employees  have  you  at  Eureka  ? 

Mr.  Bonsall :     Objected  to  as  immaterial. 

The  Court:  Objection  overruled.  You  may 
answer. 

The  Witness :     14,  15  or  16  at  different  times. 

Q.  (By  Mr.  Tramutolo)  :  How  many  of  those 
employees  are  veterans  of  World  War  II  ?  [146] 

Mr.  Bonsall:     Objected  to  as  immaterial. 

The  Court:     Sustained. 

Mr.  Tramutolo:  I  ask  that  be  permitted  to  be 
answered. 

The  Court:  What  is  the  theory  upon  which 
you  are  asking  that  question? 
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Mr.  Tramutolo:     First,  if  he  wanted  to  act  ille- 
gally, he  has  employees  of  his  own  who  are  veterans. 

The  Court:     I  sustain  the  objection. 

Mr.  Tramutolo:     That  is  all. 

Mr.  Bonsall:     That  is  all. 

PATRICK  JOHN  KELLY 

called  as  a  witness  on  behalf  of  defendant,  sworn. 

The  Clerk:     Will  you  state  your  name  to  the 
Court  and  jury? 

The  Witness:     Patrick   John   Kelly. 

Direct  Examination 
By  Mr.  Tramutolo: 

Q.     Mr.  Kelly,  where  do  you  reside? 

A.     2345  Wawona. 

Q.     That  is  in  San  Francisco? 

A.     San  Francisco,  yes,  sir. 

Q.     How  long  have  you  resided  in  San  Francisco, 
Mr.  Kelly?  A.     60  years. 

Q.     What  is  your  business? 

A.     Service  station  attendant,  Union  Oil  dealer. 

Q.     I  didn't  get  the  last. 

A.     Union  Oil  dealer. 

Q.     Union  Oil  service  station?  A.    Yes. 

Q.     How  long  have  yow  been  in*that  business? 

A.     Three  years  and  a  half. 

Q.     What  was  your  business  previous  to  that? 

A.     I  was  30  years  in  a  garage  at  Van  Ness  and 
Eddy. 
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Q.  Are  you  acquainted  with  the  defendant  in 
this  case  who  is  seated  behind  me,  Mr.  De  Bon? 

A.     Mr.  De  Bon,  yes. 

Q.     How  long  have  you  known  Mr.  De  Bon? 

Mr.  Bonsall:  I  object  to  that  until  the  proper 
foundation  is  laid. 

The  Court:     Objection  overruled. 
..Q.     (By  Mr.  Tramutolo)  :     How  long  have  you 
knowTi  himf 

A.  In  the  neighborhood  of  12  or  15  years.  He 
was  a  customer  in  the  garage. 

Q.     He  was  doing  business  with  you? 

A.     Yes. 

Q.  Do  you  know  his^  general  reputation,  Mr. 
Kelly,  for  truth,  honesty  and  integrity? 

Mr.  Bonsall:  I  object  to  the  form  of  the  ques- 
tion. 

The  Court :     Overruled. 

The  Witness:     A¥ell, 

Q.  (By  Mr.  Tramutolo)  :  Just  answer  yes  or 
no.  Do  you  know  [148]  his  general  reputation  for 
truth,  honesty   and   integrity?  A.     Yes. 

Q.     It  is  good  or  is  it  bad?  A.     Good. 

Mr.  Tramutolo:     That  is  all. 

Cross-Examination 
By  Mr.  Bonsall: 

Q.  Have  you  ever  visited  Eureka  ? 

A.  No,  s^ir. 

Q.  Are  you  acquainted  with  Eureka? 

A.  No,  sir. 
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Q.  Have  you  ever  talked  with  any  people  liv- 
ing in  Eureka  about  Mr.  De  Bon? 

A.     No,  sir. 

Mr.  Bonsall :     That  is  all. 

Redirect  Examination 
By  Mr.  Tramutolo: 

Q.  You  have  talked  with  Mr.  De  Bon  and  you 
have  talked  with  people  who  know  him? 

A.  Oh,  several  times.  I  have  several  friends 
who  are  now  dead  who  were  in  the  garage  when  he 
was  there. 

Q.  Did  you  ever  hear  him  accused  of  being  dis- 
honest ? 

Mr,  Bonsall:     I  object  to  that  as  improper. 

The  Court:     Technically  it  is  improper. 

Mr.  Bonsall:     I  will  withdraw  the  objection. 

The  Court:     But  I  think  it  should  be  overruled. 

Q.  Have  3^ou  ever  heard  anything  said  about  him 
in  the  negative  [149]  form,  that  he  was  charged 
with  a  crime? 

A.  During  the  years  when  he  was  in  the  garage 
business,  he  owed  money  to  me,  considerable  money 
from  time  to  time,  and  I  never  had  any  trouble 
collecting  it. 

Mr.  Tramutolo:     That  is  all. 

Recross-Examination 
By  Mr.  Bonsall: 

vj.  Did  you  ever  hear  of  him  being  in  trouble 
with  anybody? 
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A.  No,  I  couldn't  because  I  have  lost  contact 
with  him  for  some  time. 

Q.     How  long? 

A.     About  three  and  a  half  years. 

Mr.  Bonsall:     That  is  all. 

Mr.  Tramutolo:     That  is  all. 

The  Witness:     May  I  go  now,  Judge? 

The  Court:     Yes. 

The  Witness:     Thank  you. 

The  Court :  Ladies  and  gentlemen  of  the  jury, 
we  will  take  a  recess  now  until  3:30. 

May  I  again  admonish  you  not  to  discuss  this 
case  among  yourselves  nor  suffer  or  permit  any 
person  to  converse  with  you  on  any  subject  of  this 
trial,  and  not  to  form  or  express  any  opinion  until 
the  case  is  finally  submitted  to  you. 
(Recess.)  [150] 

Mr.  Tramutolo:  Stipulated  the  jurors  are  pre- 
sent. 

Mr.  Bonsall:     So  stipulated. 

Mr.  Tramutolo:  Just  after  you  adjourned  Dr. 
Brumback  appeared. 

JAMES  J.  BRUMBACK 

called  as  a  witness  on  behalf  of  defendant;  sworn. 

The  Clerk:  Will  you  state  your  name  to  the 
Court  and  jury? 

The  Witness:     James   J.   Brumback. 

The  Clerk:     Will  you  spell  the  last  name? 

The  Witness :     B-r-u-ni-b-a-c-k. 
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Direct  Examination 
By  Mr.  Tramntolo: 

Q.     What  is  your  profession  *? 

A.     Dentist. 

Q.     Dentist?  A.    Yes,  sir. 

Q.     And  where  do  you  reside,  Dr.  Brumback? 

A.     My  home  or  office  % 

Q.     Your  home. 

A.     21  San  Benito  Way,  St.  Francis  Wood. 

Q.     And  your  office  is  located  in  San  Francisco? 

A.     964  Market. 

Q.     How  long  have  you  been  a  practicing  dentist 
here  in  San  Francisco? 

A.     About  seventeen  years.  [151] 

Q.     Doctor,    are   you   acquainted   with    Mr.    Ed 
De  Bon,  the  defendant  in  this  case? 

A.     Yes,  sir;  yes,  sir. 

Q.     How  long  have  you  known  him? 

A.     About  25  years. 

Q.    And    that    acquaintance    exists    up    to    the 
present   time?  A.     Yes,    sir. 

Q.     Have   you   had   any   business   dealings   with 
Mr.  De  Bon?  A.     Yes,  sir. 

Q.     Do    you    know    of    his    general    reputation, 
Doctor,  for  truth,  honesty,  and  integrity? 

A.     I  do. 

Q.     Is  it  good  or  bad.  Doctor?  A.     Good. 

Mr.  Tramutolo:     That's  all. 
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Cross-Examination 
By.  Mr.  Bonsall: 

Q.     Did  you  know  Mr.   Be  Bon  in  Eureka  at 
any  time? 

A.     Oh,  yes,  I  knew  Mr.  Be  Bon  before  that. 

Q.     Have  you  seen  him  in  Eureka  recently*? 

A.     I  see  him  every  month. 

Q.     My  question  was,  how  frequently  you  have 
seen;  him  in  Eureka. 

A.     I  saw  him  in  Eureka  in  October. 

Q.     Of  last  year?  A.     That's  right.  [152] 

•  Q.     And  prior  to  that,  when  did  you  see  him  in 
Eureka  ? 

A.     I  have  just  seen  him  the  once  in  Eureka. 
He  visits  my  office  in  San  Francisco  quite  often. 

Q.     I  am  still  speaking  of  Eureka.  I  want  to  keep 
it  clear.  A.     Just  once  in  Eureka. 

Q.     In  the  last  five  years  how  often  have  you  seen 
him  in  Eureka,  just  roughly? 

A.     Just  once  in  Eureka. 

Q.     How  long  were  you  there  at  that  time? 

A.     About  two  or  three  days. 

Q.     Did  you  talk  about  him  with  anyone  there? 

A.     Yes,  I  have  a  very  good  friend  there,  Dr. 
Simpson,  who  is  also  a  friend  of  Mr.  Be  Bon. 

Q.     Did  you   ask   your   doctor   friend   what   his 
reputation  was  at  that  time? 

A.     Well,  this  individual 

Q.     Just  answer  ''Yes,"  or  "No." 

A.     I  didn't  ask  him,  no. 
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Q.  Did  3^ou  ask  anybody  what  his  reputation 
was  in  Eureka  1 

A.     I  wasn't  inquiring  about  his  reputation. 

Q.  Just  answer  my  question  if  you  can.  I  think 
it  is  clear. 

A.     No,  I  didn't  ask  anyone. 

Mr.  Bonsall :     That 's  all,  Doctor. 

Redirect  Examination 
By  Mr.  Tramutolo: 

Q.  Doctor,  you  have  discussed  at  various  [153] 
times,  have  you  not,  Mr.  De  Bon's  reputation? 

A.     Why,  yes. 

Mr,  Bonsall:  Just  a  moment.  I  think  it  should 
be  limited  to  the  place  of  his  residence. 

Mr.  Tramutolo:  I  doubt  that,  your  Honor.  I 
think  your  Honor  has  already  ruled. 

The  Court:  I  have  ruled  on  that.  I  am  willing 
to  allow  latitude.  I  think  latitude  should  be  allowed. 

Q.  (By  Mr.  Tramutolo) :  Did  you  ever  hear 
anything  ill  about  his  honesty  or  character? 

A.     No,  I  never  have. 

Q.     You  always  heard  him  well  spoken  of? 

A.     I  certainly  have. 

Mr.  Tramutolo:     That's  all. 

Mr.   Bonsall :     No   further   questions. 

Mr,  Tramutolo:  Your  Honor,  that  completes 
our  case.  Mr.  Bonsall  has  agreed  that  the  other 
witnesses  1  was  bringiiig  from  Eureka  need  not 
come,  and  I  do  not  desire  to  delay  the  trial,  as 
Mr.  Bonsall  will  stipulate  that  if  they  were  here 
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they  would  testify  that  his  general  reputation  for 
truth,  honesty  and  integrity  were  good. 

Mr.  Bonsall:     I  would  so  stipulate. 

Mr.  Tramutolo:     That  completes  our  case. 

The  Court:     Have  you  any  further  evidence? 

Mr.  Bonsall:     No  further  evidence.   [154] 

The  Court :     The  evidence  now  stands  submitted  ? 

Mr.  Bonsall:     It  does,  your  Honor. 

Mr.  Tramutolo:  Now,  if  your  Honor  please,  may 
I  ask  that  the  jury  be  excused? 

The  Court:  And  I  assume  then  you  will  desire 
to  take  an  adjournment? 

Mr.  Tramutolo:     That  is  right. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
the  evidence  has  been  completed  in  this  case.  The 
next  step  in  the  trial  thereof  will  be  the  arguments 
iomorrow  morning  at  ten  o'clock.  Therefore,  this 
court  mil  recess  this  particular  case  until  tomorrow 
morning  at  ten  o^clock.  Court  will  stand  adjourned 
as  to  this  case  until  tomorrow  morning  at  ten 
o^clock,  save  and  except  for  the  arguments  of  a 
legal  character.  You  may  retire  until  ten  o'clock 
tomorrow  morning. 

(Thereupon  the  jury  withdrew  from  the 
courtroom,  and  the  following  proceedings  were 
had:) 

Mr.  Tramutolo:  Your  Honor,  following  the  pro- 
cedural custom  and  requirements,  I  made  a  motion 
for  a  directed  verdict  of  acquittal  following  the 
close  of  the  Government's  case,  and  it  is  the  custom 
and  required,  as  I  take  it,  by  the  rules  of  coui't, 
to  follow  that  when  all  of  the  testimony  is  in,  and 
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I  now  ask  that  your  Honor  regard  the  statements 
I  made  heretofore  with  all  of  the  testimony  in,  that 
a  verdict  of  not  guilty,  a  [155]  directed  verdict  of 
not  guilty,  be  given  to  the  jury. 

The  Court:     As  to  all  counts'? 

Mr.  Tramutolo :     As  to  all  counts. 

The  Court:     Motion  denied. 

Mr.  Tramutolo :     And  an  exception  may  be  noted  ? 

The  Court:     Yes. 

Mr.  Tramutolo:  There  is  a  Federal  official  to  a 
great  department  that  I  had  the  honor  of  being 
with  for  some  time,  and  they  are  dedicating  a  new 
stamp  at  the  Auditoriiun  at  4,  and  I  would  ask 
your  indulgence.  Of  course,  we  have  finished  this 
case  much  sooner  and  I  would  appreciate  it  if 
your  Honor  would  consider  it. 

The  Court:  I  think  in  view  of,  the  efforts  of 
both  counsel  to  hasten  this  trial,  the  request  comes 
very  timely. 

Mr.  Tramutolo :  With  your  assistance,  I  think  it 
went  along  very  fast. 

The  Court:  Under  the  rule,  it  is  the  obligation 
of  the  court  to  discuss  instructions  with  you  in 
advance,  at  least  to  indicate  to  respective  counsel 
the  instructions  that  I  will  give,  so  that  you  may 
be  prepared  to  take  whatever  excei^tions  you  may 
have,  and  your  instructions  were  submitted  at  noon. 
I  will  go  over  them  late  this  afternoon  and  indicate 
to  counsel  in  advance  of  further  trial  tomorrow 
morning,  let  us  say  at — Mt'.  Mitchell,  have  we  a 
calendar  at  9:30'? 
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The  Clerk:     No,  your  Honor,   it  starts   at  ten. 

The  Court :  I  will  indicate  tomorrow  at  a  quarter 
to  ten,  so  you  may  be  guided  in  the  course  of  your 
arguments. 

Mr,  Tramutolo:  That  will  be  very  helpful,  your 
Honor.  With  that  indication  we  know  how  to  argue. 

The  Court:  At  a  quarter  to  ten  in  open  court  I 
Will  indicate  to  counsel  the  instructions  I  propose 
to  give,  as  suggested  by  respective  counsel,  together 
with  such  supplemental  instructions  as  I  may 
desire. 

Mr.  Tramutolo:  I  handed  those  in  this  morn- 
ing as  you  indicated,  by  ten  o'clock.  I  did  not  know 
thfey  had  not  been  handed  to  you.  A  copy  was  given 
to  Mr.  Bonsall  and  the  original  to  Mr.  Mitchell. 

The  Court:  They  are  in.  There  is  no  question 
about  the  tim^.  We  will  adjourn  until  tomorrow 
at  ten  o'clock. 

(Thereupon  at  3:42  p.m.  an  adjournment 
was  taken  until  tomorrow,  Thursday,  Juh^  31, 
1947,  at  ten  o'clock  a.m.)   [157] 

Thursday,  July  31,  1947,  1:30  o 'Clock  P.M. 

The  Clerk:  United  States  of  America  vs.  Ed 
De  Bon,  on  trial. 

The  Court:  Is  it  stipulated  that  the  jurors  are 
present,  gentlemen? 

Mr.  Bonsall:     Yes. 

Mr.  Tramutolo:  On  behalf  of  the  defendant, 
your  Honor,  it  is. 

The  Court:  Ladies  and  gentlemen  of  the  jury, 
it  is  nov/  the  province  and  duty  of  the  court  to  in- 
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struct  you  as  to  the  law  of  this  case.  I  am  mindful 
that  this  is  your  first  criminal  case  in  which  you 
have  participated  as  jurors,  and  you  may  recall 
that  when  you  were  impaneled  by  this  court  in  the 
first  instance  as  jurors,  I  then  admonished  you  as 
to  your  duties  under  the  law.  I  admonished  you  in 
addition  as  to  the  burdens  upon  you,  particularly  in 
a  criminal  case;  the  burden  on  the  court,  as  well 
as  on  counsel  and  as  well  as  on  the  jurors,  is  a  great 
burden.  However,  it  is  our  duty.  You  have  assumed 
the  duty,  and  we  expect  you  to  discharge  it  in  ac- 
cordance with  the  facts  as  elicited  through  the  wit- 
nesses, and  in  accord  with  the  law  as  announced  by 
this  court. 

The  court  and  the  jurors,  in  a  certain  fashion, 
operate  as  a  team.  You  determine  the  facts,  pass 
upon  the  credibility  of  witnesses,  and  the  like,  and 
the  court  is  concerned  only  [159]  with  the  law  of  the 
case. 

At  the  very  threshold,  I  desire  to  indicate  very 
definitely  to  you  that  with  respect  to  the  attitude  of 
the  court  in  this  case  in  the  interrogation  of  any 
witness  or  witnesses,  or  any  comment  the  court  may 
have  made,  either  directly  or  indirectly,  or  inferen- 
tially,  you  are  not  to  regard  any  such  conduct  as 
indicating  on  the  part  of  this  court  any  view  with 
respect  to  the  guilt  or  innocence  of  t]ie  defendant. 
On  occasions,  it  is  the  duty  of  this  court,  or  any 
other  court,  to  elicit  all  of  the  facts,  and  if  the  court 
believes  that  the  facts  have  not  been  developed,  it  is 
the  obligation  of  the  court  to  bring  out  those  facts. 

In  connection  with  the  instructions  as  I  give  them 
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to  you,  it  is  your  duty  not  to  consider  one  isolated 
instruction,  but  to  regard  all  of  the  instructions  as 
a  whole,  rather  than  to  accept  one  individual  state- 
ment of  the  law. 

It  is  your  duty  exclusively,  and  it  is  your  province 
exclusively  to  review  the  facts  and  to  pass  upon 
the  evidence,  and  in  that  respect  you  are  the  sole 
judges;  you  are  untrammeled  in  that  respect,  and 
this  court  is  without  either  obligation  or  function 
in  that  regard. 

Now,  I  announced  to  you  on  your  impanelment 
in  this  case  that  the  mere  fact  that  an  indictment 
or  true  bill  had  been  brought  against  the  defend- 
ant at  bar,  or  any  other  person,  is  not  to  be  con- 
sidered by  you  as  evidence  of  the  [159]  defendant's 
guilt.  The  indictment,  as  I  have  indicated,  is  merely 
a  legal  accusation  charging  the  defendant  \vith  the 
commission  of  an  alleged  offense.  It  is  not  to  be 
considered  by  you  as  evidence  in  the  case,  that  is, 
the  charging  part  of  the  indictment,  be  it  in  the 
first  count,  the  second  count,  or  the  third  count, 
or  any  of  the  overt  acts  alleged  in  the  so-called  first 
count  or  not,  nor  is  any  of  them,  to  be  considered 
by  you  as  evidence  against  the  defendant.  As  I 
announced  to  you,  the  indictment,  or  complaint,  or 
information  is  merely  the  skeleton,  and  as  you  build 
a  house,  you  must  superimpose  the  structure 
thereon,  to  wit,  bricks,  and  as  I  have  indicated  to 
you,  the  bricks  represent  the  evidence,  and  without 
the  evidence  the  superstructure  must  fall. 

Now,  from  an  elemental  viewpoint,  the  defendant 
is  presumed  to  be  innocent  of  the  crime  charged 


United  States  of  America  175 

against  him.  This  presumption  of  innocence  at- 
taches at  the  very  beginning  of  the  trial.  It  has 
the  weight  and  effect  of  evidence  in  the  defendant's 
behalf,  and  continues  to  operate  at  all  stages  of 
the  trial,  not  at  the  first  or  initial  stage  only,  but 
at  all  stages  of  the  trial,  and  when  you  finally  retire 
to  the  jury  room  to  deliberate  upon  a  verdict,  it  be- 
comes your  duty  to  consider  the  evidence  introduced 
in  this  case  in  the  light  of  the  presumption  of  inno- 
cence. This  presumption  is  sufficient  in  and  of  itself 
to  acquit  any  defendant  charged  with  a  crime,  unless 
it  is  overcome  by  evidence  that  satisfies  your  mind 
to  [160]  a  moral  certainty  and  beyond  a  reasonable 
doubt  of  the  guilt  of  the  defendant,  and  unless  you, 
and  each  of  you,  are  satisfied  it  is  your  duty  to  find 
the  defendant  not  guilty. 

It  is  not  necessary  for  the  defendant  to  prove  his 
innocence,  under  our  standards  of  justice;  the  bur- 
den rests  upon  the  prosecution  to  establish  every 
element  of  the  offense  with  which  a  defendant  is 
charged,  to  a  moral  certainty  and  beyond  a  reason- 
able doubt. 

Now,  what  is  reasonable  doubt?  Reasonable  doubt 
is  not  a  fiction  in  the  law.  It  is  a  doubt  resting  upon 
the  judgment  and  reason  of  him  who  conscien- 
tiously entertains  it  from  the  evidence  in  the  case. 
There  is  nothing  whimsical  about  it,  or  fanciful. 
It  is  doubt  based  on  I'eason.  By  such  doubt  is  not 
meant  every  possible  or  fanciful  conjecture  that 
may  be  suggested  or  imagined,  but  a  fair  dou])t 
based  on  reason  and  common  sense,  and  growing 
out  of  the  testimonv  in  this  case. 
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Reasonable  doubt  is  that  state  of  the  case  which, 
after  the  entire  comparison  and  consideration  of 
all  the  evidence  in  the  case,  leaves  the  minds  of 
the  jurors  in  that  condition  that  they  cannot  say 
that  they  feel  an  abiding  conviction  to  a  moral  cer- 
tainty of  the  truth  of  the  charge. 

Without  it  being  restated  or  repeated,  jom  are 
to  understand  that  the  requirement  that  a  defend- 
ant's guilt  be  shown  beyond  a  reasonable  doubt  is 
to  be  considered  in  connection  with  and  accompany- 
ing all  the  instructions  that  are  given  to  [161]  you 
by  the  court. 

You  must  also  remember,  ladies  and  gentlemen 
of  the  jury,  that  the  defendant  is  entitled  to  any 
reasonable  doubt  you  may  have  in  your  minds,  but 
at  the  same  time,  remember  also  that  if  you  have 
no  such  doubt  the  Government  is  entitled  to  a 
verdict. 

Now,  circumstantial  evidence  is  a  category,  in  the 
sense  that  there  are  two  classes  of  evidence  recog- 
nized and  admitted  in  courts  of  justice,  upon  either 
of  which  juries  may  lawfuly  find  an  accused  guilty 
of  a  crime.  One  is  direct  or  positive  testimony, 
that  is,  by  an  eyewitness,  to  the  commission  of  the 
crime,  and  the  other  is  proof  in  evidence  of  a  chain 
of  circumstances  pointing  sufficiently  strongly  to 
the  commission  of  the  crime  by  the  defendant,  and 
which  is  known  as  circumstantial  evidence. 

The  law  in  regard  to  circumstantial  evidence  is 
this :  In  order  to  justify  a  jury  in  finding  a  verdict 
of  guilty  based  on  circumstantial  evidence,  the  facts 
and  circumstances  must  not  only  be  consistent  with 
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each  other  and  with  the  guilt  of  the  defendant,  but 
they  must  be  inconsistent  with  any  reasonable  theoiy 
of  the  defendant's  innocence  that  can  be  predicated 
on  the  evidence,  and  must  show  the  defendant's 
guilt  beyond  a  reasonable  doubt.  In  other  words, 
not  only  must  each  fact  relied  upon  to  show  guilt 
be  proved  beyond  a  reasonable  doubt,  but  such  fact 
must  be  consistent  with  all  the  other  [162]  facts 
introduced  in  the  chain  of  circumstances,  and  must 
further  be  inconsistent  with  any  other  rational  con- 
clusion than  that  of  the  guilt  of  the  defendant. 

Now,  as  to  the  credibility  of  witnesses,  there  are 
certain  standards  or  tests  that  are  uniformly  ap- 
l)lied  in  a  determination  of  credibility.  First,  a 
witness  is  presumed  to  speak  the  truth.  This  pre- 
sumption may  be  repelled  or  rebutted  by  the  man- 
ner in  which  the  witness  testifies,  by  the  character 
of  his  testimony,  or  by  contradictory  evidence. 

You  should  carefully  scrutinize  the  testimony 
given,  and  in  so  doing,  consider  all  of  the  circum- 
stances under  which  the  v/itness  has  testified,  his 
demeanor,  his  manner  while  on  the  stand,  his  intel- 
ligence, the  relationship  which  he  bears  to  the  Gov- 
ernment or  to  the  defendant,  the  manner  in  which 
the  witness  might  be  affected  by  the  verdict,  and 
the  extent  to  which  he  is  contradicted  or  corrobo- 
rated by  other  evidence,  if  at  all,  and  every  matter 
that  tends  reasonably  to  shed  light  upon  his  credi- 
bility. If  you  find  that  the  presumption  of  trutli- 
fulness  attaching  to  the  testimony  of  any  witness 
has  been  repelled  or  rebutted,  then  you  will  give 
the  testimony  of  sucli  witness  sucli  credibility,  if 
any,  as  you  may  think  it  entitled  to. 
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Now,  with  respect  to  minor  discrepancies  and 
an  attempt  on  yonr  part  to  rationalize  upon  dis- 
crepancies; very  often  in  the  trial  of  a  case,  and 
without  dwelling  on  the  evidence  [163]  in  this  case, 
there  may  or  may  not  be  discrepancies  between  one 
witness's  testimony  and  that  of  another.  You  should 
determine  whether  or  not  such  discrepancies  or  in- 
consistencies or  such  points  of  difference  affect  the 
true  or  essential  issues  in  the  case.  Examine  such 
discrepancies  or  inconsistencies  and  such  disputed 
points  and  ask  yourselves  these  questions:  "How 
does  the  decision  of  this,  or  that,  or  the  other  dis- 
crepancy or  matter  in  dispute  affect  the  guilt  or 
iimocence  of  the  defendant?" 

Regardless  of  what  may  be  the  truth  concerning 
such  discrepancies  or  inconsistencies,  ask  yourselves 
the  main  question:  ''Did  or  did  not  the  defendant 
commit  the  charge  or  charges  alleged  in  the  indict- 
ment? Is  such  discrepancy  or  such  disputed  point 
material  to  establish  the  main  and  material  issue, 
as  to  the  guilt  or  innocence  of  the  defendant?" 

If  they  are  not  material,  if  the  decision  of  the 
same  is  not  necessary  to  enable  you  to  arrive  at 
the  truth  of  the  guilt  or  innocence  of  the  defendant, 
then  such  discrepancies  or  disputed  points  are  im- 
material and  minor  matters,  and  .you  should  waste 
no  further  time  in  their  consideration. 

The  court  cautions  you  to  distinguished  carefully 
between  facts  testified  to  by  the  witnesses  and  state- 
ments made  by  the  attorneys  in  the  course  of  their 
arguments  or  discussions  on  the  evidence.  If  there 
is  a  variance  between  the  arguments  and  facts,  you 
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must,  in  arriving  at  your  verdict,  to  the  [164]  extent 
that  there  may  be  such  variance,  consider  the  facts 
testified  to  by  the  witnesses,  and  you  are  to  remem- 
ber that  the  statements  of  counsel  in  their  argu- 
ments or  presentation  to  you  are  not  to  be  consid- 
ered as  evidence  in  the  case.  The  arguments  of 
counsel  represent  their  attempts  to  reconstruct  and 
rationalize  uj^on  the  evidence  in  order  that  their 
viewpoint,  whether  tenable  or  untenable,  may  be 
accepted  by  you. 

Now,  with  respect  to  stipulations  during  the 
course  of  this  trial,  both  counsel  were  very  gener- 
ous in  the  course  of  the  trial  in  entering  into  stipu- 
lations with  respect  to  facts,  and  you  may  recall 
that  part,  if  not  all,  of  the  documentary  evidence 
in  this  case  went  before  the  jury  and  the  court  as 
a  result  of  stipulations,  thus  simplifying  the  trial 
and  aiding  the  court,  as  well  as  the  jury,  in  dis- 
posing of  the  case.  Such  stipulations  represent  fact, 
and  you  are  to  regard  them  as  admitted  facts  with 
respect  thereto. 

Now,  with  respect  to  objections  sustained  by  the 
court  during  the  trial  of  the  case,  objections  were 
sustained  with  respect  to  the  introduction  of  evi- 
dence, and  in  connection  with  the  subject-matter  of 
any  of  those  objections  you  are  to  disregard  the 
evidence  totally  and  fully,  and  that  equally  applies 
mth  respect  to  the  court's  granting  of  so-called 
motions  to  strike  out  evidence.  Any  evidence  that 
has  been  stricken  from  this  trial  upon  motion  is 
to  be  disregarded  by  you  in  arriving  at  your  ultimate 
verdict.  [165] 
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As  I  have  indicated  to  you,  and  as  I  pass  on  to 
further  mstructions,  you  are  not  to  regard  the  in- 
structions as  isolated,  in  the  sense  that  one  instruc- 
tion or  another  is  to  be  considered  by  you.  You  are 
to  consider  the  instructions  as  a  whole. 

Now,  a  witness  may  be  impeached  l^v  the  party 
against  whom  he  is  called,  by  contradictory  evidence, 
by  evidence  that  he  has  made  at  other  times  state- 
ments inconsistent  with  his  present  testimony;  and 
if  you  believe  that  any  witness  has  been  impeached, 
then  you  will  give  the  testimony  of  such  witness 
such  credibility,  if  any,  as  you  may  deem  it  en- 
titled to. 

If  a  witness  is  shown  knowingly  to  have  testified 
falsely  on  the  trial  touching  any  material  matter, 
the  jury  has  a  right  to  disregard  such  testimony 
and  to  distrust  such  witness  in  other  particulars, 
and  in  that  case  you  are  at  liberty  to  reject  the 
whole  of  the  witness's  testimony,  except  in  so  far  as 
he  may  have  been  corroborated  by  other  credible 
evidence,  or  by  facts  and  circumstances  placed  in 
issue  on  the  trial. 

The  defendant,  Mr.  De  Bon,  has  testified  in  his 
own  behalf.  That  bemg  so,  you  will  determine  his 
credibility  according  to  the  same  standards  applied 
to  every  other  witness.  These  standards  I  have 
already  indicated  to  you.  You  may  also  consider 
in  this  connection  the  interest  the  defendant  may 
have  in  the  case,  his  hopes  and  his  fears,  and  what 
he  has  to  gain  or  lose  as  a  result  of  your  verdict. 

In  every  crime,  and  this  is  a  crime  or  an  alleged 
crime,  [166]  charged  in  the  indictment,  there  must 
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exist  a  union  or  joint  operation  of  act  and  intent, 
and  for  a  conviction  both  elements  must  be  proved 
to  a  moral  certainty  and  beyond  a  reasonable  doubt. 
Such  intent  is  merely  the  purpose  or  willingness  to 
take  such  action.  It  does  not  require  a  knowledge 
that  such  act  is  a  violation  of  law.  However,  a  per- 
son is  presumed  to  intend  to  do  that  which  he  vol- 
untarily or  willfully  does  in  fact  do,  and  must  also 
be  presumed  to  intend  the  natural,  probable  and 
usual  consequences  of  his  act. 

There  is  another  preliminary  matter,  and  that  is 
that  you  jurors  are  not  to  concern  yourselves  with 
matters  of  punishment  of  the  defendant  in  the  event 
of  a  verdict  of  guilty.  The  matter  of  punishment  is 
for  the  court  alone.  Your  province  is  to  determine 
the  guilt  or  innocence  of  the  defendant,  and  that  is 
your  exclusive  province. 

Now,  the  indictment  in  this  case  charges  in  three 
counts,  first,  the  so-called  conspiracy,  and,  secondly, 
a  substantive  offense,  and  in  the  third  comit  a  sub- 
stantive offense.  I  will  dwell  upon  the  subject- 
matter  of  the  indictment  at  additional  length.  How- 
ever, I  take  it  that  as  a  result  of  the  reading  of  the 
indictment  to  you  at  the  very  start  of  the  case,  as  a 
result  of  the  comments  made  upon  the  indictment 
by  respective  counsel,  that  additional  comment  on 
my  part  should  seem  uimecessary. 

Each  count — and  a  count  is  a  charge — when  we 
say  [167]  "count"  we  mean  a  charge — is  to  be  de- 
termined by  you  as  a  separate  and  several  charge 
against  the  defendant,  Mr.  De  Bon,  and  according 
to  such  views  as  you  may  take  of  the  evidence,  it 
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is  permissible  for  you  to  return  a  verdict  of  guilty 
against  the  defendant  on  one  or  more  of  the  counts, 
and  not  guilty  on  another,  or  guilty  on  another  of 
the  comits  and  not  guilty  on  one  of  the  comits  or 
all  of  the  counts,  as  it  may  appear  in  the  light  of  the 
instructions. 

Now,  basically,  the  defendant  De  Bon  is  charged 
with  violating  Title  18  of  the  United  States  Code, 
Section  88,  in  the  first  count.  So  that  you  may  have 
the  basic  law  in  mind,  Section  88  of  the  Criminal 
Code  provides : 

"Conspiring  to  commit  offenses  against  the 
United  States.  If  two  or  more  persons  conspire 
either  to  commit  any  offense  against  the  United 
States  or  to  defraud  the  United  States  in  any 
manner  or  for  any  purpose,  and  one  or  more 
of  such  parties  do  any  act  to  effect  the  object 
of  the  conspiracy,  each  of  the  parties  to  such 
conspiracy  shall  be  punished  in  the  mode  pre- 
scribed by  law." 

That  is  the  so-called  basic  conspiracy  section,  and 
it  is  with  respect  to  that  section  that  coimt  1  of  the 
indictment  is  predicated. 

Furthermore,  you  must  have  in  mind  that  the 
alleged  conspiracy  has  to  do  with  an  alleged  viola- 
tion of  another  section,  and  the  other  section  reads 
as  follows,  that  is,  Sestion  80  [168]  of  Title  18,  and 
so  far  as  material  it  reads  as  I  indicated,  in  part : 

"Whoever  shall  knowingly  and  wilfully  fal- 
sify or  conceal  or  cover  up  by  any  trick, 
scheme,  or  device,  a  material  fact,  or  make  or 
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cause  to  be  made  any  false  bill,  receipt,  voucher, 
roll,  account,  claim,  certificate,  affidavit,  or 
deposition,  knowing  the  same  to  contain  any 
fraudulent  or  fictitious  statement  or  entry  in 
any  matter  within  the  jurisdiction  of  any  de- 
partment or  agency  of  the  United  States,  or 
any  corporation  in  which  the  United  States  of 
America  is  a  stockholder,  is  guilty  of  an  of- 
fense against  the  United  States." 

Now,  in  substance,  under  count  1  it  is  alleged  that 
the  defendant,  Ed  De  Bon,  together  with  others, 
unlawfully,  wilfully  and  knowingly  conspired,  com- 
bined, and  confederated  to  violate  the  section  which 
I  adverted  to  recently.  In  connection  with  that  con- 
spiracy, certain  overt  acts  have  been  set  forth.  The 
overt  acts  were  read  to  you  at  the  start  of  the  case. 

The  overt  acts,  as  I  will  indicate  to  you,  may  or 
may  not  be  criminal  in  their  nature.  An  overt  act 
may  be  walking  across  the  street,  depositing  a  letter 
in  a  mail  box,  making  a  check,  handing  another  per- 
son some  money.  Those  are  all  overt  acts  which 
follow  in  the  wake  of  the  alleged  conspiracy.  But 
first  the  conspiracy  must  be  proven  to  a  moral  cer- 
tainty [169]  and  beyond  a  reasonable  doubt. 

Generally,  in  making  or  presenting  a  false  cer- 
tificate or  claim,  such  a  false  certificate  or  claim  is 
prohibited,  whether  made  by  one  on  his  own  behalf 
or  that  of  another.  The  sole  element  of  an  offense 
under  Section  80  that  I  recently  read  to  you  is  the 
intentional  presentation  of  such  a  false  statement 
to  a  Federal  agency,  and  no  pecuniary  loss  to  tb.e 
United  States  or  to  any  employee  on  a  Government 
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project  is  essential.  In  other  words,  it  is  the  false 
statement  that  is  essential,  and  the  fact  that  there 
may  not  have  been  any  pecuniaiy  loss  to  the  Gov- 
ernment is  not  a  criterion. 

The  first  witness  produced  by  the  Government 
detailed  at  more  or  less  length  to  yon  the  internal 
operations  with  respect  to  surplus  commodities, 
indicated  to  you  certain  preferences  that  exist  in 
favor  of  veterans,  and  the  like.  I  daresay  you  have 
that  testimony  in  mind. 

Now,  the  philosophy  miderlying  the  Surplus 
Property  Act  of  1944,  as  promulgated  by  our  Con- 
gress, was  to  atford  returning  veterans  an  oppor- 
tunity to  establish  themselves  as  proprietors  of 
agricultural,  business  and  professional  enterprises, 
and  in  the  very  nature  of  things  we  all  must  recog- 
nize the  salutary  effect  of  such  legislation  m  order 
to  provide  returning  veterans  of  World  War  II  an 
opportunity  to  rehabilitate  themselves  in  current 
economic  warfare  or  current  economic  business  af- 
fairs, and  to  assure  the  sale  of  surplus  property 
in  such  quantities  [170]  and  on  such  terms  as  will 
discourage  disposal  to  speculators  or  for  specula- 
tive purposes. 

Under  the  Surplus  Property  Act  a  board  was 
created  in  order  to  determine  regulations  in  the 
very  essentials.  As  we  understand  legislation,  be 
it  State  or  National — and  I  know  you  all  have  the 
general  concept — the  over-all  legislation  is  promul- 
gated and  then  it  is  incumbent  to  implement  that 
legislation  hj  rules  and  regulations,  and  in  this 
instance  Congress  provided  that  a  board  shall  be 
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created  to  establish  and  maintain  the  veterans  with 
respect  to  their  own  small  business,  professional 
or  agricultural  enterprises,  by  affording  the  vet- 
erans suitable  preferences  to  the  extent  feasible 
and  consistent  with  the  policies  of  the  Act. 

It  is  an  admitted  fact  in  this  case  that  the  de- 
fendant on  trial,  Mr.  De  Bon,  did  not  have  at  the 
time  and  place  in  question  as  indicated  in  the 
indictment  a  veteran's  preference  unto  himself. 

Now,  many  of  the  States  of  the  Union — and  we 
must  distinguish  in  the  trial  of  the  cases  as  between 
the  State  courts  and  Federal  courts — as  I  may  say, 
many  of  the  States  of  the  Union  have  statutes  to 
the  effect  that  no  one  can  be  legally  convicted  of 
a  criminal  offense  on  the  testimony  and  evidence 
of  an  accomplice  without  independent  corroborating 
evidence.  There  is  no  such  Federal  statute.  There- 
fore, it  is  not  legally  essential  that  the  testimony 
of  any  accomplice  be  corroborated  [171]  in  order  to 
authorize  a  conviction.  However,  the  evidence  of 
such  accomplice  ought  to  be  received  and  consid- 
ered with  great  care  and  caution.  Nevertheless,  if 
after  a  careful  consideration  and  survey  of  the 
testimony  of  any  accomplice  you  are  convinced  be- 
yond a  reasonable  doubt  of  the  guilt  of  the  de- 
fendant, Mr.  De  Bon,  you  should  not  hesitate  to 
bring  in  a  verdict  of  guilty  against  the  defendant. 

I  further  charge  you  that  whoever  directly  com- 
mits an  act  constituting  an  offense  defined  in  any 
law  of  the  United  States,  or  whoever  aids,  abets, 
conceals,  induces,  or  procures  its  commission,  is  a 
principal,   and   to  ])e  prosecuted   and   j^unished   as 
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such.  Ill  other  words,  whoever  directly  does  the 
thing  that  is  a  violation  of  law  is  a  principal,  as  is 
also  one  who  either  aids,  abets,  conceals,  induces, 
or  procures  the  doing  of  an  act  or  that  act. 

"Aid" — and  I  am  defining  these  for  you  because 
the  definitions  are  essential  in  the  trial  of  this  case — 
"Aid"  means  "to  help,  support,  assist;  one  who 
helps  or  promotes  in  doing  something;  helper  or 
assistant." 

"Abet"  means  "to  instigate  or  to  encourage  by 
aid  or  comitenance ;  or  to  contribute ;  as  an  assistant 
or  instigator  in  the  commission  of  an  offense." 

It  is  essential  to  the  guilt  of  a  person  charged 
with  aiding  and  abetting  the  commission  of  a  crime 
that  such  person's  acts  shall  have  contributed  to 
the  effectuation  of  the  [172]  offense.  It  is  suffi- 
cient if  it  facilitated  the  result  and  rendered  the 
accomplishment  of  the  offense  more  easy. 

Usually  to  aid  and  abet  in  the  commission  of  an 
offense,  the  person  rendering  such  aid  or  assistance 
is  present  to  render  support  and  confidence,  but  he 
may  aid  and  abet  even  though  absent. 

A  person  who  renders  assistance,  cooperation  and 
encouragement  in  the  commission  of  an  offense  is 
one  who  aids  and  abets  in  the  commission  thereof. 

You  are  instructed  further  that  it  is  not  incum- 
bent upon  the  Government  to  prove  the  precise  date 
upon  which  the  offense  or  offenses  here  alleged  to 
have  been  committed  were  committed,  it  being  suf- 
ficient for  the  purpose  of  this  case  that  it  is  shown 
that  the  offense  or  offenses  were  committed  within 
the  past  three  years. 
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You  will  observe— and  I  admonish  you  to  keep 
these  elements  in  mind,  because  we  are  now  com- 
ing into  the  conspiracy  field— Mr.  Tramutolo,  dur- 
ing the  course  of  his  argument,  in  what  might  be 
regarded  as  a  rather  inelegant  manner,  stated  that 
a  conspiracy  indictment  was  sometimes  used  as  a 
barrel  for  the  inclusion  of  many  matters  therein, 
and  rather  than  have  your  minds  confused  on  that 
score,  when  I  say  ''inelegant"  there  is  no  reflection 
upon  Mr.  Tramutolo  at  all. 

I  should  like  you  to  pay  particular  attention  to 
these  elementals  having  to  do  with  conspiracy, 
because  it  is  not  [173]  difficult  to  understand.  There 
are  three  essentials.  First,  there  must  be  the  act 
of  two  or  more  persons  conspiring  and  confederat- 
ing together,  two  or  more.  Second,  it  must  appear 
that  the  purpose  of  the  conspiracy  was  to  commit 
an  offense  against  the  United  States,  that  is,  to 
violate  some  law  of  the  United  States;  and  third, 
one  or  more  of  the  conspirators,  after  the  con- 
spiracy has  been  formed  and  during  its  existence, 
must  do  some  act  to  effect  the  object  thereof. 

Now,  each  of  these  elements  is  an  essential  ele- 
ment of  the  crime  charged,  and  must  be  established 
to  your  satisfaction  to  a  moral  certainty  and  beyond 
a  reasonable  doubt  ])efoTe  you  can  find  the  defend- 
ant guilty.  If  these  three  elements  are  established, 
then  the  crime  of  conspiracy  is  complete,  regardless 
of  whether  the  purpose  was  accomplished  or  not. 

The  word  ''conspiracy,"  as  I  indicated,  is  not 
difficult  to  understand.  Of  course,  one  person  can- 
not consi^ire  with  himself,   in   the  very  nature  of 
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things.  It  takes  two  or  more  persons  to  form  a  con- 
spiracy. Whenever  two  or  more  persons  act  to- 
gether understandingly  to  commit  a  crime,  there 
is  a  conspiracy.  It  is  of  no  consequence  that  there 
may  be  no  proof  of  any  spoken  or  written  word 
of  agreement  between  them.  Agreements  to  commit 
crime  are  necessarily  of  a  secret  nature  and  usually 
difficult  to  discover,  and  it  is  generally  necessary 
to  prove  them  by  proof  of  facts  from  which  a  jury 
may  fairly  and  reasonably  infer  the  existence  of 
the  agreement,  itself.  [174]  It  is  seldom  that  express 
proof  can  be  secured.  They  are  ordinarily  proved 
through  proof  of  acts  and  conduct  of  two  or  more 
persons  which  show  that  they  were  cooperating  and 
working  together  and  in  unison  in  furtherance  of 
a  common  design  and  purpose  of  the  criminal  ob- 
ject. It  is  difficult,  if  not  impossible,  to  secure 
exrjress  proof  of  such  matters,  and  as  I  have  indi- 
cated to  you  you  may  from  the  facts  elicited  in  this 
case  infer  that  a  conspiracy  existed,  if  you  so  find. 
A  conspiracy  may  be  proved  bj^  proof  of  facts  from 
which  it  may  be  fairly  inferred  that  the  parties  had 
a  common  objective,  and  that  the  act  or  acts  done 
by  each  one  of  the  i3arties,  though  the  acts  may  l3e 
different  in  character,  were  all  done  in  pursuance 
of  a  common  end  and  calculated  to  effect  a  com- 
mon purpose,  and  that  the  parties  steadily  pursued 
the  same  object,  either  by  the  same  means  or  by 
different  means,  but  all  leading  to  the  same  result. 
It  is  unimportant,  ladies  and  gentlemen,  when 
the  conspiracy  was  formed  or  originated.  It  is 
sufficient  to  prove  that  during  its  existence  and  to 
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effect  the  object  of  it  one  of  the  alleged  overt  acts 
was  committed  within  three  years  prior  to  the  day 
the  indictment  was  filed,  and  at  some  place  within 
the  jurisdiction  of  this  court. 

The  alleged  overt  acts  in  this  case  were  committed 
in  San  Francisco  within  the  jurisdiction  of  this 
court. 

It  is  immaterial  whether  the  evidence  varies 
from  the  [175]  details  of  the  indictment  as  to  time, 
place,  quantity  or  description.  Dates  do  not  have 
to  be  proved  exactly  as  alleged  in  an  indictment, 
but  it  is  sufficient  to  prove  an^^  date  within  the 
period  of  time  of  three  years  before  the  indictment 
was  returned. 

Now,  the  overt  acts  alleged  connnence  at  page  3. 
In  brief,  defendants  Csaki  and  Hildebrand  jointly 
prepared  a  document  known  as  a  Veteran's  Appli- 
cation for  Surplus  Property,  intending  the  same 
for  filing  with  the  War  Assets  Administration,  and 
that  on  or  al^out  March  27,  1946,  in  this  City  and 
County,  defendant  Hildebrand  made  certain  entries 
on  a  document  knov^i  as  a  Veteran's  Application 
for  Surplus  Property.  Then  in  paragraphs  G,  D, 
and  E,  in  like  manner  the  overt  acts  continue  as 
illustrated. 

He,  on  or  about  July  9,  1946,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  the 
defendant  Ed  De  Bon  i)aid  to  defendant  John 
Steven  Hildebrand  the  sum  of  $50  for  procuring 
and  exercising  a  Veterans 's  Priority  in  purchasing 
a  Chevrolet  truck  from  the  War  Assets  Adminis- 
tration. 


190  Ed  Be  Bon  vs. 

On  or  about  July  24,  1946,  at  the  City  and  County 
of  San  Francisco,  State  of  California,  the  defend- 
ant Ed  De  Bon  paid  the  defendant  John  Steven 
Hildebrand  the  sum  of  $400  for  jDrocuring  and 
exercising  a  Veteran's  Priority  in  purchasing  three 
White  trucks  sold  to  defendant  Oscar  Csaki  on  the 
same  date  by  the  War  Assets  Administration,  [176] 

Now,  as  I  have  indicated  to  you,  and  I  admonish 
you  agam,  neither  the  reading  of  those  overt  acts 
by  counsel  or  by  the  court  is  to  be  taken  by  you 
as  establishing  the  fact  thereof.  You  must  believe 
from  the  testimony  here  that  they  have  been  estab- 
lished by  credible  testimony  or  not,  but  as  I  have 
indicated  to  you,  it  is  not  necessary  for  you  to 
conclude  that  all  of  the  overt  acts  have  been  proved 
to  a  moral  certainty  and  beyond  a  reasonable  doubt. 
It  is  sufficient  to  establish  a  conspiracy,  if  you  so 
find,  that  one  overt  act  was  committed  as  a  conse- 
quence of  and  following  through  the  alleged  unlaw- 
ful agreement,  if  such  agreement  existed. 

As  I  have  indicated,  an  overt  act  need  not  be 
criminal  iii  nature  if  considered  separately  and 
apart  from  the  conspiracy.  It  may  be  an  innocent 
act,  as  the  act  of  a  man  walking  across  the  street 
or  driving  an  automobile,  or  using  a  telephone,  but 
if  during  the  existence  of  the  conspiracy  the  overt 
act  is  done  by  one  of  the  conspirators  to  effect  the 
object  of  the  conspiracy,  the  crime  is  complete,  and 
it  is  complete  as  to  every  party  found  by  you  to 
be  a  member  of  the  conspiracy,  no  matter  which 
one  of  the  parties  did  the  overt  act. 
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I  charge  you,  ladies  and  gentlemen  of  the  jury, 
that  participation  in  a  conspiracy  without  knowl- 
edge of  its  existence  or  knowledge  of  a  consj)iraey 
without  participation  therein  is  not  sufficient  to 
warrant  a  conviction. 

You  are  further  instructed  that  the  dec^laration  or 
act  [177]  of  a  conspirator  not  in  furtherance  or  exe- 
cution of  a  proven  common  design  is  not  evidence 
against  any  of  the  parties  other  than  the  one  mak- 
ing such  declaration  or  performing  such  act. 

The  testimony  of  an  accomplice  or  a  co-conspira- 
tor, or  evidence  of  oral  admissions  of  a  defendant, 
must  be  received  by  you  with  caution.  I  have  already 
indicated  that  to  you  in  part.  I  reiterate  again  that 
proof  of  the  conspiracy  charged  in  the  indictment 
against  the  defendant  De  Bon  must  be  made  inde- 
pendent of  admissions  of  any  defendant  made  after 
the  termination  of  the  alleged  conspiracy. 

The  rule  of  reasonable  doubt  which  I  have  ad- 
verted to  applies  to  every  material  element  of  the 
offense  charged  in  the  indictment. 

One  further  instruction,  that  in  order  to  find  the 
defendant  Ed  De  Bon  guilty  on  the  first  count  of 
the  indictment,  the  so-called  conspiracy  count,  you 
must  find  beyond  a  reasonable  doubt  and  to  a  moral 
certainty  that  Mr.  De  Bon  had  knowledge  of  the 
other  defendants'  fraudulent  plan  or  scheme  in  the 
preparation  and  presentation  of  the  applications  or 
mail  orders  alleged  in  that  count.  You  must  further 
find  to  a  moral  certainty  and  beyond  a  reasonable 
doubt  that  defendant  knowingly  joined  in  said 
illegal  conspiracy. 
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You  are  instructed  that  even  though  two  of  the 
former  defendants  in  this  case,  that  is,  Oscar  Csaki 
and  John  Hildebrand,  have  entered  pleas  of  guilty 
to  one  or  more  of  the  counts  [178]  of  the  indict- 
ment, that  the  pleas  of  guilty  of  those  defendants 
are  not  evidence  of  the  guilt  of  the  defendant 
De  Bon  in  the  present  trial. 

The  defendant,  Mr.  De  Bon,  has  offered  evi- 
dence of  good  character  in  his  business  dealings 
within  this  community,  and  with  respect  to  his 
integrity.  This  is  evidence  for  you  to  consider, 
together  with  all  of  the  other  evidence  in  the  case 
in  determining  whether  it  has  been  proved  beyond 
a  reasonable  doubt  that  the  defendant  committed 
the  oifense  charged  in  the  indictment. 

You  are  further  instructed  that  in  order  to  find 
the  defendant,  Mr.  De  Bon,  guilty  of  counts  2  and 
3,  or  both,  you  must  find  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  under  all  of  the  instruc- 
tions given  to  you  by  the  court  that  the  defendant 
De  Bon.  knew  of  the  alleged  illegal  intent  on  the 
part  of  Mr.  Hildebrand  and  Mr.  Csaki  to  fraudu- 
lently prepare  and  present  the  applications  or  mail 
orders  referred  to. 

Now,  those  two  counts,  ladies  and  gentlemen,  so 
there  may  be  no  confusion  in  your  minds,  are  com- 
pletely divorced  from  the  so-called  conspiracy.  They 
are  what  we  regard  in  law  as  so-called  substantive 
offenses,  and  I  shall  read  them  to  you:  That  on  or 
about  July  8,  1946,  the  defendants,  in  the  City  and 
County  of  San  Francisco,  State  of  California,  and 
within  the  jurisdiction  of  this  court,  did  knowingly 
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and  wilfully  make  and  cause  to  be  made  false, 
fraudulent,  and  [179]  misleading  statements  and 
misrepresentations,  and  did  conceal  and  cover  up 
by  scheme  and  device  a  material  fact  in  a  matter 
within  the  jurisdiction  of  a  department  and  agency 
of  the  United  States  Government,  to  wit,  the  War 
Assets  Administration,  in  that  the  defendants — in 
this  instance  De  Bon — did  cause  to  be  executed  a 
mail  order  request  for  the  purchase  of  surplus 
property,  to  wit,  the  purchase  of  a  Chevrolet  truck 
purported  to  be  for  the  use  and  benefit  of  a  vet- 
eran of  World  War  II,  one  Oscar  Csaki,  when  in 
truth  and  in  fact  it  was  the  intention  of  defendant 
to  purchase  the  Chevrolet  truck  for  the  use  and 
benefit  of  defendant  Ed  De  Bon,  who  was  then  and 
there  not  legally  entitled  to  purchase  said  property. 

Now,  I  have  read  to  you  the  essence  of  the  in- 
dictment. Count  3  is  identical  in  all  of  the  charging 
parts,  save  and  except  that  it  has  to  do  with  the 
White  trucks  referred  to,  rather  than  the  other 
truck. 

In  every  crime  there  must  exist  a  miion  or  joint 
operation  of  act  and  intent,  and  for  a  conviction 
both  elements  must  be  preseut,  and  be  proved  to  a 
moral  certainty  and  beyond  a  reasonable  doubt. 
Such  intent,  as  I  have  indicated  to  you,  is  merely 
a  purpose  of  willingness  to  take  such  an  action, 
and  does  not  require  any  knowledge  that  such  act 
is  a  violation  of  the  law.  However,  a  person  is  pre- 
sumed to  intend  all  that  whir'h  he  vohmtarily  and 
wilfully  does  lu  fact  do,  aud  must  also  be  pre- 
sumed to  iuteud  all  of  the  natural,  probable,  [180] 
and  usual  consequences  of  all  his  own  acts. 
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Now,  save  for  a  final  instruction,  ladies  and  gen- 
tlemen, I  believe  that  I  have  covered  every  phase 
of  this  case,  so  far  as  the  law  is  concerned,  and  as 
I  indicated  to  you  with  finality,  it  is  your  obligation 
to  arrive  at  a  verdict  if  you  can  conscientiously 
do  so. 

You  should  freely  consult  with  one  another  in 
the  jury  room.  If  any  one  of  you  should  be  con- 
vinced that  your  view  of  the  case  is  erroneous,  do 
not  be  stubborn  and  do  not  hesitate  to  abandon 
your  own  view  under  such  circumstances,  if  you 
believe,  after  full  and  complete  and  fair  discus- 
sion, you  are  erroneous.  On  the  other  hand,  it  is 
entirely  proper  and  within  your  province  to  adhere 
to  your  own  view  if  after  a  full  exchange  of  ideas 
you  still  believe  that  you  are  right. 

The  indictment,  as  I  have  indicated  several  times, 
contains  three  counts.  Each  count  must  be  con- 
sidered l)y  you  as  separate  and  several  charges 
against  the  defendant,  and  according  to  such  view 
as  you  take  of  the  evidence  you  shall  return  a 
verdict  of  either  guilty  or  not  guilty  as  to  each 
count. 

Your  verdict — and  I  ask  that  you  heed  this — must 
be  unanimous  in  these  counts. 

When  you  retire  to  your  jur}^  room  to  deliberate 
you  will  select  one  of  your  number  as  foreman  or 
forelady,  and  he  or  she  will  sign  your  verdict  when 
it  has.  been  reached,  and  will  preside  over  your 
deliberations  in  the  jury  room;  and  further,  [181] 
your  foreman  or  forelady  will  communicate,  if 
occasion  arises,  with  the  court  through  the  marshal, 
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who  will  be  in  charge  of  you  during  your  delibera- 
tions. Your  foreman  will  represent  you  as  spokes- 
man in  any  matters  that  have  occasion  to  be  brought 
to  the  attention  of  the  court.  The  clerk  will  hand 
you  the  form  of  verdict. 

Mr.  Marshal,  you  will  conduct  the  jury  to  their 
jury  room  and  preside  over  them  during  their  de- 
liberations until  a  verdict  or  such  action  as  they 
may  take. 

Are  there  any  exceptions  to  the  instructions! 

Mr.  Tramutolo:  No  exceptions,  but  I  desire  to 
have  the  jury  retire.  I  think  I  can  clarify  this. 
There  may  have  been  a  misunderstanding. 

The  Court:  Mr.  Tramutolo,  if  you  have  any 
exceptions  to  the  instructions,  under  the  rule  they 
must  be  made  out  of  the  presence  of  the  jury.  If 
so,  I  will  ask  the  jury  to  retire  momentarily  and 
then  be  recalled. 

Mr.  Tramutolo :  Thank  you,  youv  Honor,  it  will 
be  very  short. 

The  Court:  Ladies  and  gentlemen,  imder  the 
rules  Mr.  Tramutolo  is  obliged  to  undertake  on 
behalf  of  his  client  to  note  any  exception  to  the 
charge  of  the  court  that  he  may  have,  and  in  the 
very  nature  of  things,  the  law  contemplates  the 
absence  of  the  jury,  so  I  will  ask  you  to  retire 
momentarily,  and  then  you  will  be  returned  to  the 
court.  There  may  or  there  [182]  may  not  be  further 
instructions,  but  you  are  not  to  take  up  your  de- 
liberations, so  you  are  not  to  deliberate  and  discuss 
the  case  until  T  finally  end  it  and  hand  it  to  you. 
You  understand  that. 


196  Ed  De  Bon  vs. 

(Thereupon  the  jury  retired  from  the  court- 
room and  the  following  proceedings  were  had:) 

Mr.  Tramutolo:  Your  Honor,  the  one  on  which 
I  wanted  to  address  myself  to  the  Court,  and  it  may 
have  been  covered  while  I  was  writing,  is  the  weight 
the  jury  must  give  to  those  w^ho  have  pleaded  guilty. 
I  got  just  one  portion  of  it,  and  I  don't  know 
whether  the  jury  was  instructed  that  their  testi- 
mony should  be  viewed  with  caution  because  of  the 
fact  that  they  had  pleaded  guilty. 

The  Court :  I  have  given  that  instruction  with 
respect  to  the  accomplices,  and  I  feel  it  is  covered. 

Mr.  Tramutolo :  The  only  other  one,  your  Honor, 
I  thought  I  had  prepared  for  your  Honor,  was  that 
it  is  not  a  violation  of  this  Act  to  purchase  property 
from  a  veteran  when  he  acquires  it  himself,  law- 
fully. In  other  words,  there  is  no  penalty  in  the  Act. 
.  The  Court :  Well,  there  is  no  such  charge.  There 
is  no  issue.  You  have  argued  that  point  to  the  jury, 
and  I  think  very  adequately,  and  you  proposed  no 
instruction  on  that  situation  and  caution. 

Mr.  Tramutolo:  I  thought  I  proposed  the  one. 
That  was  [183]  the  one  I  wanted  to  ask  about. 

The  Court:  No,  there  was  none  proposed.  I  no- 
ticed you  argued  it  very  fluently  and  adequately. 

Mr.  Tramutolo :     Then  I  have  no  other  exception. 

The  Court:  It  has  not  been  altogether  an  easy 
case,  but  I  tried  to  eliminate  any  confusion. 

Mr.  Tramutolo :     I  appreciate  that,  sir. 

The  Court:     Will  you  recall  the  jurors'? 
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(Thereupon  the   jury   was   retiuned   to   the 

courtroom  and  the  following  proceedings  were 

had:) 

The  Court:     Ladies  and  gentlemen  of  tlie  jury, 

you  may  now  retire  to  your  deliberations.   The  case 

is    in  your  hands.   I  know  that  you  will  give  it  tlie 

consideration  fairly  and  under  the  law  as  announced 

by  the  court,  and  under  your  oaths.  That  is  all.  You 

may  retire. 

(Thereupon,  at  2:25  p.m.,  the  jury  retired  to 
deliberate  and  at  4 :  10  p.m.  the  jury  returned  to 
the   courtroom   and   further   proceedings   were 
had  as  follows:) 
The  Court:     Ladies  and  gentlemen  of  the  jury, 
the  court  desires  to  express  to  you  a  note  of  apology 
to  the  extent  that  upon  the  submission  of  the  ques- 
tion through  your  foreman,  Mr.  Baldwin,  and  at  the 
time  it  was  presented  to  me  hy  the  attaches  of  the 
court  I  was  engaged  in  disposing  of  a  criminal  cal- 
endar and  was  preoccupied  to  that  extent,  and  sub- 
sequently to  that  I  had  counsel,  both  for  the  United 
States  Govermnent  and  Mr.  [184]  Tramutolo,  for 
the  defendant,  in  conference  in  chambers  in  connec- 
tion with  the  several  inquiries  you  have  made  to  me 
in  memorandum  form,   and   after  discussion  with 
counsel  and  the  court  it  has  been  agreed  that  the 
following   answers   and   procedure   be   adopted    in 
answer  to  your  queries. 

Question  No.  1  as  submitted  to  the  court  is: 
What  constitutes  a  licensed  veteran  dealer?  With 
respect  to  the  use  of  the  word  "licensed"  it  is  en- 
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tirely  irrelevant  in  this  case.  I  believe  that  the  word 
*' licensed"  crept  in  during  the  course  of  the  testi- 
mony of  Hildebrand.  A  licensed  operator  or  dealer 
might  well  be  one  licensed  by  the  municipality  or  by 
the  State  of  California,  but  in  contemplation  of  the 
Surplus  Property  Act  of  1944  there  is  no  one  desig- 
nated as  a  licensed  dealer.  Provision  is  made,  how- 
ever, for  a  veteran  who  may  well  be  occupied  as  a 
dealer.  The  law  is  not  defined  in  any  place  so  far  as 
we  are  able  to  examine  with  respect  to  a  definition  of 
a  veteran  dealer,  and  in  that  respect  I  shall  read  to 
you  briefly  a  regulation  adoi)ted  under  the  Surplus 
property  Administration.  As  I  annomiced  to  you  be- 
fore, the  over-all  act,  the  War  Surplus  Act,  contem- 
plates implementation,  and  it  was  implemented  in 
part  8307,  Preference  for  Veterans.  This  regula- 
tion is  dated  October  10,  1945,  and  provides: 

"Preference.  Veterans  shall  be  given  a  pref- 
erence subordinate  to  the  rights  of  Government 
agencies  and  State  and  local  governments  to 
purchase  surplus  property  [185]  for  use  in 
their  own  small  business,  agricultural,  and  pro- 
fessional enterprises." 

Now,  stopping  for  the  moment,  you  will  note  that 
the  regulation  provides  for  the  use  of  property  in 
their  own  small  business,  agricultural,  and  profes- 
sional enterprises.  To  that  extent  a  veteran  would 
be  regarded  as  a  dealer  in  his  own  business,  and  we 
must  be  mindful  that  many  veterans  returned  from 
overseas  who  were  desirous  of  re-engaging  in  a  busi- 
ness comparable  to  the  business  they  left ;  and  some 
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veterans  were  in  the  automotive  business,  and  to 
that  extent  the  law  in  its  wisdom  provided  that  those 
persons  could  rehabilitate  themselves  and  re-estab- 
lish their  business  up  to  a  maximum  point,  I  believe, 
between  25,000  and  50,000.  Mention  was  made  by 
the  witness  of  25,000. 

Now,  "Such  preference  shall  extend  to  property 
necessary  to  establish  and  maintain  their  own  small 
business,  agricultural,  or  professional  enterprises, 
and  within  reasonable  limits  commensurate  with  the 
enterprise  established  or  to  be  established,  and  in 
commercial  lots  appropriate  to  the  level  of  trade." 

Now,  there  you  have  your  lines  of  demarcation. 
You  have  your  over-all  line.  There  is  no  fixed  defini- 
tive. The  regulation  merely  provides,  "within  rea- 
sonable limits  commensurate  with  the  enterprise 
established,"  and  so  forth,  and  1  presume  the  Ad- 
ministrator could  allow  a  certain  amount  of  material 
connnensurate  with  the  limits  it  provides.  [186] 

Then  the  regulation  provides : 

"To  one  initial  stock  of  property  to  be  resold 
with  or  without  processing  or  fabrication  in  the 
regular  course  of  business. ' ' 

Now,  again  in  passing  I  pause  to  comment  on  the 
phrase,  "the  regular  course  of  lousiness,"  in  connec- 
tion with  resale  or  reprocessing. 

"In  order  to  accomplish  equitable  distribu- 
tion, the  Smaller  War  Plants  Corporation  in 
collaboration  with  the  disposal  agencies  and 
with  the  approval  of  the  Administrator  may 
establish  minimum  and  maximum  limits  as  to 
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the  value  and  quantity  of  property  wliicli  may 
be  purchased  by  preference  by  any  veteran. ' ' 

Now,  I  believe  that  section  of  the  promulgation  is 
clear.  It  is  clear  in  the  court's  mind,  and  I  assume 
it  may  be  clear  in  your  mind,  bearing  in  mind  that  a 
regulation  cannot  encompass  every  conceivable  situ- 
ation in  the  regular  course  of  business,  and  discre- 
tion is  reposed  in  the  Administrator  in  connection 
with  the  preference. 

During  the  course  of  my  general  instructions  and 
before  you  retired  for  your  deliberations,  I  had 
occasion  to  discuss  with  the  jury  the  philosophy  un- 
derlying the  Surplus  Property  Act  of  1944,  and  we 
must  give  recognition  to  the  philosophy  underljdng 
that  Act  in  order  to  arrive  at  your  ultimate  ques- 
tions. [187] 

The  Surplus  Property  Act  of  1944  is  embraced 
in  Title  50  of  the  United  States  Code,  Section  1611, 
and  reads  in  part  as  follows : 

"Congress  hereby  declares  that  the  objectives 
of  This  Act  are  to  facilitate  and  regulate  the  or- 
derly disposal  of  surplus  property  so  as" — then 
the  objectives — 

"1.  To  aiford  returning  veterans  an  oppor- 
tunity to  estal)Iish  themselves  as  proprietors  of 
agricultural,  business  and  professional  enter- 
prises ; 

"2.  To  assure  the  sale  of  surplus  property 
in  such  quantities  and  on  such  terms  as  will  dis- 
courage disposal  to  speculators  or  for  sjDecula- 
tive  purposes." 
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We  now  must  advert  to  the  regulation.  Tlie  regu- 
lation clearly  provides  the  express  terms — in  express 
terms,  that  provision  be  made  for  veterans  in  the 
regular  course  of  business,  and  jurors,  as  well  as  the 
courts  must  be  mindful  that  if  preference  were  to 
be  dealt  in  in  an  unbridled  fashion  the  veiy  spirit 
and  purpose  of  the  Act  would  be  thwarted  and  de- 
feated, for  the  simple  and  obvious  reason  that  the 
veteran's  preferences  would  be  dealt  in  wholesale 
from  hand  to  hand,  and  from  hand  to  hand. 

I  am  seeking  to  impress  uxDon  you  the  law  as  I 
gather  it,  and  do  not  intend  to  convey  to  you  any  im- 
pression I  liave  about  this  case.  Under  Section  1G25 
of  the  Surplus  Property  Act  it  is  provided:  [188] 
"The  board  shall  prescribe  regulations  to  ef- 
fectuate the  objectives  of  this  Act  to  aid  veter- 
ans to  establish  and  maintain  their  own  sm.all 
business,    professional,    or   agricultural   enter- 
prises,   by    affording    veterans    suitable    pref- 
erences to  the  extent  feasible  and  consistent  with 
the  policies  of  this  Act  in  the  acquisition  of  the 
types  of  surplus  property  useful  in  such  enter- 
prises." 

There  you  have  the  underlying  provisions  of  the 
Surplus  Property  Act,  and  you  have  the  regulation 
mider  it. 

Now,  to  proceed  to  the  question  you  presented. 
No.  1,  What  constitutes  a  licensed  veteran  dealer? 
That  question  is  moot,  because  there  is  no  such  per- 
son as  a  licensed  veteran  dealer  within  legal  contem- 
plation. 
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2,  Was  Mr.  Hildebrand  an  autliorized  veteran 
dealer  at  the  time  of  the  sales  to  Mr.  De  Bon  ?  The 
answer  to  that  is  Yes,  according  to  Hildebrand,  he 
was  a  dealer.  You  may  recall  his  testimony  that  he 
had  been  in  business  with  a  gentleman  in  Los 
Angeles,  or  Bakersfield,  that  Hildeln'and  had  ex- 
hausted all  of  his  priorities,  and  having  exhausted 
his  priorities  he  then  sought  refuge  in  the  priorities 
of  ^Ir.  Csaki.  Hildebrand  did  not  use,  admittedly, 
any  of  his  priorities.  It  was  Csaki 's  priority  or  pri- 
orities used  in  the  consummation  of  the  transactions 
before  the  court  and  jury  as  embraced  in  the  indict- 
ment. 

The  third  question  is.  Can  a  dealer  buy  on  a  veter- 
an's [189]  priority  and  sell  to  a  non- veteran  on  a 
commission  basis  ?  That  involves  a  mixed  question  of 
law  and  fact,  and  I  regard  the  answer  to  that  as 
completely  removed  from  this  case,  because  the 
transaction  as  elicited  through  the  medium  of  the 
witnesses  is  either  one  thing  or  the  other.  Two  wit- 
nesses took  the  stand,  Csaki  and  Hildebrand,  and 
admitted  before  the  court  and  juiy  that  they  had 
entered  into  a  fictitious  transaction,  a  mere  figment, 
a  colorable  fiction.  Hildebrand  had  used  the  prior- 
ities of  Csaki  in  the  accomplishment  of  a  scheme 
and  trick  and  device  perpetrated  upon  the  War 
Assets  Admmistration,  and  in  turn  the  United  States 
Government.  They  entered  pleas,  as  has  been  pointed 
out  to  the  jury  and  the  court,  of  guilty.  They  stand 
before  the  court  and  jury  as  guilty  participants  in 
that  enterprise.  There  is  no  question  about  that.  The 
transaction  affecting  the  Chevrolet  and  the  trans- 
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action  affecting  the  three  White  trucks  were  ficiti- 
tious  transactions,  and  were  accomplished  and  con- 
summated as  a  result  of  the  scheme  or  trick  or 
device  perpetrated,  and  you  may  recall  that  I  in- 
structed you  fully  imder  the  terms  of  Title  18,  Sec- 
tion 80,  as  to  what  constituted  the  scheme  or  strate- 
gem  or  trick  or  device. 

The  gravamen  of  this  cause  is  not  bottomed  or 
predicated  upon  any  sale.  If  there  be  a  fraud  per- 
petrated, it  is  in  connection  with  the  mail  order  sent 
to  the  War  Assets,  and  other  features  of  the  trans- 
action. No  opprobrium  attached  to  [190]  the  alleged 
sale.  The  ultimate  question  then  posed  before  the 
court  and  jury  is  this :  Mindful  that  Hildebrand  and 
Csaki  entered  into  an  unlawful  transaction  and  a 
conspiracy  themselves  to  violate  the  law,  wherein 
they  stand  before  this  court  and  jury  admittedly 
guilty,  the  first  question  is:  1,  Did  the  defendant 
De  Bon  have  notice  and  knowledge  of  what  is  admit- 
tedly as  between  Csaki  and  Hildebrand  a  ficititious 
transaction  ?  Did  he  have  that  notice  and  knowledge  ? 
That  is  a  fact  for  you  to  find  in  light  of  all  the  evi- 
dence and  in  light  of  the  instructions  given  to  you  by 
the  court. 

2.  Did  he  have  the  intent  1  And  you  may  recall  I 
indicated  to  you  that  the  consummation  of  a  crime 
must  perforce  be  act  plus  intent.  Did  he  have  intent 
in  the  contemplation  of  the  law  as  defined  in  my  in- 
structions to  become  part  and  parcel  as  an  active 
participant  in  the  scheme  or  artifice  whereby  the 
trucks  were  acquired  by  Csaki  and  Hildebrand? 
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Do  I  make  myself  clear,  ladies  and  gentlemen? 
The  sole  question  for  you  to  determine  when  you  re- 
tire to  the  jury  room,  in  light  of  all  this  law — I  real- 
ize that  you  have  been  given  quite  a  load  of  law  to 
carry  with  you,  and  I  am  muidful  that  the  War  Sur- 
plus Commodity  Act  has  not  been  interpreted  on 
many  occasions  before  courts  and  particularly  before 
juries,  and  I  dare  say  this  is  the  first  time  in  recent 
date  this  problem  has  been  posed  before  a  jury — so 
therefore  feel  free  immediately  to  ask  me  any  ques- 
tions concerning  it,  and  if  I  am  able  [191]  I  will 
answer. 

Then  the  question  of  notice  and  knowledge  enters 
into  this  transaction.  Did  De  Bon  have  that  notice 
and  knowledge  in  contemplation  of  law  necessary 
to  bring  a  verdict  ?  Api^ropriate  now  are  the  doctrine 
of  reasonable  doubt  and  the  doctrine  of  presump- 
tion of  innocence  which  I  have  given  in  my  previous 
instructions.  In  considering  whether  he  had  notice 
and  knowledge,  you  may  in  your  mind  process  the 
transactions  mentally  and  define  them.  There  was 
not  one  transaction.  There  were  several.  The  first 
was  that  of  the  Chevrolet.  After  that  was  consum- 
mated the  evidence  shows  that  Mr.  De  Bon  delivered 
to  Hildebrand  a  sum  of  money,  I  think  $50  or  there- 
abouts, in  consider aiion  for  the  acquistion  by  Hilde- 
brand of  the  truck  in  question  or  the  paraphernalia 
in  question.  Thereafter  there  was  a  second  transac- 
tion involving  the  White  trucks.  Subsequent  to  that 
there  was  a  x)ayment  by  Mr.  De  Bon  of  cash. 

Consider  now  ui  the  light  of  Mr.  De  Bon's  testi- 
mony denying  that  he  had  knowledge  or  notice  of 


United  States  of  America  205 

any  fictitious  transaction,  and  in  the  light  of  all  the 
facts  and  circumstances  it  is  for  you  to  determine. 
That  is  your  province.  I  rest  it  with  you.  Are  there 
any  further  questions  ? 

A  Juror:  If  Mr.  Hildebrand  was  a  dealer, 
couldn't  it  be  construed  that  a  dealer  is  entitled  to  a 
commission  for  sale?  [192] 

The  Court :  A  dealer  can  deal  in  his  own  proper- 
ties as  such,  but  bear  in  mind  in  this  case  that  Mr. 
Hildebrand  was  not  dealing  in  his  own  priorities. 
Mr.  Hildebrand  was  dealing  in  Csaki's  priorities. 

The  Juror:  What  I  mean  is  an  iimocent  pur- 
chaser purchasing  and  paying  commission,  wouldn't 
that  or  couldn  't  that  be  constituted  a  commission  in- 
stead of 

The  Court :  That  is  for  you.  I  am  not  to  jjass  on 
that,  sir.  That  is  a  matter  for  you  to  deteimine  in 
the  light  of  all  the  facts  in  this  case. 

The  Juror:  That  is  the  reason  we  wanted  to 
know  what  a  dealer  was. 

The  Court:  I  have  defined  it  as  best  I  can.  I 
have  given  you  the  definition.   I  have  read  the  Act. 

The  jury  may  retire  for  further  deliberation. 

(Thereupon  at  4:32  the  jury  retired  for  fur- 
ther deliberation.  At  9:13  p.m.  the  jury  re- 
turned to  the  coui'troom  with  a  verdict  of  guilty 
as  to  the  first  count,  not  guilty  as  to  tlie  second 
count,  and  guilty  as  to  the  third  count,  follow- 
ing which  the  jury  was  polled  and  discharged 
from  further  consideration  of  the  case.)   [193] 
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[Title  of  District  Court  and  Cause] 

REPORTER'S   TRANSCRIPT 

September  26,  1947 

The  Clerk:  United  States  of  America  v.  Hilde- 
brand,  Csaki  and  De  Bon  for  judgment. 

The  Court :  The  defendants  are  before  the  court 
represented  by  respective  counsel.  Do  you  gentle- 
men have  anything  to  say  at  this  time  as  to  why 
judgment  and  sentence  should  not  be  pronounced? 

Mr.  Tramutolo :     No  legal  ground. 

Mr.  Pothier:  I  would  like  to  speak  on  behalf  of 
the  defendant  Csaki,  his  past,  briefly. 

The  Court :     You  may. 

Mr.  Pothier:  I  have  not,  of  course,  had  the  op- 
portunity to  see  the  probation  report,  but  I  am  con- 
fident that  with  the  exception  of  the  incident  with 
which  we  are  here  involved  that  it  is  entirely  favor- 
able. His  background  and  character,  I  am  sure,  are 
above  reproach.  As  your  Honor  knows,  he  was  a  vet- 
eran through  the  full  period  of  the  war  and  prior  to 
the  war  saw  active  service  and  had  been  in  no  dif- 
ficulty of  any  kind  at  all,  and  I  think  I  can  safely 
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proceed  to  the  consideration  which  Judge  Goodman 
has  said  was  the  province  of  the  Court  as  distin- 
guished from  that  of  the  probation  officer,  and  that 
is  the  offense  that  has  been  presented  in  the  evidence 
to  your  Honor,  because  I  hope  I  am  correct  in  say- 
ing that  the  report  discloses  that  this  defendant  cer- 
tainly is  not  of  criminal  temperament  or  has  a  back- 
ground which  will  indicate  that  any  type  of  offense 
is  likely  to  be  repeated.  As  to  the  offense  before  the 
Court,  all  I  would  say  to  your  Honor  is  that  the  file 
will  disclose  that  the  government,  in  recommending 
the  acceptance  of  a  plea  of  nolo  contendere,  as  ap- 
plied to  this  defendant,  advised  the  Department  that 
in  this  case  he  was  a  dupe  in  the  transaction.  I 
hope  your  Honor  will  not  misunderstand  me ;  I  am 
not  distinguishing  between  nolo  contendere  and 
guilty.  I  realize  we  are  here  with  the  same  conse- 
quences of  a  guilty  plea.  But  the  reason  behind  the 
Department's  attitude,  I  think  is  important,  and  I 
think  the  evidence  does  show  he  was  a  dupe.  Cer- 
tainly there  was  no  plan  or  conspiracy  between  him 
and  anyone  else  to  get  a  series  of  priorities  and 
make  money  off  of  them.  I  am  sure  your  Honor  is 
^  satisfied  with  that.  He  was  a  simpleton  and  a  weak- 
ling.  That  is  the  way  I  would  put  it. 

I  know  the  two  features  that  stand  out  in  your 
Honor's  mind,  as  you  indicated  at  the  trial,  with 
respect  to  this  defendant.  There  was  a  certain 
amount  of  money  that  he  received,  and  there  may 
have  been  some  ambiguity  in  the  testimony  as  to 
his  consciousness  of  wrong-doing.  I  think  there  is 
some  misunderstanding  on  your  Honor's  part.  There 
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was  in  that  respect.  As  to  the  money  which  he  re- 
ceived, the  one  item  of  $20  and  one  of  $125,  which 
were  paid  to  him  for  the  use  of  his  priorities,  and 
which,  according  to  at  least  one  of  the  defendants' 
contentions,  was  properly  paid,  that  was  something 
that  was  done  for  his  time  and  effort.  I  think  it  is 
perfectly  clear  from  his  entire  conduct  he  was  aware 
that  what  he  was  [196]  doing  was  wrong.  He  ob- 
jected from  the  start.  He  was  happy  to  present  the 
full  matter  to  the  investigator  when  he  was  appre- 
hended. He  did  testify  he  did  not  know  he  was 
committing  a  legal  wrong-doing.  Even  counsel,  per- 
haps the  Court,  has  some  question  as  to  whether  this 
type  of  transaction  is  a  legal  wrong-doing.  I  think 
he  is  entitled  to  answer  on  that  matter,  but  there 
is  no  question  in  his  mind  it  was  a  moral  wrong- 
doing and  he  submits  himself  to  the  mercy  of  the 
Court.  I  think  he  is  entitled  to  receive  that  mercy. 
Mr.  Tramutolo :  Your  Honor,  in  behalf  of  Ed 
De  Bon,  I  am  still  convinced — and  I  say  this  with 
all  sincerity — that  I  do  not  believe  that  the  verdict 
of  the  jury  was  a  correct  verdict.  I  say  that  with 
all  due  respect  because  it  was  a  new  jury,  and  the 
reason  I  say  that,  vour  Honor,  is  that  this  man  is 
very  well  known  in  Northern  California  and 
throughout  the  State.  I  have  personally  known  him 
for  many,  many  years.  I  have  never  knoAvn  Ed 
De  Bon  to  do  anything  that  would  harm  anyone.  I 
know  of  his  acts  of  kindness  and  acts  of  charity  be- 
cause I  have  known  him  over  this  period  of  years. 
I  can't  get  through  my  mind  that  here  is  a  man  who 
had  been  dealing  with  War  Assets  on  credit,  having 
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bought,  your  Honor,  I  think  more  than  a  half  mil- 
lion dollars  of  property  from  the  government — there 
is  no  need  for  him  to  resort  to  subterfuge  for  any 
acts  such  as  is  charged  in  this  indictment.  However, 
that  question  was  submitted  to  the  jury  and  the 
jury  has  returned  its  verdict  and  found  [197]  con- 
trary to  his  belief  or  his  testimony  and  my  opinion. 

Your  Honor,  also  I  cannot  get  through  my  mind 
or  understanding  how  a  man  would  require  notar- 
ized bills  of  sale  from  Csaki  to  himself.  He  never 
knew  Csaki,  never  met  Msaki  until  the  day  of  the 
transaction,  July  8,  and  that  is  subsequent  to  the 
three  White  trucks.  He  had  in  his  employ  and  still 
has  a  number  of  veterans.  If  there  has  been  any 
desire  to  resort  to  any  misrepresentations  or  subter- 
fuge or  trying  to  circumvent  any  law,  certainly  he 
could  have  done  it  with  his  own  employees,  having 
them  make  application  and  procuring  those  trucks 
or  anything  he  needed  in  the  motor  line  and  then 
purchased  them  then.  There  is  the  further  fact,  as 
your  Honor  well  remembers,  that  application  for  all 
this  material  was  made  several  months  before  Hilde- 
brand  and  De  Bon  met. 

Since  this  conviction,  of  course,  it  has  affected 
him  physically  and  of  course  morally  in  the  com- 
munity. His  business  has  suffered.  He  has  lost  his 
agency,  his  motor  agency  for  the  automobile  line 
he  was  handling,  partially  due  to  this.  He  has  been 
in  the  motor  business  for  many,  many  years. 

Then,  in  addition  to  that,  your  Honor  knows  as 
vi'ell  as  I  do  when  it  is  found  out  as  to  the  amount 
of  these  trucks  or  what  was  due  to  the  government 
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for  acquiring  these  trucks  he  obtained  these  vari- 
ous cashier  checks  made  out  to  him  and  endorsed 
over  to  War  Assets.  Your  Honor  would  be  view- 
ing the  entire  testimony  if  I  were  to  continue,  be- 
cause you  are  as  [198]  familiar  with  it  as  I  am.  I 
think  this  man  is  entitled  to  your  earnest  considera- 
tion for  leniency. 

The  Court:  He  had  transactions  with  one  Jack 
Chastein,  although  he  was  not  tried  on  that  theory. 
It  appears  there  were  transactions  of  a  similar 
nature. 

Mr.  Tramutolo:  Your  Honor,  the  Jack  Chastein 
matter  I  do  not  recall.  I  think  Chastein  bought  a 
truck.  The  truck  was  too  large  for  the  purposes 
for  which  he  used  it,  the  contract  that  he  had,  I 
think,  in  Northern  California  was  terminated,  and 
Jack  Chastein  had  no  one  else  to  dispose  of  the 
truck  to.  He  had  purchased  it  and  used  it  for  a  pe- 
riod of  months,  and  because  it  was  not  adaptable 
for  his  contract  purposes  and  because  the  contract, 
I  believe,  terminated— it  was  a  gravel  truck— he 
sold  the  truck  to  De  Bon.  He  consigned  it  for  sale, 
and  De  Bon  sold  it  for  him  because  he  had  the  me- 
dium of  selling. 

I  do  not  know  what  to  add,  your  Honor.  As  I  say, 
I  camiot  get  through  my  mind  that  there  is  a  viola- 
tion of  this  Act  because  the  evidence  in  my  opinion 
never  bore  it  out,  and  there  could  have  been  no 
motive  for  him  to  do  the  thing  with  which  he  is 
charged,  because  he  could  have  waited  and  those 
trucks  could  have  been  procured  by  him  as  a  dealer 
at  considerably  less  expense,  because  the  telephone 
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truck  had  to  be  dismantled,  and  I  think  I  have  sub- 
mitted to  the  probation  officer  the  over-all  cost  to 
him,  and  the  one  truck  purchased  from  Hildebrand 
with  which  he  is  charged  and  still  has  in  his  [199] 
possession,  if  it  is  not  sold,  his  loss  will  be  an  overall 
loss  in  excess  of  $2300.  If  he  does  sell  it,  it  will  be 
that  much  less. 

Mr.  Haughey:     Anything  that  I  might  say,  your 
Honor,  would  be  purely  repetitious.    You  have  be- 
fore you  a  report.   Your  Honor  can  see  from  read- 
ing the  files  of  the  probation  department  that  this 
young  man,  27  or  28  years  of  age,  father  of  two 
children,  a  veteran  of  approximately  four  and  a  half 
years'  service,  commended  by  his  superior  officers, 
has  a  background,  if  your  Honor  please,  that  I  think 
entitles  him  to  the  utmost  consideration  from  your 
Honor.   In  addition  to  that,  it  was  his  sole  business 
venture,  that  is,  his  sole  enterprise  is  now  coming 
to  an  end.    He  has  lost  his  lease.    He  has  lost  his 
investment  in  a  service  station  across  the  Bay.   He 
has  to  vacate  the  premises  on  October  1st.    The 
young  man  is  without  a  job,  without  any  income, 
and  he  has  two  children  to  support.    The  last  was 
born  June  19  of  this  year.    I  think  the  defendant's 
whole   attitude   in   this   thing   has   been   open   and 
aboveboard.    He  has  come  out  and  he  has  told  the 
department,   the    investigative    department    of   the 
government,   everything  that   took   place.    He  has 
cooperated  fully.   I  must  repeat  once  more,  if  your 
Honor  please,   this   defendant   is   entitled   to  your 
utmost  consideration. 
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The  Court :  All  right,  gentlemen.  The  matter 
may  be  submitted.  I  have  received  from  Mr.  Wahl 
the  probation  report  [200]  and  I  need  not  add  that 
it  is  comprehensive,  as  all  his  other  reports  are.  He 
has  given  me  the  full  details  and  background,  which 
the  Court  sometimes  is  not  in  a  position  to  obtain. 

In  respect  to  the  defendant  Csaki,  he,  as  counsel 
points  out,  is  less  culpable  than  the  others.  Hilde- 
brand  likewise  has  an  enviable  record.  This  boy  has 
a  good  general  record.  He  has  been  with  the  Em- 
porium upvrards  of  ten  years  and  he  holds  a  position 
of  trust  and  confidence.  He  claims  he  went  into  the 
transaction  unwittingly,  that  he  did  not  realize  the 
legal  culpability.  That  may  well  be.  At  the  same 
time  he  entered  a  plea  of  nolo  contendere,  with  the 
consent  of  the  Attorney  General,  and  aided  the  gov- 
ernment in  all  respects  in  the  prosecution  of  this 
cause.  I  feel  that  he  is  entitled  to  consideration.  He 
entered  a  plea  of  guilty  to  the  first  count,  nolo 
contendere. 

Mr.  Pothier :     Yes,  your  Honor. 

The  Court:  The  other  two  counts  are  dismissed. 
Accordingly,  as  to  the  defendant  Csaki,  it  is  the 
judgment  and  sentence  of  the  Court  that  he  be  fined 
in  the  amomit  of  $250. 

With  respect  to  the  defendant  Hildebrand,  John 
Stephen  Hildebrand,  I  have  read  his  general  record. 
He  has  letters  on  file  from  his  superiors  demonstrat- 
ing that  he  was  commended;  a  special  commenda- 
tion with  respect  to  his  service,  was  given  him.  He 
did  know  the  operations,  however,  within  the  par- 
ticular department.    He  had  been  conversant  with 
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them.  It  was  he  [201]  who  formed  the  contact  with 
De  Bon.  He  claims,  however,  and  claimed  during 
the  course  of  the  trial,  that  he  had  a  wholesale  vet- 
eran's priority.  He  thought  he  could  do  business 
under  those  circumstances.  However,  I  think  be 
realized,  as  did  the  jury,  that  the  transaction  was  a 
tolerable  one  and  a  pure  fiction. 

Now,  adverting  momentarily  to  Mi*.  Tramutolo's 
remark  concerning  the  trial  itself,  I  think  this  jury 
was  what  might  be  regarded  comparatively  as  a  new 
jury.  The  case  was  thoroughly  tried.  I  believe  I 
thoroughly  instructed  them,  I  think  they  understood 
thoroughly  the  evidence  as  applied  to  the  law,  or  the 
law  as  applied  to  the  evidence.  I  might  add,  how- 
ever, that  as  far  as  I  can  determine,  this  is  the  first 
prosecution  of  its  kind. 

Mr.  Bonsall :     It  is,  your  Honor. 

The  Court:  I  have  asked  Mr.  Bonsall  if  he  had 
any  criteria,  any  basis  that  might  afford  the  Court 
a  yardstick  in  this  case. 

Mr.  Bonsall:  There  is  no  change  to  date,  your 
Honor. 

The  Court:  You  have  no  such  authority  and  I 
could  not  find  any.  Therefore,  we  have  to  sort  of 
hew  our  own  paths  in  the  trial  of  this  case.  Mr. 
Tramutolo  has  pointed  out  to  this  Court  that  these 
transactions  are  widespread  throughout  the  coun- 
try. Of  course,  I  cannot  bring  myself  in  conso- 
nance with  that.  That  might  well  be.  As  far  as  the 
prosecution  is  concerned,  [202]  I  believe  the  jury 
reached  the  only  verdict  they  could  possibly  rea(O). 
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There  are  factors  in  extenuation  so  far  as  the  de- 
fendant is  concerned.  I  could  not  conceive  of  send- 
ing this  man  to  the  county  jail,  and  I  think  Mr. 
Wahl  in  our  discussion,  as  well  as  in  his  report,  so 
concludes;  am  I  correct,  Mr.  WahH 

The  Probation  Officer:  That  is  right,  your 
Honor. 

The  Court:  I  think  he  probably  has  suffered  to 
an  extreme  thus  far.  He  hasn't  any  prior  record  of 
any  kind,  character  or  description. 

Mr.  Bonsall :     No,  your  Honor. 

The  Court :  John  Hildebrand,  are  you  ready  for 
sentence  ? 

Mr.  Hildebrand:     Yes,  sir. 

The  Court:  It  is  the  judgment  and  sentence  of 
this  Court  that  you  be  confined  in  the  county  jail 
for  a  period  of  three  months,  which  sentence  I  will 
suspend  and  grant  probation  and  in  addition,  you 
will  pay  a  fine  to  the  United  States  Government  in 
the  amount  of  $500. 

.  Mr.  Haughey :  May  we  have  a  72-hour  stay  of 
execution,  your  Honor,  for  the  payment  of  the  fine  ? 

The  Court:     Yes. 

Mr.  Haughey:     Thank  you. 

The  Court:  Now,  as  to  the  defendant  De  Bon, 
the  report  of  the  probation  officer  reaches  a  conclu- 
sion that  De  Bon  is  not  entitled  to  probation.  There 
are  many  factors  in  reaching  that  [203]  conclusion 
which  I  need  not  dilate  upon.  I  feel  that  the  ends 
of  justice  would  be  served  as  to  De  Bon,  however, 
by  a  fine  commensurate  with  the  gravity  of  the  of- 
fense.   He  claims  he  lost  money  in  the  transaction. 
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I  cannot  believe  that.  Although  arithmetic  compu- 
tations were  set  before  me,  I  am  satisfied  that  Mr. 
De  Bon  was  in  the  transaction  on  a  profit  basis  and 
with  a  profit  motive.  I  feel,  however,  that  this  case 
did  present  in  its  trial  features  complexities.  Mr. 
Bonsall,  am  I  correct? 

Mr.  Bonsall:     That  is  correct,  your  Honor. 

The  Court:  And  I  feel  that  it  being  a  case  of 
first  impression  that  this  Court  should  be  accord- 
ingly to  a  degree  temperate. 

De  Bon  in  one  phase  of  the  case  presented  evi- 
dence that  v/as  somewhat  convincing,  and  yet  ruled 
against  him  by  the  jury  as  well  as  b}^  the  Court  on 
your  OA\Ti  motions,  and  that  is,  De  Bon  went  to  the 
bank  and  received  these  certified  checks,  presenting 
them  openly,  without  any  attempt  at  reservation  or 
circumvention.  Now,  that  conduct  in  and  of  itself 
seemed  to  justify  the  conclusion  that  he  was  acting 
as  an  innocent  man.  I  ruled  against  your  conten- 
tions, Mr.  Tramutolo,  on  your  motions  and  I  rule 
against  them  now,  and  yet  as  a  fact  it  stands  out 
to  some  degree  like  a  beacon  of  light  to  me.  Accoid- 
ingly,  I  do  not  feel  that  this  man  should  be  sent  to 
the  county  jail.  He  perhaps  has  suffered  in  his 
business  relations  far  beyond  any  punishment  [204] 
I  could  mete  out.  You  tell  me  he  has  lost  his 
agency  % 

Mr.  Tramutolo:  Yes,  he  has,  your  Honor,  par- 
tially due  to  the  trial  and  the  department,  in  addi- 
tion, has  said  to  screen  everything  he  has  done,  and 
he  has  little  or  no  chance. 
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The  Court:  I  have  read  letters  in  the  file  from 
other  departments  that  the  man  has  been  honest  in 
his  dealings. 

Mr.  Tramutolo:  He  purchased  over  a  half  mil- 
lion dollars  of  equipment  from  the  government,  and 
he  owes  the  government  today  $40,000,  which  must 
be  paid,  and  he  owes  the  Bank  of  America  some 
$30,000. 

The  Court:  He  has  a  minor  offense  reflected  by 
the  FBI  report  that  I  have  in  mind.  Are  you  ready 
for  sentence  ? 

Mr.  De  Bon :  We  are. 
,:  The  Court:  Ed  De  Bon,  it  is  the  judgment  and 
sentence  of  this  Court  as  to  comit  1,  under  which 
the  jury  gave  a  verdict  of  guilty,  that  you  be  con- 
fined in  the  county  jail  for  a  period  of  six  months, 
which  sentence  the  Court  will  suspend  and  grant 
probation  for  a  period  of  two  years,  and  on  count  1 
you  shall  paj^  a  fine  to  the  United  States  Govern- 
ment in  the  amount  of  $2500. 

The  jury  returned  a  verdict  of  guilty  as  to  count 
2  and  guilty  as  to  count  3.  The  jury  found  you 
guilty  thereon,  and  accordingly  it  is  the  judgment 
and  sentence  of  this  Court  that  you  pay  a  fine  to  the 
United  States  Government  in  the  amount  of  $2500, 
the  judgment  and  sentence  to  run  consecutively. 

Mr.  Tramutolo:  Will  your  Honor  give  me  a 
week's  time  in  that  matter? 

The  Court:     A  stay  of  one  week. 

Mr.  Tramutolo :  A  stay  of  execution  as  to  De  Bon 
until  October  3. 
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If  your  Honor  please,  may  I  ask  instead  of  the 
3rd  that  it  be  taken  on  any  other  date  after  the 
3rd '?  I  will  not  be  here. 

The  Court:  Any  date  agreeable  with  the 
calendar. 

The  Clerk :  It  is  purely  a  routine  matter  of  pay- 
ing it  over  to  the  Clerk's  office,  your  Honor. 

Mr.  Tramutolo:     Put  it  on  for  Monday,  the  6th. 

CERTIFICATE  OF  REPORTER 

We,  Official  Reporters,  and  Official  Reporters  pro 
tern,  certify  that  the  foregoing  transcript  of  13  pages 
is  a  true  and  correct  transcript  of  the  matter  therein 
contained  as  reported  by  us  and  thereafter  reduced 
to  typewriting,  to  the  best  of  our  ability. 
/s/  J.  J.  SWEENEY. 


[Endorsed]:  No.  11841.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Ed  De  Bon, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record.  Upon  Apjjeal  from  the  Dis- 
trict Court  of  the  United  States  for  the  Northern 
District  of  California,  Southern  Division. 

Filed  January  26,  1948. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11841 

ED  DE  BON, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  UPON  WHICH 
APPELLANT  INTENDS  TO  RELY  ON 
APPEAL 

The  appellant  Ed  De  Bon  intends  to  rely  upon 
the  following  points  on  appeal  herein,  to  wit : 

The  trial  court  erred  in  denying  appellant's  mo- 
tions for  his  acquittal  made  at  the  conclusion  of  the 
prosecution's  evidence  and  at  the  conclusion  of  the 
testimony  and  his  motions  in  arrest  of  judgment 
and  for  a  new  trial  and  the  denials  thereof  and  the 
verdict  of  guilty,  the  judgment  of  conviction  and 
the  sentences  and  fines  imposed  upon  him  are  con- 
trary to  law  and  to  the  evidence  for  the  following 
reasons,  to  wit: 

(1)  The  indictment  does  not  state  facts  sufficient 
to  constitute  a  public  o:ffense ; 

(2)  No  evidence  linked  him  with  the  purported 
commission  of  any  of  the  crimes  charged  in  the  in- 
dictment or  showed  or  tended  to  show  he  had  knowl- 
edge of  the  conspiracy  charged  in  count  one  or  of 
the  crime  charged  in  count  three  of  the  indictment 
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or  that  he  had  any  intent  to  commit  any  such  crime 
or  crimes  or  that  he  was  guilty  of  the  commission 
of  any  crime  charged  therein ; 

(3)  The  charges  contained  in  the  indictment,  the 
verdict  of  guilty  on  counts  one  and  three  and  the 
judgment  of  conviction,  sentences  and  fines  imposed 
upon  him  thereon  are  void  for  placing  him  in  double 
jeopardy,  in  violation  of  the  provisions  of  the  5th 
Amendment,  and  the  sentences  and  fines  imposed 
upon  him  are  void  for  being  duplicitous  and  exces- 
sive, in  violation  of  the  8th  Amendment; 

(4)  Counsel  for  the  prosecution  was  guilty  of 
misconduct  in  arguing  to  the  jury  that  the  appel- 
lant was  guilty  of  conspiracies  other  than  the  one 
charged  in  the  indictment  and  the  same  was  preju- 
dicial to  his  substantial  rights,  materially  affected 
the  same  and  deprived  him  of  a  fair  trial  in  viola- 
tion of  the  provisions  of  the  6th  Amendment  and 
the  due  process  clause  of  the  5th  Amendment ; 

(5)  The  trial  court  erred  in  admitting  immate- 
rial evideuce  and  in  excluding  material  evidence, 
over  appellant's  objections,  which  deprived  him  of 
a  fair  trial  and  resulted  in  a  miscarriage  of  justice ; 

(6)  The  trial  court  erred  in  refusing  to  give  to 
the  jury  certain  instructions  proposed  by  appellant 
among  which  were  instructions  to  the  e:ffect  (1)  that 
it  was  not  a  violation  of  the  Surplus  Property  Act 
for  one  to  purchase  property  from  a  veteran  who 
lawfully  has  acquired  such  property  and  (2)  that 
the  testimony  of  co-defendants  who  had  pleaded 
guilty  to  the  charges  in  the  indictment  should  be 
viewed  with  caution  and  distrust; 
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(7)  The  trial  court  erred  in  instructing  the  jury, 
and  among  other  instructions  erroneously  given,  in 
answer  to  inquiries  put  to  the  court  by  the  jury, 
erroneously  instructed  them,  in  substance  and  to  the 
effect  that,  (1)  there  was  no  such  person  as  a 
"licensed  veteran  dealer"  within  the  purview  of  the 
Surplus  Projjerty  Act,  (2)  that  the  prosecution's 
witness,  John  Steven  Hildebrand,  did  not  use  any 
of  his  priorities  and  (3)  that  the  question  whether 
or  not  a  dealer  could  buy  on  a  veteran's  priority  and 
sell  to  a  non-veteran  on  a  commission  basis  was  not 
involved  as  an  issue  in  the  case. 

The  appellant  designates  the  whole  of  the  record 
to  be  necessary  for  the  consideration  of  the  points 
upon  which  he  intends  to  rely  on  his  appeal. 

Dated  February  27th,  1948. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 

Receipt  of  a  copy  of  the  foregoing  Statement  of 
Points  is  hereby  admitted  this  27th  day  of  February, 
1948. 

FRANK  J.  HENNESSY, 
U.  S.  Attorney. 
By  /s/  EDGAR  R.  BONSALL, 

Assistant  U.  S.  Attorney. 

[Endorsed] :     Filed  Feb.  27,  1948. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

APPLICATION  THAT  COURT  EXAMINE 
AND  CONSIDER  ON  APPEAL  THE  ORIG- 
INAL EXHIBITS  INTRODUCED  AT  THE 
TRIAL  WITHOUT  REPRODUCING  IN 
RECORD 

The  parties  hereto  hereby  jointly  request  the 
Court  to  examine  and  consider  on  the  issues  in- 
volved in  the  appeal  herein  the  original  exhibits 
offered  and  introduced  into  evidence  at  the  trial 
below  without  reproducmg  the  same  in  the  record 
herein. 

Dated  February  27th,  1948. 

FRANK  J.  HENNESSY, 

U.  S.  Attorney. 
By  /s/  EDGAR  R.  BONSALL, 

Assistant  U.  S.  Attorney, 
Attorneys  for  Appellee. 

/s/  CHAUNCEY  TRAMUTOLO, 
Attorney  for  Appellant. 
So  Ordered. 
February  28, 1948. 

/s/  WILLIAM  DENMAN, 

United  States  Circuit  Judge 
Presiding. 

[Endorsed] :     Filed  Mar.  1,  1948. 


